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IN 


MICHAELMAS  TERM, 


IN  THE  THIRD  YEAR  OF  THE  REION  OF  WILLIAM  IV. 


Doe  d.  Rankin  v.  Brindley. 

1833. 

II1.I  ECTMENT  brought  for  the  recovery  of  certain  oil  mills   ,  TT^^^^ 

.       .  "^      .  .A  nglit  of  re- 

al Rochester.     The  demise  in  the  declaration  was  laid  on  entry  acc^uired 

the  27th  of  January,  1832.     At  the  trial  before  Lord  Te/i-  by^^pifon 

•^ '  ^  to  repair  three 

terilen,  C.  J.,  at  the  summer  assizes  for  the  county  of  Kent,  months  after 
it  appeared  that  in  a  lease  dated  29th  September,  1830,  the  ^nded  but"*' 
lessor  of  the  plaintiff  demised  the  premises  in  question  to  ""'  waived  by 

,        ,  .  an  agreement 

tlie  defendant,  who  covenanted  to  repair  generally,  and  to  to  allow  the 
insure  against  fire,  with  a  proviso  that  if  the  oil  mills  should  ^f"»"^  further 

,  ,     ,  .        .      time  to  repair. 

not  be  repaired  within  three  months  next  after  notice  in      Nor  is  it 
writing  to  that  effect  from  Rankin,  the  lessor,  and  in  case  ac^'eptance  of^ 
of  breach  of  any  of  the  covenants  in  the  lease,  it  should  rent  accruing 
be  lawful  for  the  lessor  to  re-enter,  &c.     On  the  6th  of  expiration  of 

January,  1832,  a  notice  to  repair  within  three  months  from  ^^®  ^^'^ 

mouths. 

the  date  w*as  given  by  the  lessor.     On   the    10th  of  the      In  eject- 
ment, It  is  no 
defence  at  nisi  prius  that  the  declaration  was  irregularly  served ;  as  where  it  was  served 
after  the  term,  m  a  case  not  within  1  Will.  4,  c.  70,  s.  SO. 

B 


CASES  IN  THE  KING  S  BENCH, 

1832.  same  month  the  defendant  was  served  with  a  declaration 
in  ejectment.  An  order  was  obtained  for  the  delivery  of 
the  particulars  of  the  breaches  of  covenant  in  respect  of 
which  the  ejectment  was  brought.  The,  lessor  of  the  plain- 
tiff stated  two  breaches :  first,  that  the  tenant  had  not 
repaired  the  premises  generally ;  secondly,  that  he  had  not 
kept  them  insured  from  fire,  pursuant  to  the  said  lease. 
That  cause  came  on  for  trial  on  the  12th  March,  1832, 
at  the  spring  assizes  for  the  county  of  Kent,  when,  by  the 
consent  of  the  parties,  an  order  was  made  by  the  Court 
that  a  juror  should  be  withdrawn,  and  that  the  defendants 
should  put  the  mills  into  repair  on  or  before  the  24th 
June,  1832,  such  repairs  to  be  made  to  the  satisfaction  of 
Larkin  and  Simpson,  and  if  they  differed  in  opinion,  then 
to  the  satisfaction  of  an  umpire.  On  the  28th  of  March, 
the  lessees  paid  to  the  lessor  oi[  the  plaintiff  a  quarter's 
rent,  which  had  become  due  on  the  25th  of  March.  The 
premises  were  not  put  into  repair  to  the  satisfaction  of  the 
referees,  and  on  the  2d  of  July  the  declaration  in  the  present 
action  of  ejectment  was  served,  entitled,  "  Thursday,  28th 
June,  in  Trinity  term,  2  WilL  4."  An  order  for  delivery 
of  particulars  of  the  breaches  complained  of  in  the  second 
action  was  obtained,  and  the  breach  assigned  by  tlie  lessor 
of  the  plaintiff  was,  the  not  repairing  within  three  months 
after  notice,  pursuant  to  the  proviso  in  the  lease.  A  ver- 
dict having  been  found  for  the  plaintiff, 

Thesiger  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
two  grounds ;  first,  that  another  notice  to  repair  was  neces- 
sary ;  and  secondly,  that  the  action  was  not  well  brought 
under  the  1  WilL  4,  c.  70,  s.  36.  It  is  clear,  that  notice  to 
put  the  premises  in  repair  was  necessary.  The  plaintiff, 
by  consenting  to  the  order  of  the  Court,  when  the  first 
ejectment  was  tried,  that  a  juror  should  be  withdrawn, 
waived  the  notice  which  he  had  previously  given.  The 
order  of  Court,  by  substituting  new  terms  of  agreement, 
superseded  the  notice.     The  case  resembles  that  of  Doe  v. 


MICHAELMAS  TERM,  III  WILL.  IV. 

Meux.  (a)  By  analogy  to  that  case,  this  ejectment  could  1832. 
not  be  maintained  during  the  existence  of  an  order  of 
Court.  A  new  notice  to  repair  was  therefore  necessary. 
The  acceptance  of  rent  only  a  few  days  before  the  time  at 
which  the  notice  would  expire,  must  be  considered  as  a 
waiver  of  the  notice  and  an  abandonment  of  any  right  of 
re-entry  then  accrued.  Secondly,  the  notice,  if  good,  ex- 
pired on  the  6th  of  April ;  the  right  of  entry  therefore 
accrued  on  the  7th  of  April,  which  was  before  the  com- 
mencement of  Trinity  term.  This  case  therefore  is  not 
within  1  Will.  4,  cap.  70,  s.  3(J.  That  statute  applies  only 
to  cases  where  the  right  of  entry  accrues  during  or  imme- 
diately after  Hilary  or  Trinity  terms. 

Pabke,  J. — There  is  no  ground  for  granting  a  new  trial 
apoo  either  point.  Notice  to  repair  was  given  on  the 
6th  of  January.  If  the  premises  were  not  put  into  repair 
by  the  6th  April,  the  landlord  had  a  right  of  re-entry,  and 
not  before  that  time.  The  first  ejectment  could  not  there- 
fore have  been  supported  for  the  breach  of  the  covenant 
to  repair.  That  ejectment  was  determined  by  the  order 
of  Court.  The  case  is  the  same  Ks  if  the  defendant  had 
agreed  to  repair  the  premises  before  the  24th  of  June. 
Tliat  agreement  not  having  been  complied  with,  the  parties 
are  in  the  same  situation  as  if  no  action  had  been  brought, 
and  they  are  at  liberty  to  bring  another  ejectment.  The 
receipt  given  on  the  28th  of  March  for  rent  due  on  the 
23th,  cannot  be  construed  into  a  waiver  of  the  notice, 
which  did  not  expire  until  the  6th  day  of  the  following 
month ;  for  at  the  time  the  rent  became  due,  the  right  of 
entry  had  not  accrued.  The  second  objection  cannot  be 
taken  at  nisi  prius  or  under  the  general  issue,  as  it  is 
merely  an  objection  to  the  regularity  of  the  proceedings. 

Taunton,  J. — The  order  of  Court  did  not  supersede 
the  notice  to  repair,  but  merely  enlarged  the  time  during 

(a)  4  B.  &  C.  606;  7  D.  &  R.  98. 
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1832.  which  the  repairs  were  to  be  made.  The  notice  to  repair 
was  suspended  by  the  order  of  Court,  and  the  non-com- 
pliance with  the  terms  of  that  order  again  brought  the 
notice  into  operation. 

Patteson,  J. — I  am  of  the  same  opinion;  I  think  wc 
may  connect  the  notice  to  repair  with  the  second  action 
of  ejectment. 

Rule  refused. 


Wagstaff  and  another  v.  Wilson. 

writtt^before  TRESPASS  for  taking  the  plaintiff's  horse.  At  the 
action  brought,  trial  before  Parke,  J.  at  the  summer  assizes  for  the 
ference  to  the    county  of  York,  the  plaintiffs'   counsel,  in  order   to   shew 

subject  in  dis-  tj,aj  tjjg  trespass  was  committed   by. the  direction  of  the 

pute,  by  a  per-  .  , 

son  who  is        defendant,  offered  in  evidence  a  letter  written  previously 

afterwards  the  ^^  j|jg  commencement  of  the  action  by  the  persons  who 

defendant  s  at-  .  *^ 

tomey  on  the    were  the  defendants'  attorneys  in  the  action,  one  of  them 

SI'^dM^el^'  being  the  attorney  on  the  record.  This  letter  was  ad- 
denceofafact  dressed  to  the  plaintiffs'  attorney,  in  answer  to  a  letter 
such  letter        ^o™   ^**™  demanding  the  horse,  and    was   as  follows: — 

without  further  u  Dear  Sir,— Mr.    Wikon  has  brought  us  your  letter  of 
proof  of  au- 
thority to  the    l6th  instant,    respecting  a  horse   belonging    to    Mr. 

Wm.  Storey  his  tenant,  distrained  for  rent  in  arrear.  We 
are  fully  prepared  to  prove  that  the  horse  in  question  was 
legally  distrained  with  other  chattels  by  Mr.  Wilson'' s 
authority,  and  was  afterwards  removed  from  the  premises 
by  your  client  or  his  agents,  and  therefore  we  think  Mr. 
fVilson  justified  in  the  steps  he  has  taken.  Yours,  &c. 
Smith  and  Hind"  It  was  objected  that  this  letter  could 
not  be  received  as  evidence  against  the  defendant.  The 
learned  judge  rejected  the  evidence  and  directed  the  plain- 
tiff to  be  nonsuited. 

Hoggins  now  moved  for  a  rule  nisi  for  a  new  trial,  on 


make  such  ad- 
mission. 
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the  ground  that  the  letter  ought  to  have  been  admitted 
as  evidence  against  the  defendant.  There  are  several  cases 
to  shew  that  evidence  of  this  description  is  admissible. 
In  Marshall  v.  Cliff{a),  which  was  an  action  against  the 
defendants,  as  owners  of  a  ship,  for  not  properly  carrying 
the  goods  of  the  plaintiff,  to  prove  that  the  defendants  were 
owners  of  the  ship,  a  letter  written  by  the  person  who  was 
afterwards  the  attorney  on  the  record^  in  which  he  under- 
took to  appear  for  the  defendants  as  owners  of  the  ship, 
was  admitted  in  evidence.  Lord  Ellenborough  there  says, 
"  I  think  this  is  sufficient  prima  facie  evidence.  I  must 
presume  that  Mr.  C,  who  is  now  the  attorney  on  the  re- 
cord^ was  then  the  agent  of  the  defendants,  and  had  au- 
thority from  them  to  admit  that  they  were  joint  owners  of 
the  vessel."  In  Roberts  v.  Lady  Gresleyijb),  the  plaintiffs 
wrote  to  a  Mr.  King  for  payment  of  the  debt  due  from  the 
defendant;  he  answered  the  letter  and  paid  part  of  the  de- 
mand ;  the  plaintiff's  attorney  addressed  another  letter  to 
Kitig,  to  which  he  received  a  letter  in  reply.  Lord  Tenterden 
admitted  the  second  letter  of  King  as  evidence  against  the 
defendant.  In  Peyton  v.  The  Governors  of  St.  Thomases 
Hospital (c),  a  letter  written  by  the  surveyor  who  had  the  ma- 
nagement of  the  buildings  of  the  defendants,  was  admitted 
as  evidence  against  them.  In  Wilmot  v.  Smith  ((/),  an 
attorney  sent  a  letter  requiring  payment  of  the  demand ; 
and  it  was  held,  that  a  tender  made  to  the  attorney  after 
the  letter  had  been  sent  was  good. 


1833. 
Wagstaff 

V. 

Wilson. 


Parke,  J. — You  want  to  make  the  circumstances  of 
Smith  and  Hind  being  the  attorneys  in  the  cause,  evidence 
that  they  were  the  agents  of  the  defendants  before  the 
action  was  commenced.  There  is  no  authority  for  that 
position.  The  case  of  Marshall  v.  CliJ^,  if  that  is  to  be 
taken  as  a  correct  decision,  is  distinguishable   from  the 


(a)  4  Campb.  N.  P.  C.  133. 
(0)  3  C.  &  P.  380. 


.  (c)  4M.  &  R.  625;    5.  C.  not 
S.  P.,  9  B.  &  C.  725. 
(il)  3  C.  &  P.  455. 


183*2. 


Wagstaff 

V. 

Wilson. 
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present.  In  that  case  the  letter  contained  an  undertaking 
to  appear,  which  was  a  step  in  the  cause,  Roberts  v.  Lady 
Gres/ej/  may  be  distinguished,  on  the  ground  that  King 
was  shewn  to  have  been  once  the  agent  of  the  defendant, 
and  must  therefore  be  presumed  to  have  continued  so. 
The  two  other  cases  cited  are  also  very  different  from  the 
one  before  us. 


Taunton,  J.  and  Patteson,  J.  concurred. 


Rule  refused, 


Enlargement 
of  windows, 
opening  exter- 
nal doers,  and 
taking  down 
partition9,(a) 
no  breach  ot 
covenant  to 
repair  and 
keep  in  repair 
a  dwelling- 
house,  together 
with  all  such 
buildings,  im- 
provemerUSf  or 
additions^  as 
should  be 
erected,  set  up, 
or  made,  by 
the  lessee. 


Doe  on  the  demise  of  Dalton  v,  Jones  and  another. 

JT HIS  was  an  action  of  ejectment  brought  for  a  forfeiture 
incurred  by  the  breach  of  a  covenant  in  a  lease.  At  the 
trial  before  Alderson^  J.  at  the  summer  assizes  for  Glamor- 
ganshire, it  appeared  that  the  devisor  of  DaltoUy  the  lessor 
of  the  plaintiff;  by  indenture  of  the  25th  of  March,  1819, 
demised  to  Jones  a  dwelling-house  with  the  appurtenances, 
situate  in  Wine  Street,  Swansea,  for  a  term  of  forty  years. 
The  indenture  contained  a  covenant  that  the  lessee  would 
repair  and  keep  repaired  ''  all  the  said  messuage  or  dwell- 
ing-house,  garden^  and  premises  thereby  demised ;  to- 
gether also  with  all  such  buildings^  improvements,  and 
additions  whatsoever,  as  at  any  time  during  the  said  term 
should  be  created,  set  up,  or  made  by  him  the  said  Thomas 
Jones,  his  executors,  administrators,  or  assigns  thereupon." 
The  indenture  also  contained  a  covenant  on  the  part  of 
the  lessee,  that  "  at  the  expiration  or  sooner  determination 
of  the  said  term,  he  would  peaceably  and  quietly  leave, 
surrender,  and  yield  up  unto  the  said  lessor,  his  heirs  or 
assigns,  or  to  whom  he  or  they  should  direct,  all  the  said 
messuage  or  dwelling-house   in  good  substantial   and  te- 


{a)  Pott,  8  (fl). 


Dot. 
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nautable  repair,  together  with  the  several  fixtures  and  ]83'2. 
other  things  tlien  on  and  affixed  to  the  premises."  Pro- 
viso, that  if  the  lessee  did  not  observe  and  perform  all  the  r 
covenants  contained  in  the  lease,  the  term  thereby  granted  Jos  is. 
should  cease,  and  the  lessor,  his  executors,  administrators 
or  assigns,  might  enter  and  repossess  the  dwelling-house 
with  the  appurtenances  as  of  his  or  their  former  estate. 
It  was  proved  that  the  defendant  Joues  had  let  part  of  the 
dwelling-house  to  the  other  defendant,  who  took  the  two 
windows  out  of  the  front  parlours,  and  in  their  place  put 
in  two  new  shop  windows  of  larger  dimensions,  and  con- 
verted the  lower  part  of  the  building  into  an  exhibition 
room  for  pictures.  For  this  purpose  he  also  broke  dow*n 
an  internal  partition,  closed  one  door,  and  opened  another. 
Upon  this  evidence  the  learned  judge  directed  the  plaintiff 
to  be  nonsuited,  on  the  ground  that  there  was  no  breach 
of  the  covenant  to  repair. 

Whitcomb  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit.  The  facts  proved  at  the  trial  clearly  amounted 
to  a  breach  of  the  covenant  to  keep  in  repair.  In  Doa'i^. 
Vichery  v.  Jackson  {a),  the  defendant  had  broken  a  doorway 
through  the  wall  of  the  demised  house  into  the  house  ad- 
joining ;  and  Lord  EUenborough  held  that  this  was  a  breach 
of  a  covenant  to  repair,  and  amounted  to  a  forfeiture. 
[Pattesotif  J.  In  that  case  the  external  wall  was  broken.] 
In  this  case  the  external  wall  has  been  broken  for  the  pur- 
pose of  inserting  the  larger  windows.  In  22  Vin,  Abr, 
439(6),  it  is  said,  ''If  a  lessee  flings  down  a  wall  between 
a  parlour  and  a  chamber,  by  which  he  makes  the  parlour 
more  large,  it  is  waste,  because  it  cannot  be  intended  for 
the  benefit  of  the  lessor,  nor  is  it  in  the  power  of  the 
lessee  to  transpose  the  house  ;"(c)  and  in  a  note  to  the 

(«)  2  Stark.  N.  P.  C.  293.  fol.  37  b.,  which  appears  to  be  a 

(6)  Waste  (D),  pi.  19.  false  reference,   the  last  folio  of 

(r)  Rolle^  from  whom  this  pla-  that  year  in  the  printed  Year  Book 

citiim  is  translated,  cites  13  H.  7,  being  28. 
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same  placituin  it  is  said, ''  So  of  a  partition  between  cham- 
ber and  chamber." (a)  [Taunton,  J.  This  may  be  wasle, 
and  yet  not  within  the  covenant]  That  which  the  law 
considers  as  waste  cannot  be  held  to  be  an  improvement. 
[Parke,  J.  If  you  pull  down  an  old  house  and  build  a 
new  one  it  is  waste.]  The  word  improvements  must  be 
considered  with  reference  to  the  subject  purposed  to  be 
improved.  It  cannot  be  an  improvement  of  a  dwelling- 
house  to  convert  it  into  a  shop. 


By  the  Court. — ^There  is  no  ground  for  granting  this 
rule  prayed  for.  The  tenant  might  if  he  pleased  have 
converted  this  dwelling-house  into  a  shop ;  and  we  are 
most  clearly  of  opinion,  that  the  enlarging  of  a  window, 
the  taking  down  of  a  partition,  or  the  opening  a  new  door- 
way, are  not  breaches  of  this  covenant  to  repair,  or  a  for- 
feiture of  the  term.  The  lease  contemplates  that  addi- 
tions and  alterations  will  be  made  to  the  house,  and  the 
covenant  to  repair  applies  only  to  the  usual  wear  and  tear 
in  the  occupation  of  the  house. 

Rule  refused  (6). 


Removal  of  (a)  Brooke,  from  whom  (Waste, 

partitions.  fo.  143^)  this  note  is  translated, 

cites  10  H.  7,  fo.  2.  But  upon  re- 
ference to  the  original  (M.  10  H. 
7,  fo.  2,  pi.  S),  it  will  be  found 
that  the  Court  says,  **  If  there  be 
a  partition  within  the  house  be- 
tween certain  chambers,  t^  if  law- 
Jill  for  the  termor  to  destroy  them 
and  make  union  of  all  those  cham- 
bers." 
Special  waste.      (Jb)  So,  where  a  lease  contained 

a  proviso  for  re-entry  if  the  lessee 
committed  waste  to  the  value  of 
10s.,  and  the  lessor  re-entered  and 


brought  ejectment  in  consequence 
of  the  tenant*s  having  pulled  down 
some  old  buildings  of  more  than 
iOs.  value  and  substituted  others 
of  a  different  description : — Held, 
that  the  waste  contemplated  in 
the  proviso,  was  waste  producing 
an  injury  to  the  reversion ;  and 
that  it  was  a  question  for  the  jury 
whether,  under  all  the  circum- 
stances, iuch  waste  to  the  value 
of  10s.  had  been  committed.  Doe 
d.  Earl  of  Darlington  v.  Bond  and 
others,  5  B.  &  C.  855;  8  Dowl.  & 
R.  738. 
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The  King  v.  The  Inhabitants  of  Padstow.  ^g^^^ 

I  HIS  was  an  appeal  against  an  order  of  justices  for  the  If  one  party 
removal  of  Marianne  Old  and  her  six  children  from  the  P"*\*^  ^.^*^"' 

tract  without 

parish  of  Little  Petherick  to  the  parish  of  Padstow,  both  its  appearing 
in  the  county  of  Cornwall.     The  Court  of  Quarter  Ses-  j|,g  examba- 
sions  confirmed  the  order^  subject  to  the  opinion  of  this  ^*^"  >"  chief 
Court  upon  the  followmg  case.  examination 

In    support  of  the  order  of  removal  the   respondent  ^"^^  ^*^®  ^"" 
^^  ^  ^  ^  tract  was  re- 

parish  proved  by  parol  evidence^  that  in  1828  the  pauper's  duced  into 

husband,  Martin  Old,  who  is  now  living  in  America,  rented  ^d^eree  Mrty 
two  fields  in  the  parish  of  Padstow  of  one  Corkhil/,  at  proves  that  the 
15/.  a-year;  that  he  occupied  and  paid  the  rent  from  Mi-  reduced  into 

chaelmas  1828  to  Michaelmas  1830;  and  that  during  the  ^riting^itis 
/•  r         1  1  •  1  -J    J   •     incumbent 

nrst  year  of  such  tenancy  and  occupation,  he  resided  m  upon  such  ad- 

the  parish  of  Padstow  for  a  period  of  forty  days  and  up-  ^^^^  ^^y  ^^ 

"^  '^     ^  .  produce,  or  to 

wards.     For  the  appellant  parish,  a  witness  was  called  procure  the 
who  stated  that  he  had   been  a  clerk  of  the  said  Corkhill,  S[fw£n  ''^' 
who  has  since  become  a  bankrupt;  that  he  was  present  in  instrument. 
1828,  when  the  said  Martin  Old  took  the  fields  in  question 
of  his  master,  and  that  the  conditions  of  the  said  taking 
were  reduced  into  writing  and  signed  by  the  parties  on 
unstamped  paper. 

The  question  submitted  to  the  opinion  of  the  Court  of 
K.  B.  is,  whether  the  Court  of  Quarter  Sessions  was  jus- 
tified in  confirming  the  order,  or  whether  erasing  the  evi- 
dence previously  given  on  the  part  of  the  respondents,  and 
rescinding  the  conclusion  which  arose  upon  that  evidence, 
the  Court  of  Quarter  Sessions  ought  to  have  quashed  this 
order  of  removal. 

Coleridge,  Serjt.  and  Croxvder,  in  support  of  the  order. 
It  is  admitted  that  since  the  passing  of  6  Geo,  4,  cap.  57, 
the  terms  of  the  tenancy  may  become  material ;  and  where 
there  is  a  written  agreement  it  ought  in  general  to  be  pro- 
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duced.      Here  a  primd  facie  case  was  made  out  by  the 
TheKrNG      respondents,  without   shewing   that  there  was  a   written 

V.  agreement  respecting  the  tenancy.     The  appellants  after- 

Padstow 

wards  proved  by  their  own  witness  that  tliere  was  a  written 

agreement.     After  the  respondents  had  finished  their  case, 

the  appellants   could  not  take  advantage  of   the  written 

agreement    without   producing  it  themselves;    Fielder  v. 

Wray  (a).     If  it  was  intended  that  the  respondents  should 

produce  the  written  agreement,  notice  should  have  been 

given  them  to  do  so ;  Stevens  v.  Pinney  (6). 

FoUett  contrd.  This  is  a  point  not  only  of  evidence  but 
of  practice.  The  settlement,  if  acquired,  was  gained  under 
the  6  Geo,  4,  cap.  57.  It  was  therefore  necessary  to  prove 
the  terms  of  the  tenancy  by  the  agreement.  No  settle- 
ment can  now  be  gained  by  proving  merely  tlie  occupation 
and  payment  of  rent.  If  it  be  proved  in  any  part  of  the 
case  that  there  is  an  agreement  in  writing,  it  ouglit  to  be 
produced. 

By  the  Court. — The  rule  is  perfectly  well  established. 
If  it  appear  on  cross-examination  of  the  plaintiffs  witness 
that  there  is  a  written  contract,  the  plaintiff  must  produce 
it:  if  the  defendant  prove  it  by  his  own  witness,  the  de- 
fendant must  produce  it.  The  practice  has  always  been  in 
accordance  with  this  rule. 

Order  of  Sessions  confirmed  (c). 

(a)  6  Biogh. 332 ;  3  M. &  P.  659.       TrmUy  and  St.  Margared,  Hull, 

(b)  8  Taunt.  328.  1  Mann.  &  Ryl.  444,  7  B.  &  C. 

(c)  And  see  Bucher  v.  Jatrattf      611;  Rex  v.  Rawden,  3  Mann.  & 
3  Bos.  &  Pul.  143;  Rex  v.  Holy      Ryl.  426,  8  B.  &  C.  708. 


MICHAELMAS  TERM,   III  WILL.  IV.  ]] 


Baxter  v.  Taylor.  ^339 

1  H  IS  was  an  action  on  the  case,  brought  by  the  plaintiff*  Reversioner 

as  reversioner,  for  an  injury  alleired  to  be  done  to  his  rever-  cannot  main- 
mi       1     t        •  1     I  .X  ^®"*  *"  action 

sion.     The  declaration  stated  that  certain  fields,  called  the  against  a 

Stony  Butts  Closes,  and  a  certain  lane,  called  the  Stony  ^"^f'^^^ 
Butts  Lane,  in  the  parishof  Halifax,  in  the  county  of  York,  pass  on  the 
were  in  the  respective  occupations  of  certain  individuals  as  tended  with 
tenants  thereof  to  the  plaintiff,  and  that  the  defendant,  well  ^"y  od)«r  in- 
knowing  the  premises,  and  intending  to  injure  the  plaintiff  reversion  than 

in  his  reversionary  estate,  whilst  the  said  closes  were  in  the  **.  **®*°?  ^™" 

"^       .  mttted  in  as- 

occupation  of  the  said  tenants  and  whilst  the  plaintiff  was  sertionofthe 

so  interested  therein  as  aforesaid,  placed  rubbish  upon  the    -  hTof  wav 

closes  called  Stony  Butts  Lane,  and  also  with  horses  and 

carriages  destroyed  parts  of  the  same  closes,  and  prostrated 

the  walls  thereof.     At  the  trial  at  the  Yorkshire  summer 

assizes  for  the  year   1832,  before  Parke,  J.,  it  appeared 

that  the  plaintiff  was  entitled  in  fee  to  the  closes  mentioned 

in  the  declaration,  and  that  the  land  was  let  out  to  tenants 

from  year  to  year.     The  defendant,  who  was  the  owner  of 

an  adjoining  farm,  claimed  a  general  right  of  way  over  the 

Stony  Butts  Lane.     After  hearing  the  evidence  for  the 

plaintiff,  the  learned  judge  was  of  opinion  that  no  injury  to 

the  plaintiff's  reversion  had  been  proved,  and  accordingly 

directed  a  nonsuit  to  be  entered,  giving  to  the  plaintiff, 

however,  leave  to  move  to  set  it  aside  and  enter  a  verdict* 

F.  Pollock  now  moved  accordingly.  The  question  is, 
whether  a  reversioner,  who  has  granted  a  lease,  can  main- 
tain an  action  for  an  injury  done  to  his  reversion  by  the 
mere  assertion  of  a  right  of  way.  Although  a  reversioner 
cannot  maintain  an  action  for  every  injury,  yet  for  a  series 
of  injurious  acts,  likely  to  prejudice  the  title,  he  may  do  so. 
The  reversioner  cannot  compel  the  tenant  to  allow  him  to 
use  his  name ;  and  by  acts  like  these  not  only  the  present 
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state  of  the  property  may  be  deteriorated,  but  the  future 
right  may  be  prejudiced.  [Parke,  3.  Can  you  find  any  case 
in  which  the  reversioner  haa  maintained  an  action  except 
where  the  injury  complained  of  was  of  a  permanent  nature, 
as,  for  example,  the  building  of  a  wall  f  The  last  case  on 
this  subject  is  Sir  Lauticetot  Skadwell  v.  Hutchinson  (a).] 
Where  the  act  done  is  to  establish  a  claim,  it  is  prejudicial 
to  the  reversioner,  if  the  reversioner  be  at  hand  and  knows 
what  is  going  forwards.  But  if  it  would  not  establish  a 
right  in  the  party  doing  the  act,  it  would  be  at  least  evi- 
dence to  go  to  the  jury  to  shew  that  the  act  was  done 
adversely  to  the  plaintiff,  and  as  a  mailer  of  right  to  the 
defendant;  Young  v.  Spencer (b).  [Patteson.  i .  That  was 
an  action  on  the  case  in  the  nature  of  waste.  Parke,  J.  In 
that  case  there  was  a  permanent  injury.]  The  injury  doni: 
to  the  reversioner  is,  that  the  right  is  prejudiced  by  the 
frequent  exercise  of  an  alleged  right  of  way  by  the  defend- 
ant. An  act  of  trespass  done  as  a  matter  of  right  is  calcu- 
lated to  prejudice  the  title  of  the  reversioner.  In  this  case 
the  closes  of  the  plaintiff  and  the  defendant  adjoined,  anif 
the  defendant  wished  to  establish  a  right  of  way,  in  order 
that  he  might  acquire  a  frontage  for  some  houses  of  which 
he  was  possessed. 

Taunton,  J. — The  rule  in  this  case  ought  not  to  be 
granted.  I  lay  the  case  of  Young  v.  Spencer  entirely  uul 
of  the  question.  In  that  case  the  action  was  brought  by 
the  lessor  against  the  lessee.  This  is  an  action  brought  by 
the  lessor  against  a  stranger.  One  rule  may  be  applicable 
to  the  former  case,  another  rule  to  the  latter.  The  action 
against  tlie  lessee  is  an  action  of  waste.  It  was  decided  in 
Jackson  v.  Peike(i(c),  that  where  the  plaintiff'  claims  as  a 

renioner,  the  declaration  must  either  allege  that  the  act 
plained  of  is  to  the  damage  of  the  reversioner,  or  state 
injury  of  a  permanent  nature.     If  neither  of  these  ulle- 


iO)  3  Uai...  b  Ad.  £»r.  (c)  i  M,  &  s,  ra. 

>)  S  M.bll.4T;  lOB.bCl^i!. 
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gations  be  in  the  count,  the  count  is  bad :  they  are  there-  1832. 
fore  material.  Now,  what  is  proved  here?  That  the  de- 
fendant passed  over  the  land  with  a  cart  and  horses,  and  no 
material  injury  was  sustained.  It  appears  to  me,  in  fact, 
to  be  an  injury  of  so  transient  a  nature,  that  it  might  as 
well  be  contended  that  the  reversioner  could  maintain  an 
action  if  a  boy  should  fly  his  kite  across  the  land.  But  it 
is  said  that  acts  of  this  description  prejudice  the  right  to 
the  land.  Acts  of  this  sort  cannot  enure  as  evidence 
against  the  lessor,  since  the  lessor  cannot  be  prejudiced 
unless  he  has  a  remedy  at  law.  What  remedy  has  the 
lessor?  He  cannot  maintain  trespass;  nor,  in  my  humble 
opinion,  an  action  on  the  case.  How,  therefore,  can  the 
lessor  be  injured  without  having  a  remedy.     In  the  case  of  Dedication  of 

IVood  v.  Feal(a),  the  lessee  had  dedicated  or  relinquished  *  highwaj^, 

.  not  to  be  pre- 

a  street,  called  Little  Abingdon  Street,  to  the  public  for  sumed  against 

ninety-nine  years,  yet  it  was  held  that  the  owner  of  the  fee  ^^c^^^"®*"' 
might  inclose  it.  The  principle  of  that  case,  although  it  is 
not  so  stated  by  any  of  the  judges,  was^  that  it  could  not 
be  considered  as  a  dedication  by  the  owner  of  the  fee,  for 
during  the  lease  he  could  not  redress  the  injury  done  to 
him.  So  in  this  case,  supposing  the  trespass  should  here- 
after be  brought  forwards  as  evidence  of  a  right  of  way,  it 
would  be  said  to  the  jury,  you  are  not  to  consider  this  act 
as  an  assertion  of  a  right  against  the  lessor,  because  at  the 
time  the  act  was  done  he  had  no  remedy.  For  these  rea- 
sons I  am  of  opinion  the  rule  ought  to  be  refused. 

Patteson,  J. — The   nonsuit   in   this  case   was   right.  Distinction 

The  case  of  Youns  v.  Spencer  is  distinguishable  from  this  J^^^J*'®®"  ^aso 

^  ^   ,  ,  oy  lessor  m 

case  in  two  respects.      First,  that  was  an  action  by  the  the  nature  of 
lessor  against  the  lessee,  which  is  an  action  on  the  case  in  ca^  by^rever- 

the  nature  of  waste;   and,  secondly,  the  opening  of  the  sinner  for  per- 

,  1  •  1     •       t      •   •  1  •       1      r  •     TT  manent  injury, 

new  door,  which  is  the  mjury  complained  of  in  loung  v. 

Spencer,  is  an  injury  of  a  permanent  nature.     To  enable 

the  reversioner  to  maintain  an  action  for  an  injury  to  his 

{a)  5  B.  &  A.  454;  1  D.  &  R.  30. 
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reversionary  interest^  there  must  be  an  injury  of  a  perma- 

^^^[^       uent  nature.     If  the  title  be  prejudiced,  an  action  by  the 

V-  reversioner  is  maintainable ;  but  in  this  case  there  would 
Taylor* 

^  .  be  no  iniury  to  the  title.  It  is  no  hardship  upon  the  land- 
Case  by  re?er-  .  .  . 

sioner  for  in-  lord  that  he  is  not  allowed  to  bring  an  action  for  an  injury 
J^ry  >  •  Qf  (his  description,  as  he  may  by  covenant  compel  his  tenant 
Action  b^  to  allow  him  to  use  his  name  in  any  action;  and  I  think  we 
n^ame^of '"  "^^^  leave  the  landlord  and  tenant  to  arrange  this  between 
teniint.  themselves.     If  we  go  further  than  the  case  of  Young  v. 

Spencer,  we   shall   gradually  establish  a   new   species  of 

action. 

Parke,  J. — I  agree  that  this  action  is  not  maintainable. 

No  injury  has  been  done  to  the  reversion.     My  notion  is, 

X>e8tniction      ^^^  there  must  be  some  destruction  of  the  land  to  enable 

necessary  to  ^^  reversioner  to  maintain  this  action.  No  case  has  ever 
support  case 

by  reversioner,  gone  so  far  as  to  constitute  a  simple  trespass  like  this  an 

injury  to  the  reversion*  The  case  of  Young  v.  Spencer  is 
distinguishable  from  the  present.  The  words  of  Lord 
Tenterden  in  that  case  are  to  be  considered  with  reference 
to  the  subject-matter  of  decision;  and  he  is  there  stating 
what  in  his  opinion  are  acts  of  waste. 

Rule  refused. 


Where  a  child  The  KiNG  v.  the  Inhabitants  of  Threlkeld. 

18  bound  ap- 

^'^"Sf*'^!*'^  Upon  an  appeal  against  an  order  of  justices  for  the  re- 
to  a  master  moval  of  William  Thompson  from  the  township  of  Keswick, 
parish  of  J5.  ^"  ^^^  county  of  Cumberland^  to  the  township  of  Threlkeld, 
notice  of  the  in  the  same  county,  the  Court  of  Quarter  Sessions  con- 
binding  roust,    firmed  the  order,  subject  to  the  opinion  of  this  Court  on 

""^2n*'^L^'^'  the  following  case  :— 
c»  ivfsf,  De 

given  to  the  The  pauper,  William  Thompson,  a  poor  boy,  of  and  then 

B  *  Uio^h  A  '^8*''^  settled  in  the  said  township  of  Threlkeld,  was,  on 

and  B.  are  in  the  ^th  day  of  January,  1819,  pursuant  to  an  order  of  two 

coonty.  justices  of  that  county,  bound  apprentice  by  the  church- 
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wardens  and  overseers  of  the  poor  of  the  said  township  of        I8d'2. 
Threlkeldf  to  Edmwid  Forster,  of  and  residing  within  the     q^T"^^^ 
township  of  Keswick,  in  the  same  county,  by  indenture,  «. 

for  a  term  therein  mentioned.  Tubelkeld. 

The  township  of  Keswick  is  in  the  parish  of  Crosthwaite, 
and  is  about  four  miles  distant  from  the  township  of 
Threlkeld,  which  is  in  the  parish  of  Grejstoke ;  each  town- 
ship maintains  separately  its  own  poor,  and  both  parishes 
are  in  the  same  county,  and  within  the  jurisdiction  of  the 
two  justices  of  the  peace  who  made  the  order  for  the 
binding,  and  who  afterwards  signed  their  allowance  of  the 
indenture  above  mentioned. 

No  notice  was  given  to  the  overseers  of  the  poor  of  the 
township  of  Keswick,  or  to  any  of  them,  of  the  intention 
to  bind  out  such  apprentice,  nor  did  any  of  the  overseers 
of  the  township  of  Keswick  attend  the  justices  who  signed 
their  allowance  of  the  said  indenture,  or  either  of  them, 
and  admit  such  notice;  but  the  binding  as  well  as  the 
service  and  residence  under  it,  was  in  all  respects  such  as 
to  confer  a  settlement  upon  the  pauper  in  the  township  of 
Keswick. 

The  question  for  the  opinion  of  the  Court  is,  whether 
such  notice  was  necessary  under  the  circumstances  above 
stated ;  if  it  was,  then  the  order  of  sessions  is  to  be  con- 
firmed ;  if  it  was  not,  then  the  order  of  sessions  is  to  be 
quashed. 

Sir  J,  Scarlett  and  Armstrong,  in  support  of  the  order 
of  sessions.  The  question  before  the  Court  turns  upon 
the  construction  of  the  2d  section  of  the  56th  Geo,  3, 
c.  139.  The  point  raised  by  this  case  is  different  from 
that  decided  in  Rex  v.  Inhabitants  of  Newark  on  Trent  (a), 
In  that  case  the  two  parishes  were  situate  within  two  dis- 
tinct jurisdictions  of  the  peace ;  in  this  case  both  parishes 
are  within  the  same  jurisdiction.  Mr.  J.  Holroyd,  in 
that  case,  expressed  an  opinion  founded  upon  the  language 

(a)  4  D.  &  R.  745;  3  B.  &  C.  59. 
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of  the  section,  that  notice  was  necessary.  The  whole 
argument  of  Mr.  J.  Holroyd  is  in  point.  Towards  the 
conclusion  of  his  judgment  {a)  that  learned  judge  thus  ex- 
presses himself:  — "  The  intent,  as  far  as  I  can  collect,  is, 
that  notice  should  be  given  to  the  overseers  of  the  parish 
in  which  it  is  intended  the  child  should  serve,  in  all  cases, 
whether  the  binding  be  into  the  same  or  into  a  different 
county."  The  act  was  framed  for  the  protection  of  poor 
apprentices  ;  the  policy  of  the  act,  thereforeyirequires  that 
notice  should  be  given  in  this  case,  as  well  as  where  the 
parishes  are  under  two  different  jurisdictions  of  the  peace. 
The  officers  of  a  parish  situate  at  one  end  of  a  county 
might  be,  and  most  probably  would  be,  quite  as  ignorant 
of  what  had  taken  place  in  a  parish  at  the  opposite  end  of 
the  same  county,  as  they  would  be  of  that  which  had  occur- 
red in  a  different  county. 


F.  Pollock  and  Aglionby,  contr^. — The  2d  section 
of  the  act  upon  which  this  question  arises,  is  only  appli- 
cable to  the  case  where  a  child  is  bound  apprentice  from 
one  county  to  another.  The  provision  as  to  notice  is  at 
the  conclusion  of  the  2d  clause.  It  is  admitted  that  the 
division  of  a  statute  into  clauses  makes  no  difference  in  the 
legal  construction  of  it ;  yet  it  may  be  fairly  inferred  that  a 
proviso  inserted  at  the  conclusion  relates  only  to  the  par- 
ticular circumstances  which  have  immediately  preceded  it. 
The  right  to  a  settlement  ought  not  to  be  taken  away 
except  by  express  words  (A).  In  this  act  the  meaning  is 
by  no  means  clear  and  explicit.  It  was  Lord  Tenterdens 
opinion,  in  The  Kiftg  v.  Newark  upon  Trent,  that  no  notice 


(a)  3  B.  &  C.  75. 

(b)  A  person  who  gains  a  settle- 
ment in  A.  loses  his  setdemeut  in 
B. ;  or  if  he  be  a  foreigner  and  has 
acquired  no  set  dement,  be  loses  his 
right  to  permanent  relief  in  any 
parish,  except  A^  in  which  he  may 
happen  to  be.  Tlie  Court  cannoi 
presume  that  it  is  more  advan- 


tageous to  the  pauper  to  be  settled 
in  A,  than  in  B. ;  and  it  will  hardlv 
be  interred  from  the  circumstance 
of  a  pauper's  having  manifested  his 
preference  by  some  act  unequivo- 
callv  done  bv  him  for  the  fraudu- 
lent  purpose  of  transferring  his  set- 
tlenoent  from  the  one  parisli  to  the 
other. 


The  Kino 

V, 
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was  necessary.     The  justices  of  the  county  in  which  the 

binding  parish  is  situate  are  more  likely  to  be  informed, 

and  have  better  means  of  obtaining  information  as  to  what 

happens  in  their  own  county  than  as  to  that  which  passes    Threlkeld. 

in  another. 

Denman^  C.  J. — The  pauper  would  gain  a  settlement 
in  Keswick  unless  he  was  prevented  by  the  6th  section  of 
tlie  act  of  the  56  Geo.  3,  cap.  139*     That  section  enacts 
that  no  settlement  shall  be  gained  by  any  parish  apprentice 
by  reason  of  his  apprenticeship,  unless  such  order  shall  be 
made,  and  such  allowances  of  such  indenture  of  apprentice* 
ship  shall  be  signed,  as  thereinbefore  directed.     The  first 
section  of  the  act^  after  reciting  that  many  grievances  had 
arisen  from  binding  poor  children  as  apprentices  by  parish 
officers,  directs  that  before  any  child  shall  be  bound  ap- 
prentice, such  child  shall  be  carried  before  two  justices  of 
the  county  wherein  such  parish  shall  be  situate,  who  are 
to  inquire  into  the  propriety  of  binding  such  child  ap- 
prentice, and    to  examine  the    parents,   and   inquire  into 
other  matters ;  and  if  such  justices  shall  think  it  proper 
that  such  child  should  be  bound  apprentice,  they  are  to 
make  an  order  for  such  purpose,  and  after  the  order  is 
made  the  justices  are  to  sign  an  allowance  of  the  indenture 
of  apprenticeship  before  the  same  is  executed  by  any  of  the 
other  parties.     Then  follows  a  proviso  as  to  binding  the 
apprentice  to  persons  resident  out  of  the  county. 

The  second  section  of  the  act  is  to  this  effect : — That  in 
all  cases  where  the  residence  of  the  person  to  whom  any 
child  shall  be  bound  shall  be  within  a  different  county  or 
jurisdiction  of  the  peace  from  that  within  which  the  place 
by  the  officers  whereof  such  child  shall  be  bound  shall,  be 
situated,  and  in  all  other  cases  where  the  justices  of  the 
peace  for  the  district  or  place  within  which  the  place  by 
the  officers  whereof  such  child  shall  be  bound  shall  be 
situated,  and  who  shall  sign  the  allowance  of  the  indenture 
by  which  such  child  shall  be  bound,  shall  not  have  juris- 

c 
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diction,  every  indenture  by  which  such  child  shall  be  bound 
shall  be  allowed,  as  well  by  two  justices  of  the  peace  for 
the  county  or  district  within  which  the  place  by  the  officers 
of  which  such  child  shall  be  bound  shall  be  situated,  as  by 
two  justices  of  the  peace  for  the  county  or  district  within 
which  the  place  shall  be  situated,  wherein  such  child  shall 
be  intended  to  serve ;  then  there  is  a  proviso  that  no 
indenture  shall  be  allowed  by  any  justice  who  shall  be 
engaged  in  the  same  business  in  which  the  person  to  whom 
such  child  shall  be  bound  is  engaged ;  and  then  comes  the 
proviso  upon  which  this  question  arises,  which  is  iu  these 
words : — 

*'  And  notice  shall  be  given  to  the  overseers  of  the  poor 
of  the  parish  or  place  in  which  such  child  shall  be  intended 
to  serve  an  apprenticeship,  before  any  justice  of  the  peace 
for  the  county  or  district  within  which  such  parish  or  place 
shall  be,  shall  allow  such  indenture  ;  and  such  notice  shall 
be  proved  before  such  justice  shall  sign  such  indenture, 
unless  one  of  such  overseers  shall  attend  such  justice  and 
admit  such  notice."  It  is  found  in  the  case  that  no  notice 
was  given  to  the  overseers  of  the  poor  of  the  township  in 
which  the  apprentice  was  bound  ;  and  it  is  contended  that 
no  notice  is  necessary  where  the  parties  are  residing  within 
the  same  county.  I  am  of  opinion  that  notice  was  neces- 
sary, and  that  consequently  no  settlement  has  been 
gained.  It  seems  almost  absurd  to  contend  that  notice  is 
necessary  where  the  two  places  are  situate  in  different 
counties,  and  that  it  is  not  necessary  where  they  are  situate 
in  the  same  county  ;  as  if  the  merely  passing  a  boundary 
line  can  make  a  difference.  The  preamble  points  out  what 
was  the  intention  of  the  legislature  in  passing  this  act.  It 
was,  that  every  care  should  be  taken  of  the  bringing  up  of 
the  apprentice.  It  has  been  argued  that  it  was  a  forfeiture  of 
settlement  to  the  apprentice, and  was  to  his  detriment  (a);  on 
the  contrary,  the  necessity  of  the  notice  tends  to  make  his 
settlement  known  with  greater  certainty,  and  is  therefore  to 
his  advantage.     I  do  not  feel  that  it  is  necessary  to  make 

(fl)  Vide  an fe,  \6(a). 
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all  the  clauses  consistent ;  the  words  **  such  notice/'  in  the 
second  section  of  the  act,  do  not  confine  the  necessity  of     .p.    j, 
notice  to  cases  where  the  intended  master  and  apprentice  v. 

reside  in  different  jurisdictions  of  the  peace.  There  is  no  hrelkeld. 
grammatical  violence  done  to  the  words  by  this  construction ; 
and  by  so  construing  this  statute,  we  are  doing  what  is 
beneficial  to  the  apprentice.  The  particular  circumstances 
of  this  case  cannot  be  taken  into  the  consideration  of  the 
court;  many  cases  of  hardship  might  be  put  on  the  other 
side.  No  argument  can  be  drawn  on  either  side  from  any 
presumption  of  personal  knowledge  in  the  justices.  It  is 
just  as  probable  that  they  should  be  aware  of  what  was 
transacting  in  a  county  immediately  adjoining,  as  in  their 
own  county. 

Parke,  J. — I  am  of  opinion  that  the  order  of  sessions 
is  right.  There  is.  no  rule  of  law  which  calls  upon  us  to  Constraccion. 
give  a  strict  conistniction  to  this  act.  We  are  to  endeavour 
to  discover  in  the  first  place  what  the  intention  of  the 
legislature  is ;  and  then  we  are  to  see  whether  there  are 
words  in  the  act  of  parliament .  sufficient  to  carry  that 
intention  into  effect.  There  are  no  words  to  show  a 
difference  in  the  principles  applicable  to  those  cases  where 
the  binding  is  in  a  different  county,  and  to  those  where  it  is 
in  a  different  parish  in  the  same  county.  The  words  of  the 
statute  extend  to  both  these  cases.  No  argument  has 
been  adduced  to  show  that  the  words  are  not  so  applicable, 
except  that  founded  upon  the  situation  of  the  proviso ;  but 
it  should  be  recollected  that  on  the  parliament  roll  the  Statutes  not 
statutes  are  not  divided  into  clauses,  and  that  therefore  we  °|^*"®^  ^^^^ 
are  bound  to  construe  the  whole  of  the  statute  together. 
With  regard  to  the  first  proviso — which  requires  the  notice 
to  be  given  to  the  overseers — it  certainly  struck  me  that 
the  reason  of  the  thing  required  that  this  enactment  should 
extend  to  all  cases,  and  I  can  see  nothing  in  the  subsequent 
section  which  limits  the  application  of  the  previous  clause. 
I  think  the  judgment  of  Mr.  J.  Hohoyd,  in  the  case  of 

c  2 
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1832.         Rex  V.  Newark  upon  Trent,  is  right ;  and  that  the  words  in 
^,     ^  the  second  section  requiring  notice,  apply  to  all  cases.     I 

v.  therefore    think    that   the    order  of  sessions  ought  to  be 

contirmed. 

Taunton,  J. — There   are   expressions   in    the  second 

section  which  I  do  not  understand ;  but  I  see  enough  to 

satisfy  Qie  that  the  order  of  sessions  is  right;  enough  to 

convince  me  that  that  part  of  the  second  section  which 

relates  to  the  notice,  is  a  general  enactment.     I  am  by  no 

means  satisfied  that  the  prior  part  of  the  proviso,  which 

Allowance  of    says  that  an  indenture  shall  not  be  allowed  by  a  justice  of 

!usi!ce"ofsarne  ^^  peace  of  the  same  trade  as  the  intended  master,  is  not 

trade.  a  general  enactment ;  but  upon  this  I  give  no  opinion.     I 

am  unable  to  see  why  notices  should  be  given  where  the 
parties  live  in  different  counties,  and  not  where  they  reside 
in  different  parishes  in  the  same  county.  If  the  statute  is 
construed  with  a  view  to  the  policy  of  the  act,  there  can  be 
no  doubt  that  notice  is  as  necessary  in  one  case  as  in  the 
other.  A  magistrate  may  be  entirely  unacquainted  with 
what  is  passing  at  the  opposite  end  of  the  county  in  which 
he  resides,  at  the  same  time  that  he  is  familiar  with  the 
transactions  of  a  neighbouring  parish,  which  happens  to  be 
in  an  adjoining  county. 

Patteson,  J. — I  am  also  of  opinion  that  no  settlement 
was  gained  by  the  pauper  in  this  case.  The  statute 
requires  that  notice  shall  be  given  to  the  overseers  of  the 
intention  to  bind  a  child  to  a  master  residing  in  their  parish. 
Here  no  notice  was  given,  and  therefore  there  has  not  been 
such  a  valid  binding  as  will  confer  a  settlement  upon  the 
apprentice.  It  appears  to  me  that  notice  is  equally  required 
in  the  one  case  as  in  the  other.  No  violence  is  done  to  the 
grammatical  construction  of  this  section,  by  applying  its 
provisions  to  both  cases.  Upon  these  grounds  I  think  that 
the  order  of  sessions  ought  to  be  confirmed. 

Order  of  Sessions  confirmed. 
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The  King  r.  The  Inhabitants  of  Ossett-cum- 

GawTHORPE.  1832. 

UPON  an  appeal  against  an  order  of  justices,  whereby  ^1.  contracted 
George  Clarke,  his  wife  and  child,  were  removed  from  the  j^^^j  ^™^ant* 
township  of  Leeds,  in  the  West  Riding  of  the  county  of  of  B.  for  5 
York,  to  the  township  of  Osselt-cum-Gawthorpe  in  the  such  work  as 

said  Riding,  the  court  of  quarter  sessions  confirmed  the  *>«*ongethto 

,  .    .  r    I  •    1-1  "^^  finishing 

order  of  removal,  subject  to  the  opinion  of  this  Court  upon  of  cloth,  and 

the  following  case  :  ^^  '*^?  «"y. 

^  ^  part  of  work 

The  birth  of  the  pauper  in  the  township  of  Ossett-cum-  B,  should 
Gawthorpe  was  admitted  by  the  appellants;  and  the  re-  and  B^'pi^'^' 
spondents  admitted  a  hiring  and  service  in  their  township  mised  to  pay 
under  the  following  agreement,  for  the  time  therein   men-  per  week  for 
tioned :  ^»>«  fi"'  2 

years,  11«.  for 

"  Memorandum  of  an  agreement,  made  and  concluded  the  dd,  I2s. 
this  25th  day  of  the  fourth  month,  1826,  between  John  and  ^Td^^s/foV 
Thos.  Walker,  of  Leeds,  cloth  merchants,  on  the  one  part,  the  5th  year; 
and   Geo.  Clarke^  with  the  consent  of  his  father,  on  the  waking  to 
other  part:  that  the  said  Geo,  Clarke  doth  hereby  agree  to  l>efrom6 
become  the  hired  servant  of  the  said  John  and  ThosJValker  morning  until 

for  the  term  of  five  years,  to  do  such  work  as  belongeth  to  '^  ^^^^  '^  f''* 

•^  °  evenmg,andto 

the  finishing  of  cloth,  and  to  take  any  part  of  work  the  said  be  paid  for  all 
John  and  Thos.  Walker  shall  think  proper,  and  do  the  same  "^educudf^"^ 
to  the  best  of  his  knowledge,  justly  and  faithfully.     This^^^'.^^^^'^A^'' 
being  done,  the  said  John  and  Thos.  Walker  promise  to  in  health. 
pay  unto  the  said  Geo.  Clarke  ten  shillings  per  week  for  ^^** "  ^^} 

1     1  r        I        •  •    1  ^^  exceptive 

the  first  two  years,  and  eleven  for  the  third  year,  twelve  for  hiring;  and 

the  fourth  year,  and  thirteen  for  the  fifth  and  last  year,  f^^'^®  ""^^r 
'^  ^  .  .  "^  .        this  contract 

The  hours  of  working  to  he  from  six  o* clock  in  the  morning  confers  a  set- 
until  seven  o'clock  in  the  evening,  and  to  be  paid  for  all  ^  ®""®"^- 
over  time  and  deducted  for  all  short,  either  in  sickness  or 
in  health.     And  the  said  Geo.  Clarke  promises  to  conduct 
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himself  in  an  honest,  sober  and  industrious  manner,  as  per 
The  KiKo      agreement.     As  witness  our  hands 

"9'  John  Walker. 

Gawthobpe.        Hiring  fee,  I5.  77/os.  Walker. 

Witness,  George  Clarke.  + 

Jonas  Fince.  +  T/iomas  Clarke.'' 

The  Court  of  Quarter  Sessions  submit  to  the  opinion  of 
the  Court  of  King's  Bencli  whether,  under  the  above  cir- 
cumstances, the  pauper,  Geo.  Clarke,  gained  a  settlement 
by  such  hiring  and  service  in  the  respondents'  township,  8cc. 

Milner  and  Baines,  in  support  of  the  order  of  sessions. 
In  order  to  gain  a  settlement  by  hiring  and  service,  it  is 
necessary  that  the  servant  should  be  under  the  control  of  the 
master  during  the  whole  year.  In  this  case  the  servant  was 
not  under  the  control  of  his  master  after  seven  o'clock  in  the 
evening  until  six  o'clock  on  the  following  morning.  The  case 
of  The  King  v.  Birmingham  (a)  resembles  the  present.  In 
that  case  the  pauper  hired  himself  to  work  from  six  in  the 
morning  until  seven  in  the  evening,  with  liberty  to  make 
as  much  over-work  as  he  pleased.  It  was  there  held  that 
that  contract  was  an  exceptive  hiring.  To  the  same  effect 
is  the  case  of  I'he  King  v.  Frome  Sellwood  (ft).  There  the 
pauper  contracted  to  serve  his  master  in  summer  from  six 
in  the  morning  until  seven  in  the  evening,  and  in  winter 
from  seven  in  the  morning  until  eight  in  the  evening ;  and 
he  was  not  to  work  for  or  serve  any  other  person :  yet  that 
also  was  held  to  be  an  exceptive  hiring.  The  present  case 
is  stronger  than  that,  as  here  there  is  no  proviso  that  the 
pauper  should  not  work  for  any  other  person.  The  cases 
of  I'he  King  v.  North  Nibief/(c)  and  The  King  v.  St.  John, 
Devizes  (d),  are  in  point.  The  terms  of  the  contracts 
in  those  cases  are  in  substance  similar  to  this.     The  case 

(fl)  9  B.  &  C.  925.  (0  5  T.  R.  21. 

(6)  I  Barn.  &  Adol.  Q07.  (d)  9  B.  &  C.  896. 
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of  The  King  v.  Byker{a)  will  probably  be  relied  upon  on         ^®5*- 
the  other  side;  but  that  case  was  much  pressed  in   The     rp.    v 
King  V.  Birmingham,  and  it  was  held  that  they  were  dis-  v. 

tinguishable.  In  The  King  v.  Byker  it  was  expressly  sti-  Gawtoorke' 
pulated  that  the  authority  of  the  magistrates  should  con- 
tinue during  the  whole  period  of  the  pauper's  service.  In 
the  case  of  2'he  King  v.  Frome  Sellwood  stress  was  laid 
upon  the  fact  that  the  servant  was  employed  for  a  particular 
species  of  work,  and  was  not  hired  generally.  So  here, 
the  pauper  was  hired  to  do  work  of  a  particular  nature, 
namely,  the  finishing  of  cloth.  Had  the  pauper,  in  the 
present  case,  refused  to  work  after  seven  in  the  evening  or 
before  six  in  the  morning,  no  justice  of  the  peace,  looking 
to  the  words  of  the  contract,  could  have  compelled  him  to 
do  so.  The  words  '*  to  be  paid  for  all  over-time,"  &c.  can 
make  no  difference,  for  there  were  similar  words  in  the 
contract  in  Rex  v.  Edgmond  (b),  and  the  hiring  was,  never- 
theless, held  an  exceptive  one. 

Blackburne  and  Sir  Gregory  Lewin,  contr^.  If  in  the 
contract  of  hiring  there  be  an  express  exception  of  any 
time,  it  is  admitted  that  that  is  an  exceptive  hiring;  but  the 
question  b,  whether  it  appears  on  the  face  of  this  agree- 
ment that  the  pauper  agreed  to  give  all  his  time  to  the 
service  of  his  masters.  The  contract  consists  of  two  parts. 
It  first  says  that  Geo.  Clarke  shall  become  the  hired  servant 
of  J.  and  T.  Walker  for  five  years.  Then  the  mode  of 
remunerating  him  is  provided  for.  He  is  to  work  from  six 
in  the  morning  until  seven  in  the  evening  for  a  certain  sura, 
and  to  be  paid  for  all  the  time  which  he  works  beyond  that 
according  to  the  same  rate  of  payment.  The  time  of  work- 
ing is  in  fact  mentioned  only  as  the  measure  of  the  payment 
of  the  wages.  In  the  case  of  The  King  v.  Birmingham  the 
pauper  had  the  option  whether  he  would  work  or  not.  In 
the  case  of  The  King  v.  Frome  Sellwood  no  wages  would 

(a)  2  B.  &  C.  114.  (6)  3  B.  &  Aid.  107. 
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1832.         be  given  for  over-time.     The  King  v.  Bifker  is  in  point. 
Th    K  '       '"  ^^^^  case,  as  in  the  present,  there  was  first  an  engage- 
V.  ment  to  work  absolutely,  and  then  the  remuneration  for  the 

Oawthorpe.  work  was  stipulated  for.  The  principle  of  the  case  of 
Hopkins  v.  Thorogood  (a)  is  applicable  to  this  agreement. 
It  was  there  held,  that  if  there  be  two  clauses  in  an 
act  of  parliament,  the  latter  of  which  is  supposed  to  con- 
trol the  former,  and  the  first  is  clear  and  the  second 
obscure,  the  former  clause  shall  not  be  construed  with 
reference  to  the  subsequent  clause.  If  it  were  held  that  a 
person  contracting  to  serve  in  any  particular  species  of 
trade  did  not  gain  a  settlement,  that  would  exclude  all 
bankers*  and  merchants'  clerks  from  gaining  settlements. 
There  has  been  no  case  in  which  it  has  been  held  that  the 
contract  for  service  has  constituted  an  exceptive  hiring, 
unless  the  exception  had  been  expressed  in  the  agreement 
either  in  direct  affirmative  or  negative  terms. 

DeNxMan,  C.  J. — It  is  almost  impossible  to  decide  this 

case  without  interfering  in  some  manner  with  the  authorities 

on  the  one  side  or  on  the  other.     It  approaches  very  nearly 

the  line  of  demarcation  between  the  cases.    I  am  of  opinion 

that  this  is  not  an  exceptive  hiring ;  and  that  the  contract  of 

service  gave  to  the  master  control  over  the  pauper  during 

the  whole  period  of  his  service.     The  contract  must  be 

construed  in  the  manner  stated  by  Mr.  Blackburne :  first, 

that  it  contained  an  absolute  engagement  on  the  part  of  the 

pauper  to  serve,  and  then  that  the  subsequent  part  is  merely 

providing  for  the   remuneration   which  he  is   to   receive. 

The  pauper  had  not  the  option  of  refusing  to  work,  but  he 

was   to  be  paid   for   all   the   over-time  during  which   he 

worked.     I  do  not  find   any  sufficient  ground  for  saying 

that  there  was  any  period  of  time  when  he  was  not  under 

Character  of     the  control  of  his  master.     I  think  also  that  in  order  to 

exceptive  i         •       i  •  • 

hiring.  make   the  hirmg   exceptive,  there   should    have   been    an 

express  stipulation  that  the  pauper  should  be  under  no 

(ff)  2  Barii.&  Adol.  916. 
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control  during  the  over  hours.     Upon  the  whole  I  think 

that  this  is  a  general,  and  not  an  exceptive,  hiring,  and     ^     ,^ 

therefore  that  a  settlement  was  gained  by  the  pauper  by  v. 

his  service  under  it.  Ossett-cum- 

Gawtuorpe. 

Parke,  J. — I  am  of  the  same  opinion.     Upon  the  true 

construction  of  the  contract,  I  think  there  was  no  period 

of  time  during  which  the  master  could  not  command  the 

services  of  the  pauper.    The  mode  of  ascertaining  whether  Criterion  of 

the  servant  was  in  the  service  of  his  master  during  the  f?>?^'"" 

hinng. 

whole  of  each  day  would  be  to  inquire  what  would  have 
been  the  situation  of  the  parties  in  case  there  had  been  an 
extraordinary  demand  for  work.  Looking  to  the  whole 
contract,  might  not  the  master  have  called  on  the  servant 
to  work  out  of  the  specified  hours  i  The  contract  begins 
with  a  general  engagement  on  the  part  of  the  pauper  to 
serve.  That  being  done,  the  agreement  goes  on  to  regu- 
late the  rate  of  wages;  and  the  clause  relating  to  the  hours 
of  working  is  only  definitive  of  the  number  of  hours  for 
which  the  specified  sum  was]  to  be  paid.  The  King  v. 
Byker,  it  seems  to  me,  is  scarcely  distinguishable  from  the 
present  case.  In  The  King  v.  Birmingham  it  was  expressly 
provided  that  the  over-work  should  be  optional  with  the 
servant.  In  the  case  of  The  King  v.  Frome  Sellwood  there 
was  no  stipulation  that  wages  for  the  over-time  should  be 
paid.  Here,  the  whole  of  the  pauper's  service  belonged  to 
his  master,  and  therefore  this  contract  is  not  an  exceptive 
hiring. 

Taunton,  J. — The  cases  run  extremely  near  to  each 
other,  and  are  difficult  to  be  distinguished.  Certainty  is 
that  which  is  most  desirable  in  settlement  cases.  I  regret, 
therefore,  that  I  cannot  agree  with  my  Lord  Chief  Justice 
and  my  brother  Parke  in  seeing  the  distinction  drawn 
between  this  case  and  the  case  of  Rex  v.  Birmingham: 
The  case  of  Rex  v.  Birmingham  and  that  of  Rex  v.  Frome 
Sellwood  are  the  latest  cases  decided  on  this  subject ;  and 
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1832.         therefore  ought  to  govern  this  case,  unless  there  be  some 
substantial  difference  between  them.     I  am  of  opinion  that 
V.  this  was  an  exceptive  hiring.     I  think  it  was  optional  for 

GawtborpT  ^^^  pauper  here  to  work  or  not.  The  words  in  the  contract 
are,  that  he  shall  work  from  six  o'clock  in  the  morning  until 
seven  o'clock  in  the  evening.  If  it  was  intended  that  he 
should  be  under  the  control  of  his  master  during  the 
whole  time,  why  were  these  words  introduced  ?  The  ser- 
vant had  a  right  to  say,  I  have  only  stipulated  to  work 
during  certain  hours,  and  cannot  be  obliged  to  work 
beyond  that  period.  I  cannot  distinguish  this  case  from 
the  cases  of  The  King  v.  Birmingham  and  The  King  v. 
Frame  Sellwood,  I  cannot  agree  in  the  construction  which 
has  been  put  upon  this  contract.  I  do  not  think  it  signi- 
fies in  what  particular  part  of  a  contract  any  stipulation  is 
to  be  found ;  whether  it  is  at  the  beginning  or  at  the  end 
is  of  no  importance.  I  think  the  stipulation  with  respect 
to  the  over-hours  was  a  limitation  of  the  amount  of  service, 
and  not  merely  a  regulation  concerning  the  rate  of  wages. 

Patteson,  J. — I  think  that  the  pauper  gained  a  settle- 
ment under  the  agreement,  and  that  the  order  of  sessions 
was  right  The  distinction  between  the  cases  is  very 
refined.  I  regret  that  this  should  be  the  case  in  a  question 
relating  to  settlements.  I  find  great  diificulty  in  distin- 
guishing between  these  cases.  I  am,  however,  forced  to 
ipake  an  election  between  The  King  v.  Bi/ker  on  the  one 
hand,  and  The  King  v.  Birmingham  and  The  King  v.  Frome 
Seliwood  on  the  other ;  and  that  being  so,  I  am  inclined  to 
decide  for  the  former.  I  thought  for  a  considerable  time 
during  the  course  of  the  argument  that  this  was  an  excep- 
tive hiring;  but  upon  looking  at  the  agreement  more 
closely,  I  am  now  of  opinion  that  the  case  must  be  governed 
by  Rex  v.  Byker,  The  pauper,  I  think,  could  not  have 
refuaed  to  work  during  any  period  of  the  time. 


Order  of  Sessions  quashed. 


^ 
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The  King  v.  The  Inhabitants  of  Ormesby.  v^s/«^/ 

On  appeal  against  an  order  of  two  justices  removing  Land  rented 
Wm.  Milestone,  his  wife,  and   three  children,  from   the  from^LadyDaT 
parish  of  Stokesley,  in  the  North  Riding  of  the  county  of  to  Lady  Day, 
York,  to  the  parish  of  Ormesby,  in  the  said  Riding,  the  rented  andhM> 
Court  of  Quarter  Sessions  confirmed  the  order,  subiect  to  cupied  from 

.  May  Day  to 

the  opinion  of  this  Court  upon  the  following  case : —  May  Day,un- 

About  Candlemas,  1827,  the  pauper  being  legally  settled  ^{^If^^i^^ 
in  Ormesby,  took  of  one  James  Emerson  a  cottage  and  confer  a  settle- 
some  land^  both  in  the  parish  of  Kirsby;  both  the  cottage  ^^.4°c.%7 
and  land  were  bargained  for  at  the  same  time,  and  the  rent  sect.  3. 
agreed  upon,  namely^   11/.  lOs.  was  for  both  conjointly^ 
and  each  was  to  be  held  for  the  term  of  one  year ;  but  the 
times  of  entering  and  quitting  the  land  were  different,  the 
agreement  being,  that  the  land  should  be  entered  upon  at 
Lady  Day,  1827>  and  the  cottage  at  May  Day,  1827,  the 
same  to  be  held  till  Lady  Day,  1828,  and  May  Ihty,  1828, 
respectively. 

The  pauper  entered  upon  the  land  at  Lady  Day,  and  the 
cottage  at  May  Day,  and  quitted  the  former  on  the  ensuing 
Lady  D)ay,  having  occupied  the  same  a  year,  and  at  May 
Day  quitted  the  latter,  having  occupied  that  a  year,  and 
paid  the  full  rent  of  both  cottage  and  land  at  two  separate 
payments,  namely,  the  first  half-yearly  rent  soon  after 
Martinmas,  1827,  and  the  second  half-yearly  rent  about  a 
week  before  May  Day,  1828.  No  evidence  was  offered  on 
the  part  of  the  appellants  of  the  value  of  the  land  alone  or 
the  value  of  the  house  alone. 

R.  Alexander,  in  support  of  the  order  of  sessions.  This 
case  arises  upon  6  Geo.  4^  c.  57,  s.  2,  which  provides 
"That  no  person  shall  acquire  a  settlement  in  any  pa- 
rish or  township,  maintaining  its  own  poor,  by,  or  by 
reason  of,  settling  upon,  renting,  or  paying  parochial 
rates  for,  any  tenement,  not  being  his  or  her  own  pro-^ 
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perty,  unless  such  tenement  shall  consist  of  a  separate  and 
distinct  dwelling-house  or  building,  or  of  land,  or  both, 
bond  Jide  rented  by  such  person  in  such  parish  or  town- 
ship, at  and   for  the  sum  of  ten  pounds  a  year  at  the 
least,  for  the  term  of  one  whole  year,  nor  unless  such 
house,  or  building,  or  land,  shall  be  occupied  under  such 
yearly  hiring,  and  the  rent  for  the  same,  to  the  amount  of 
ten  pounds,  actually  paid  for  the  term  of  one  whole  year 
at  the  least ;  provided  always  that  it  shall  not  be  necessary 
to  prove  the  actual  value  of  such  tenement."     Under  that 
section  it  is  necessary  that  there  should  be  an  actual  occu- 
pation for  a  year  of  a  ten  pound  tenement.     Here,  there 
has  not  been  such  an  occupation.     Between  Lady  Day, 
1827i  and   May,  1827,  there  was  no  occupation  of  the 
cottage,   and  between  Lady  Day  and    May  Day  in   the 
following  year  there  was  no  occupation  of  the  land.     There 
was  consequently  no  conjoint  occupation,  for  more  than 
eleven  months,  of  the  cottage  and  land ;  and  as  the  rent  of 
11/.  10s.  was  in  respect  of  both,  there  was  no  occupation 
for  a  year  of  a  10/.  tenement.     The  pauper's  interest  in  the 
cottage  between  Lady  Day  and   May  Day,   1827,  was  a 
mere  interesse  termini  {a) ;  that  is  a  right  only,  and  not  an 
estate,  per  Bay  ley,  J.   in  Doe  d.  Rawlings  v.  Walker  {b)\ 
and  there  was  no  actual  possession.     It  cannot,  therefore, 
be  said  that  the  pauper  occupied  the  cottage  during  such 
interval.     Between  Lady  Day  and  May  Day,  1828,  it  is 
clear  that  the  land  was  not  occupied ;  for  the  case  expressly 
finds  that  the  pauper's  interest  therein  ceased  at  Lady  Day. 
Suppose  the  agreement  had  been  that  the  land  should  be 
entered  upon  at  Lady  Day,  1827,  and  the  cottage  on  the  1st 


an  estate. 


Intereue  ter-  M  ^f  '^'  demise  Whiteacre  and 
mini,  when  Blackacre  for  years,  habendum, 
converted  into  as  to  Whiteacre  from  Christmas, 

and  as  to  Blackacre  from  Lady 
Day,  the  lessee,  until  Christmas, 
has  only  an  intereste  termini  in 
both;  but  if  at  Christmas  he  enter 
upon  Wbiteaci^e,  the  .whole  term 


vests,  and  the  lessee  has  an  estate 
in  both,  which  is  capable  of  being 
enlarged  by  release,  &c.  And  see 
Miller  V.Green,  2  Crompton  &  Jer- 
vis,  142;/K)f/,  Doev.lincA,noie(f). 

{b)  5  B.&C.  118;  7D.  &R.'- 
487 ;  and  see  Co.  Lttt.  46  b;  Mil- 
ler  V.  Green,  ubi  tuprti. 
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March,  1828,  and  each  holden  for  a  year;  could  it  have  been         1839. 
said  that  the  twenty-five  days'  conjoint  occupation  of  the  two 
would  satisfy  the  words  of  the  act,  and  be  equivalent  to  an  v. 

occupation  for  a  year?  Yet  the  principle  must  be  the  ^**'^5>^« 
same  whether  applied  to  one  month  or  to  eleven  months.  In 
such  a  case  too  the  acquisition  of  the  settlement  would  be 
uncertain  until  twenty-three  months  had  elapsed ;  viz.  from 
Lady  Day,  1827>  to  the  1st  March,  1829>  which  would  be 
an  absurdity.  The  case  does  not  find  the  custom  of  the 
country,  and  no  question  can  therefore  be  raised  as  to  what 
was  the  substantial  part  of  the  demise.  Nor  would  it  be 
ntaterial  if  that  were  otherwise;  for  the  '^ occupation" 
intended  by  the  statute  is  not  analogous  with  the  "  holding" 
contemplated  by  the  authorities  upon  the  doctrine  of  sub- 
stantial entry.  No  inconvenience  can  arise  from  consider- 
ing this  an  insufficient  tenement,  for,  in  similar  holdings, 
evidence  may  be  given  of  the  relative  proportions  of  the 
rent,  and  then  cither  the  house  or  the  land,  if  either  amount 
to  10/.  a  year,  will  suffice  to  confer  a  settlement.  Rex  v. 
Pickering  (a).  There  is  no  decision  which  in  any  respect 
governs  the  present  case.  North  Nibley  v.  WooUon-under- 
Edge  {b),  is  distinguishable  on  the  ground  of  there  being 
there  an  occupation  for  more  than  40  days,  which  before 
the  recent  acts  would  not  be  equivalent  to  a  year's  oc- 
cupation under  them.  In  Rex  v.  North  Collingham  (c), 
although  the  tenements  were  several  in  their  terms  and 
nature,  yet  there  was  an  actual  conjoint  occupation  for 
more  than  twelve  months,  of  a  sufficient  value.  In  Rex  v. 
Stow  (d),  although  the  occupation  was  not  complete  under 
the  particular  hiring  for  a  year,  yet  it  endured  altogether 
and  uninterruptedly  for  more  than  a  year.  The  intention 
of  the  legislature  was  that  there  should  be  an  occupation 
during  one  and  the  same  year  of  a  tenement  rented  at  10/. 
Here^  there  has  not  been  such  an  occupation. 

(fl)  2  Bam.  &  Adol.  267.  (rf)  4  B.  &  C.  87;    S.  C.   per 

(6)  S  Bott,  115,  ed.  1809.  nomen  Rex  v.  Sturton-by-Stow,  6 

(0  1  B.  &  C.  578;  5.  C.  2  D.      D.  &  R.  110. 
&  R.  743. 


CASES  IN  THE  KINGS  BENCH, 

Starkie  contrd,  was  stopped  by  the  Court. 

The  KiSO  rx  ^       T  mi  I  1 

V.  Denman,  C  J. — The  statute  says  that  any  one  woo 

Orhesbt.  rents  a  tenement  consisting  either  of  a  divided  and  separate 
dwelling-house  or  building,  or  of  land,  or  of  both,  shall 
gain  a  settlement.  Here  there  is  a  taking  of  both  land  and 
a  dwelling-house.  We  think  that  the  occupation  is  suf- 
ficient, and  that  the  particular  circumstances  of  this  case 
are  not  material. 

Parkb,  J. — The  case  falls  within  the  terms  of  the  act  of 
parliament.  If  this  were  not  so,  few  farmers  would  gain 
a  settlement,  as  they  usually  enter  upon  the  house  and  the 
land  at  different  times  of  the  year. 

Taunton,  J. — All  the  terms  of  the  statute  have  been 
complied  with. 


Patteson,  J.  concurred. 


Order  of  Sessions  quashed. 


Friedlander  v.  London  Assurance  Company. 

Upon  an  issue  jfnig  was  an  action  of  covenant  on  a  policy  of  assurance 
whether  plain-  •  -..it 

tiff  was  inter-  from  fire.     The  defendants  pleaded,  inter  alwy  that  the 

ested  *°  J^^  plaintiff  was  not  interested  in  the  goods  and  stock  men- 
fire,  if  a  wit-  tioned  in  the  policy  of  assurance,  and  also,  that  the  said 
the  plaintiff      goods  and  stock  were  not  destroyed  by  fire.     These  issues 

state  that  in-  were  tried  at  the  sittings  in  London  after  last  Hilary  Term, 
voices  of  the  ° 

goods  and  let- 
ters of  advice,  purporting   to   be  written  hy  him    at  Edinburgh,  weiie   fabricated   in 
London  after  the  fire,  by  the  plaintiff's  direction,  it  is  competent  to  the  plaintiff  to  call 
other  witnesses  to  disprove  the  alleged  fabrication,  and  show  the  genuineness  of  the 
documents. 


V. 

LoND6ir 
Assurance 
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when  a  verdict  was  found  for  the  defendants.  At  the  trial  tBd9. 
of  the  cause,  a  witness,  named  Lewis  Friedlander,  residing  « 
at  Edinburgh,  was  called  by  the  plaintiff  to  prove  that  in 
Jan.  1830,  he,  L.  F,,  had  sold  goods  to  him  to  the  amount 
of  659/*  14j.  Upon  his  examination  in  chief,  a  letter,  pur- 
porting to  be  written  by  L.  F.  from  Edinburgh  to  the  plain- 
tiff, and  certain  invoices,  were  placed  in  his  hands,  and  he 
was  asked  if  the  invoices  and  letter  were  in  his  handwritmg. 
He  said,  in  reply,  that  he  had  made  out  the  invoices  after  the 
fire  took  place,  in  the  presence  of  the  plaintiff's  son,  Henry 
Friedlander,  and  Noah  Nathan,  the  plaintiff's  shopman, 
and  that  he  had  written  the  letter  in  London  after  the  fire 
took  place,  by  the  direction  of  the  plaintiff  himself.  Before 
the  counsel  of  the  plaintiff  closed  their  case,  they  proposed 
to  call  the  son  and  shopman,  who  had  been  previously 
examined,  to  contradict  the  witness,  Lewis  Friedlander,  in 
his  testimony  with  respect  to  the  letter  and  invoices.  Lord 
Tenterden  refused  to  admit  this  evidence,  on  the  ground 
that  it  would  be  breaking  in  upon  the  general  rule,  that  a 
party  shall  not  contradict  his  own  witness.  A  rule  nisi  for 
a  new  trial  w*as  obtained  by  Denman,  A.  G.  on  the  ground 
that  the  above  evidence  had  been  improperly  rejected  at 
the  trial. 


Sir  J,  Scarlett  and  Campbell  now  showed  cause.  Though 
a  party  may  call  witnesses  to  contradict  a  former  witness  as 
to  any  fact  material  to  the  issue  in  the  cause,  yet  he  cannot 
bring  forward  evidence,  the  tendency  of  which  is  solely  to 
throw  general  discredit  on  such  former  witness.  The  only 
operation  of  a  contradiction  as  to  matters  merely  collateral 
(as  it  establishes  no  part  of  the  case),  is  to  throw  discredit 
on  the  evidence  of  the  prior  witness.  In  this  case,  the 
evidence  relating  to  the  invoices  and  letter  was  collateral — 
it  might  have  been  objected  to  when  it  was  offered,  as  not 
pertinent  to  the  issue,  and  being  collateral  matter,  the 
testimony  given  concerning  it  by  the  plaintiffs  own  witness 
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cannot  be  contradicted  by  evidence  subsequently  called  by 


i7«.  «-       «-  the  same  party.     Ewer  v,  Ambrose  (a). 


V. 

London 
Assurance 
Company. 


Ho/t  and  Follett,  in  support  of  the  rule.  The  established 
rule  is  that  you  may  call  witnesses  to  contradict,  but  not  to 
discredit,  a  former  witness.  You  cannot  call  a  witness  to 
a  collateral  fact,  because  that  is  merely  discrediting  the 
preceding  witness.  If  the  fact  be  material  to  the  issue,  the 
evidence,  though  contradictory,  is  allowable.  The  evidence 
offered  was  pertinent  to  the  issue  in  the  cause,  and  not 
matter  merely  collateral.  This  is  an  action  on  a  policy  of 
assurance,  and  the  issue  is  whether  or  not  certain  goods 
that  belonged  to  the  plaintiff  were  on  the  premises 
previously  to  the  fire.  If  the  letter  and  invoices  were 
fabricated,  it  is  to  be  presumed  that  the  goods  were  never 
sold,  and  if  not  sold,  the  plaintiff  had  them  not,  could  not 
lose  them  bv  the  fire,  and  could  not  recover  for  them  from 
the  defendants.  It  is  most  material  whether  or  not  the 
plaintiff  was  privy  to  the  fabrication  of  the  documents. 
These  witnesses  might  have  been  called  at  the  commence- 
ment of  the  cause  to  prove  that  these  invoices  were  genuine, 
and  surely  they  may  be  called  afterwards  to  prove  the  same 
fact.  Etwer  v.  Ambrose  (a);  Alexander  v.  Gibson  (6); 
Riclmrdson  v.  Allen  (c). 

Parke,  J. — There  is  no  dispute  as  to  the  law  of  the 
case.  The  only  difficulty  is  the  application  of  the  law  to 
the  facts.  It  is  clear  that  you  may  contradict  a  witness  as 
to  a  fact  material  to  the  cause.  The  only  question  is, 
whether  the  facts  here  are  collateral  or  material.  With 
respect  to  the  letter,  if  the  plaintiff  himself  directed  it  to  be 
written,  that  is  not  a  collateral  fact,  as  the  plaintiff  himself 
is  concerned  in  it.     With  respect  to  the  invoices,  it  struck 

(a)  5  D.  &  R.  629;  3  R  &  C.        {b)  2  Campb.  N.  P.  C.  555. 
746.  (c)  2  Scark.  N.  P.  C.  334. 
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me  at  first  that  as  the  invoices  were  said  to  have  been         iSS2» 
fabricated  in  the  presence  of  the  shopman,  and  without  the  p      T,rAMDEm 
privity  of  the  plaintiff,  that  it  was  matter  collateral  to  the  t^. 

issue;  but  it  now  appears  to  me  that  it  is  material,  as  it     assurance 
was  of  consequence  to  inquire  in  whom  the  property  of     Compakt. 
the  goods  upon  the  premises  was  vested. 

Taunton,  J.,  and  Patteson,  J.,  concurred. 

Denman,  C.  J.  having  been  counsel  in  the  cause,  gave 
no  opinion. 

Rule  absolute  for  a  new  trial. 


The  King  v.  the  Inhabitants  of  Lydlinch. 

%MOHN  TUCKER,  his  wife,  and  two  children,  were  re-  The  restriction 

moved,  by  an  order  of  three  justices,  from  the  parish  of  "P?"  ^"®^*^" 

Hilton,  in  the  county  of  Dorset,  to  the  parish  of  Lydlinch,  settlement  by 

in  the  same  county.     On   appeal,  the  Court  of  Quarter  ^q^  ^*^  7" 

Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  ••  5,  renuiring 
^  ,  .  a  considera- 

Court  upon  the  folio wmg  case : —  ^jon  of  30/.,  it 

By  an  indenture  of  lease,  dated  22d  December,  1754,  limited  to  pur- 
^  ,  -.  ..       chasea  for  a 

George  Pitt,  lord  of  the  manor  of  Hilton,  in  consideration  money  con- 

of  surrenders  made  by  mi/iam  Corfe,  and  by  Arthur  Corfe  «d«'*^o"- 
and  his  wife,  of  a  dwelling-house  and  garden,  and  also  in 
consideration  of  the  rebuilding  of  the  premises  by  John 
Tucker  (the  grandfather  of  the  pauper),  and  of  the  sum  of 
15.  paid  by  him  to  G.  Pitt,  demised  the  dwelling-house  and 
garden,  with  the  appurtenances,  to  the  said  John  Tucker, 
the  grandfather,  for  the  term  of  99  years,  (if  the  said  John 
Tucker  and  Elizabeth  his  wife,  and  Melliar,  their  daughter, 
or  either  of  them,  should  so  long  live,)  under  the  yearly  rent 
of  U.  The  lease  contained  a  proviso  for  re-entry  on  non- 
payment of  the  rent  reserved,  and  a  covenant  from  the  les- 
see to  pay  the  rent,  to  attend  the  Lord's  Court,  and  do  suit 
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and  service  there — to  fiuish  the  rebuilding  of  the  dwelling- 
,^77]^^       house  wilhin  two  yearsp  and  to  repair  during  the  term* 
V.  Tucker^  the  lessee,  was  grandson  of  William  Corfe,  and 

great  nephew  of  Arthur  Corfe.  It  did  not  appear  that 
any  pecuniary  consideration  passed  from  Tucker,  the  lessee, 
either  to  William  or  to  Arthur  Corfe.  Tucker,  the  lessee, 
continued  to  inhabit  the  premises  until  his  death,  in  the 
year  1818*  It  was  found  by  the  sessions  that  the  premises 
were  not  of  the  value  of  SOL  when  the  house  or  cottage 
was  rebuilt  by  Tucker,  tlie  lessee. 

The  question  for  tlie  opinion  of  this  Court  is,  whether 
Tucker,  the  lessee,  obtained  a  settlement  by  estate  in  the 
parish  of  Hilton.  If  so,  the  pauper  is  derivatively  settled 
therein,  and  the  order  of  sessions  is  to  be  quashed,  other- 
wise to  be  confirmed. 

Barstaw  and  fV.  H,  Watson,  in  support  of  the  order  of 
sessions.  By  9  Geo.  1,  c.  7,  s.  5,  no  person  can  acquire  a 
settlement  by  virtue  of  any  purchase  of  any  estate,  whereof 
the  consideration  of  such  does  not  amount  to  30/.  bonajide 
paid.  -This  is  a  case  within  the  purview  of  this  statute. 
The  word  "  purchase"  is  here  used  in  contradistinction  to 
descent,  Rex  v.  Warbliugion  (a).  The  consideration 
mentioned  in  the  indenture  is  tlie  rebuilding  of  the  house. 
That  is  a  valuable  consideration,  and  it  is  the  foundation 
of  the  grant.  The  amount  of  the  consideration  is  not 
stated  in  the  deed,  but  the  Court  of  Quarter  Sessions  has 
found  that  the  premises  were  not  of  the  value  of  30/.  This 
was  a  purchase  by  Tucker,  the  lessee ;  the  foundation  of 
the  grant  was  a  valuable  consideration,  and  the  premises 
are  under  the  value  of  30/.  He  therefore  did  not  acquire 
a  settlement  in  Hilton.  Rex  v.  Uft09i(b);  Rex  v.  HorH" 
church  {c) ;  Rex  v.  Ua{field-Broad^Ouk  (d) ;  Rex  v.  In- 
gleton  (e). 

(«)  1  T.  R.  241.  (d)  K.  B.  Easter  T.  1832,  MS. 

(h)  3  T.  R.  231.  (e)  Burr.  5L  C.  560. 

(r)  2  B.  &  AM.  189. 
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Jenmy,  contriL  This  is  not  a  purchase  within  the 
oseaning  of  the  statute  of  9  Geo.  1.  The  deed  is  a  family 
arrangement^  and  the  lord  of  the  manor  is  merely  a  medium 
for  carrying  that  arrangement  into  effect;  Rex  v.  Afar-  LvDLrwca. 
wood{a)\  Rex  v.  Tarrant^Launceiton{Jb)\  Rex  v.  Charir 
ton(c). 

Bond  on  the  same  side  was  stopped  by  the  Court. 

Denman,  C.  J. — This  resembles  the  case  of  Rex  v. 
Tarrant' Launceston.  It  is  not  a  purchase  within  the 
oneaning  of  the  stat.  of  9  Geo.  U  c.  7. 

Parke,  J. — The  statute  only  applies  where  the  con- 
sideration mentioned  in  the  conveyance  is  a  money  con- 
sideration. 

Taunton,  J. — ^To  bring  the  case  within  the  statute,  the 
consideration  in  the  deed  of  conveyance  must  be  money 
only. 

Pattbson,  J.  concurred. 

Order  of  Sessions  quashed. 

(a)  Barr.  5.  C. 386.  (c)  S  Bolt,  405;  Borr.  S.  C. 

H)  Cald.  900.  813. 


The  Kino  v.  Cording. 

The  defendant.  Cording^  was  brought  up  to  the  Court  T^e  power  of 

of  King's  Bench,  by  virtue  of  a  writ  of  habeas  corpus,  ^en'byrfiT 

which  had  been  obtained  upon  the  motion  of  Sir  James  V^\^^'q  ^ 

Scarlett.    The  defendant  had  been  committed  to  prison  by  c.  99,  (tb^ 

Mr.  Ballamim.  upoa  a  warrant,  of  which  the  following  is  J^;;^)^;;^^ 

a  copy  :•*-  of  wilful  de- 

tention, does 
not  extend  Co  the  cases  of  embezzletnent,  loss,  or  damage,  provided  for  by  the  24th  sec. 
SemUct  that  a  pawnbroker  is  not  liable  to  make  compensation  where  the  goods 
pledged  have  been  destroyed  by  fire  without  his  negligence  or  default. 
V  D  £ 
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"  To  all  constables,  &c.  of  the  county  of  Middlesex,  and  to 
the  governor  of  the  House  of  Correclion,  at  Cold  Batb 
Fields,  in  the  said  county. 

"  Middlesex  to  wit. — Whereas  on  the  Sd  day  of  October, 
.  in  the  year  of  our  Lord  18S2,  George  Courttuy,  of  Well- 
close-square,  in  the  liberty  of  his  Majesty's  Tower  of 
Loodon,  gentleman, informed  me,  H'il/iam  Baliantine.^q., 
one  of  his  Majesty's  justices  of  the  peace  for  the  said 
county  of  Middlesex,  thai  on  the  11th  day  of  January,  in 
■  the  year  aforesaid,  lie  pawned  one  gun,  of  which  he  was  the 
real  owner,  for  securing  the  sum  of  21s.,  lent  thereon  by 
John  Matheder  Cording,  of  (he  parish  of  St.  George,  in 
the  said  county,  pawnbroker,  and  the  profit  thereof,  and 
that  the  said  George  Courtney  had,  within  the  space  of  one 
year  after  the  pledging  of  the  said  gun,  to  wit,  on  the  SSlh 
day  of  September,  in  the  year  aforesaid,  duly  tendered  unio 
the  said  John  Maiheder  Cording  the  said  sum  of  S)j.,  the 
principal  money  borrowed  on  the  said  gun,  and  the  profit 
due  to  the  said  John  Masheder  Cording,  according  to  the 
tkble  of  rates  established  by  the  act  of  parliament  in  such 
case  made  and  provided,  and  thereupon  demanded  and 
required  the  said  John  Masheder  Cording  to  deliver  back 
the  said  gun  to  the  said  George  Coartnej/,  but  that  the  said 
John  Maiheder  Cording  did,  on  the  said  esih  day  of 
September,  in  theyear  aforesaid,  at  the  said  parish  of  Saint 
George,  in  the  said  county,  unlawfully,  and  without  show- 
ing reasonable  cause  fur  so  doing,  neglect  and  refuse  to 
deliver  back  the  said  gun  to  the  said  George  Courtney, 
And  whereas  the  said  John  Maiheder  Cording  appeared 
before  me,  the  said  justice,  on  the  said  Sd  day  of  October, 
h  in  die  year  aforesaid,  at  the  Thames  Police-office,  in  the 
'  pmsh  of  Sl  Johti  of  Wapping,  in  the  said  county ;  and  I, 
tbe  said  justice,  proceeded  to  examine  on  oath,  in  the 
prsscDce  and  bearing  of  the  said  Johm  Masheder  Cording, 
the  said  George  Courtney,  and  also  one  Ckariet  Young,  a 
.  ERdiUe  witness,  touching  the  premises ;  and  he  produced 
'  beftHC  me  the  note  or  memorandum  which  had  been  given 
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by  the  said  John  Masheder  Cording,  upon  the  pledging  of        1832. 
the   said    gun,  according  to  the  direction  of  the   act   of     f^^T^^^ 
parliament  in  such  case  made  and  provided,  and  proved  a  v. 

lender  of  the  principal  money  due,  and  all  profit  thereon,      CoRomc. 
to  have  been  made  as  aforesaid  to  the  said  John  Masheder 
Cording,   within    the   said   space  of   one  year  after   the 
pledging   of    the    said  gun ;    whereupon   the   said   John 
Masheder  Cording    stated   that  the   said    gun  had    been  Defence, 
destroyed  by  fire  on  his  premises.     And  whereas  upon 
due  consideration  had  thereof,  it  appeared  to  me,  the  said 
justice,  that  the  said  gun  had  been  lost  by  the  said  John 
Masheder  Cording,  and  I  did  thereupon,  by  a  certain  order  Order  to  re- 
under  my  hand  and  seal,  bearing  date  the  said  2d  day  of  ^^' 
October,  in  the  year  aforesaid,  allow  and  award  the  sum  of 
3L  9s.  to  be  a  reasonable  satisfaction  to  the  said  George 
Courtney  for  and  in  respect  of  the  said  gun,  and  did  order 
the  said  John  Masheder  Cording  forthwith  to  pay  the  said 
sum  of  31.  9<.  to  the  said  George  Courtney,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided. 
And  whereas  it  appears  to  me,  the  said  justice,  on  the 
oath   of  the  said   George  Courtney,  that  the   said  John 
Masheder  Cording,  having  had  due  notice  of  my  said  order.  Notice  of 
hath  unlawfully  neglected  and  refused  to  pay  the  said  sum  ^    ^^' 
of  SL  Qs.  to  the  said  George  Courtney,  as  a  satisfaction  for 
and  in  respect  of  the  said  gun.     These  are  therefore  to 
will  and  require  you,  the  said  constables  and  peace  officers,  Comroitment 
forthwith  to  apprehend  and  convey  the  said  John  Masheder  ""^'*  payment. 
Cording  to  the  said   House  of  Correction ;  and  you,  the 
said  governor  of  the  said  House  of  Correction,  are  hereby 
authorised  and  required  to  receive  the  said  John  Masheder 
Cording  into  your  custody  in  the  said  House  of  Correction, 
and  him  therein  safely  to  keep  without  bail  or  mainprize, 
until  he  shall  pay  the  said  sum  of  Si,  9s.,  the   amount  of 
satisfaction  which  I,  the  said  justice,  have  adjudged  to  be 
reasonable  for  the  value  of  the  said  gun  so  lost  as  afore- 
said,  to  the  said  George  Courtney,  or  be  otherwise  dis-* 
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charged  by  due  course  of  law.     Given^  &€•,  on  the  7th 
November,  8(c." 

Sir  J.  Scarlett  and  FoUeti,  for  the  prisoner.  This  is  a 
warrant  founded  on  the  3i)th  and  40th  Geo.  3,  c.  99  ;  two 
sections  of  which»  the  14th  (a)  and  the  24th  {b),  are  supposed 


»ect.  14. 


39  &  40  O.  3,  (a)  Which  provides,  tliat  if  an^ 
c.  95,  (Pawn-  goods  or  chattels  shall  be  pawned 
il!?*   lA     ^*''    or  pledged  for  securing  any  money 

lent  thereon,  not  exceeding  10/., 
and  the  profit  thereof,  and  if  with- 
in one  year  after  the  pawning  or 
pledgingthereof  (proof  having  been 
made  on  oath  or  affirmation,  and 
by  producing  the  note  or  memo- 
randum directed  to  be  given  by 
this  act,  before  any  justice  or  jus- 
tices, of  the  pawning  or  pledging 
of  any  such  goods,  &c.,  within  the 
said  space  of  one  year,  or  one  year 
and  three  months,  as  the  case  may 
be),  any  such  pawner  who  was  the 
real  owner  of  such  goods,  &c.,  at 
the  time  of  the  pawning  or  pledg- 
ing thereof,  his  executors,  &c.,  shall 
tender  unto  the  lender,  his  exe- 
cutors, kc  ,   the  principal  money 
borrowed  thereon,  and  profit,  ac- 
cording to  the  table  of  rates  by 
this  act  established;  and  the  person 
who  took,  such  goods  or  chattels 
in   pawn,    his   or   her  executors, 
administrators,    or   assigns,  shall 
thereopon,  without  shewing  reason- 
able cause  for  so  doing  to  the  satis- 
faction of  such  justice  or  justices, 
neglect  or  refuse  to  deliver  back 
the  goods,  &c.,  so  pawned,  for  any 
snm  or  sums  not  exceeding  the 
suid  principal  sum  of  10/.  to  the 
person  who  borrowed  the  money 
tliereon,  his  executors,  &c.,  then 
on  ooth  or  affirmation,  as  afore- 


said, thereof  made  by  the  pawner, 
his  executors.  Sec.,  or  some  other 
credible  person,  any  justice,  &c., 
for  the  county,  &c.  where  the  pei^ 
son  took  soch  pawn  as  afbrssaidi 
his  executors,  &c.  shall  dwell,  on 
the  application  of  the   borrower, 
his  executors,   &c.,  is    and    are 
hereby  required  to  cause  such  per^ 
son  who  took  such  pawn,  his  exe- 
cutors, &c.,  within  the  jurisdiction 
of  the  justice,  &c.,  to  come  before 
such  justice,  &c.,  and  such  justice, 
&c.,  is  and  are  hereby  authorized 
and  required  to  examine  on  oath 
or  affirmation,  as   the  case  may 
require,  the  parties  themselves,  and 
such  other  credible  person  or  per- 
sons as  shall  appear  before  him 
or  them,  touching  the  premises ; 
and   if   tender   of   the    principal 
money  due,  and  all  profit  thereon, 
shall  be  proved  by  oath  or  affii^ 
mation  to  have  been  made  (sucb 
principal  money  not  exceeding  tea 
pounds),  to  the  lender  thereof,  his 
executors,  &c.,  by  the  borrower  of 
such  principal  money,  his  or  her 
executors,  &c.,  within  one  year,  or 
one  year  and  three  months,  as  the 
case  may  be,  after  the  said  pawn- 
ing or  pledging  of  the  goods,  &c., 
then  on  payment  by  the  borrower, 
his  executors,  &c.,  of  such  prin- 
cipal money,   and  the  pro6t  due 
thereon  as  aforesaid  to  the  lender, 
his  executors,  &c.,  and  in  case  the 
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to  apply  to  a  case  of  this  description.  This  warrant  cannot 
be  supported  either  on  the  one  section  or  on  the  other,  or 
bj  construing  both  the  sections  together,  l^e  14th  section 
speaks  of  a  re^delivery  of  the  goods  pawned.     It  relates. 
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lender,  his  executors,  &c.,  ithall 
refase  to  accept  thereof,  on  tender 
thereof  to  him  made  b^  die  bor- 
rower, bis  executors,  fcc,  before 
€^y  mch  justice.  Ice,  such  jostice, 
&C.,  shall  tbereupoQ,  by  order  un- 
der bis  or  their  band  or  hands, 
direct  tbe  goods,  &c.  so  pawned, 
forthwith  to  be  delivered  up  to  the 
ptwner,  bis  executors,  &c. ;  and  if 
tbe  person  who  shall  have  lent  any 
principal  sum  or  sums  of  money, 
not  exceeding  ten  pounds  on  any 
goods,  &c.  pawned,  bis  executors, 
&c.  shall  neglect  or  refuse  to  de- 
liver up  or  make  satisfaction  for 
the  goods,  &c.,  which  shall  be  so 
proved  to  the  satisfaction  of  such 
justice,  &c.  to  have  been  so  pawned, 
as  any  justice,  &c.  shall  order  and 
direct,  then  any  such  justice,  &c. 
shall,  and  is  and  are  hereby  autho- 
rifod  to  commit  tbe  party  so  re- 
fusing to  deliver  up  or  moke  satis- 
faction for  the  same  to  the  House 
of  Correction,  or  some  other  public 
prison  for  the  county,  &c.,  wherein 
the  offender  shall  reside  or  be  con- 
victed, there  to  remain  without  bail 
or  mainprize,  until  he  shall  deliver 
op  the  goods,  &c.  so  pawned,  and 
continuing  redeemable  as  aforesaid, 
according  to  the  order  of  such 
justice,  ficc.,  or  make  such  satis- 
faction or  compensation  as  such 
justice,  &c.  shall  adjudge  reason- 
able for  the  value  thereof  to  the 
party  entitled  to  the  redemption  of 
such  goods,  &c.  so  pawned  and 
continuing  redeemable  as  afore- 
said. 


(6)  Which  provides,  that  if  in  Sect.  34. 
the  course  of  any  proceedings  be- 
fore any  such  justice,  &c.  under 
this  act,  it  shall  appear  or  be 
proved  to  the  satisfaction  of  tbe 
justice,  &c.  upon  oath,  or  solemn 
affirmation,  that  any  of  the  goods 
and  chattels  pawned  as  aforesaid 
have  been  sold  before  the  time 
allowed  by  this  act  or  otherwise, 
than  according  to  the  directions  of 
this  act,  or  have  been  embezzled 
or  lost,  or  are  become,  or  have 
been  rendered  of  less  value  than 
tbe  same  were  at  the  time  of  pawn- 
ingor  pledgi  ng  thereof,  by  or  through 
the  default,  neglect,  or  wilful  mis- 
behaviour of  the  person  by  (to) 
whom  tbe  same  were  so  pledged 
or  pawned,  bis  executors,  &c.| 
agents  or  servants,  then  it  shall  be 
lawful  for  every  such  justice,  &c., 
and  he  and  they  is  and  are  hereby 
required,  to  allow  and  award  a  rea- 
sonable satisfaction  to  the  owner  of 
such  goods,  &c.  in  respect  thereof, 
or  of  such  damage,  and  the  sum 
or  sums  of  money  so  allowed  or 
awarded,  in  case  the  same  shall 
not  amount  to  the  principal  and 
profit  aforesaid,  which  shall  appear 
to  be  due  to  any  person  with 
whom  the  same  were  so  pledged  or 
pawned,  his  executors,  &c.,  shall 
be  deducted  out  of  the  said  prin- 
cipal and  profit;  and  in  all  cases 
where  the  goods,  &c.  pawned  shall 
have  been  damaged  as  aforesaid, 
it  shall  be  sufficient  for  the  pawner, 
his  executors,  &c.,  to  pay  or  tender 
the  money  due  upon  the  balance 
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therefore,  only  to  goods  which  are  in  existence,  and  applies 
to  the  case  of  a  wilful  withholding  by  the  pawnee,  of  pledges 
which  it  is  in  his  power  to  hand  over,  and  which,  without 
giving  any  satisfactory  reason,  he  refuses  to  deliver. 

Another  objection  to  this  instrument  is,  that  it  is  not 
proved,  nor  is  it  stated  in  the  warrant,  that  a  tender  of 
magistrate  of  the  money  lent  by  the  pawnee  was  made  in  the  presence 
lent™^"*^^        of  the  justice.     Until  such   tender  be   made,  the  justice 

has  no  power  to  direct  the  goods  pawned  to  be  delivered 

up  to  the  pawner;  and  this  step  appearing  to  have  been 

omitted,  the  subsequent  proceedings  were  bad. 

Third  objec-  The  warrant  is  also  illegal,  inasmuch  as  there  was  no  con- 

tion— No  con.  yi^iion  upon  which  it  could  be  based.     After  the  order  to 

pay  the  S/.  9^.  had  been  made  and  disobeyed,  the  justice 
should  have  summoned  the  party  before  him,  that  he  might 
have  had  an  opportunity  of  explaining  why  he  had  refused 
to  do  as  he  was  commanded,  and  then  upon  his  non-appear- 
ance or  failing  to  give  a  satisfactory  reason  for  his  non-com* 
pliance  with  the  order,  the  justice  might  have  convicted  him 
of  the  disobedience,  and  committed  him  to  prison.  It  cannot 
be  said  that  the  order  itself  was  a  sufficient  conviction,  because 
in  the  warrant  it  is  expressly  stated  as  the  ground  of  commit- 
tal, that  Cording  had  unlawfully  refused  to  pay  the  money  in 
pursuance  of  the  order.     It  was  for  this  disobedience  and 


▼iction. 


after  deducting  out  of  the  principal 
and  proBt  as  aforesaid,  for  the 
goods,  &c.  pawned,  such  reason- 
able satisfaction  in  respect  to  such 
damage,  as  such  justice,  &c.  shall 
order  or  award,  and  upon  so  doing 
the  justice,  &c.  shall  proceed  as  if 
the  pawner,  his  executors,  &c.  had 
paid  or  tendered  the  whole  money 
due  for  the  principal  and  proBt 
aforesaid ;  and  if  the  satisfaction 
to  be  allowed  and  awarded  to  the 
owner  of  such  goods,  &c.  shall  be 
equal  to  or  exceed  the  principal 


and  profit  aforesaid,  then  and  in 
such  case  the  person  to  whom  the 
same  were  so  pledged  or  pawned, 
his  executors,  &c.  shall  deliver  the 
goods,  &c.  so  pledged,  to  the  owner 
thereof,  without  being  paid  any 
thing  for  principal  or  profit  in  re- 
spect thereof,  and  shall  also  pay 
such  excess  (if  any)  to  the  person 
entitled  thereto,  under  the  penalty 
often  pounds,  to  be  recovered  and 
applied  in  manner  hereinafter  men- 
tioned (i.  e.  by  conviction  and  dis- 
tress; sett.  26,  27). 
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contempt  that  he  was  committed,  and  yet  it  does  not 

appear  in   the  warrant  that   the    magistrate  was  lawfully     ThelciMo 

apprized  of  the  contempt.     There  is  nothing  to  shew  that  v. 

he  was  informed  of  it  upon  the  oath  of  the  other  party, 

much  less  that  Cording  himself  was  examined  touching  his 

disobedience.     He  ought  to  have  been  lawfully  convicted. 

The  King  v.  Rhodes  (a);  and  the  conviction  should  have  been 

set  out  in  the  warrant. 

Nor  is  the  present  proceeding  warranted  by  the  24th  Fourth  objec- 
section ;  and  that  for  several  reasons.     The  goods  were  not  without  de- 
•*  lost"  by  or  through  *'  the  default,  neglect,  or  wilful  tnisbe-  ^*">'  of 
haviour**  of  the  person  to  whom  they  were  pledged.    These 
words  must  be  read  in  conjunction  with  the  word  ''lost"  as 
well  as  with  the  words  immediately  preceding  them ;  other- 
wise this  absurdity  would  follow,  that  if  an  article  were  par- 
tially  damaged  by  fire,  the  pawnee  of  the  goods  would  not 
be  entitled  to  compensation  ;  if  they  were  wholly  destroyed, 
the  value  of  the  articles  lost  would  be  awarded  to  him. 
This  is  also  the  proper  grammatical  construction. 

Admitting  that  this  section  applies  to  goods  lost,  even  lost  Fidh  objec- 
without  the  default,  neglect,  and  wilful  misbehaviour  of  the  gainst  24th' 
pawnee,  the  magistrate  in  such  cases  is  only  authorized  to  section,  not 

.         .  ^    •       .   .  .       ,     punishable  by 

award  compensation  m  respect  of  the  mjury  sustamed;  imprisonment 
and  the  committal  cannot  be  supported  unless  recurrence  ^^^^^  ^^^^' 
be  had  to  the  14th  section.  The  24th  section  imposes  a 
penalty  of  10^  in  case  of  refusal  to  comply  with  the 
order  for  compensation.  That  section,  however,  applies 
only  to  cases  of  embezzlement,  loss,  or  damage,  and 
gives  the  magistrate  no  power  to  commit.  The  two 
sections  cannot  be  taken  conjointly,  i.  e.  the  magistrate 
cannot  derive  from  the  14th  section  a  power  to  com- 
mit for  offences  described  in  the  24th  section.  The 
former  section,  it  has  been  shewn,  relates  only  to  a  with- 
holding of  pledges  which  are  in  esse,  and  which  it  is  in  the 
power  of  the  pawnee  to  restore;   and  to  this  offience  a 

(a)  4T.  R.  221. 


tences 
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1833.         puniBbment  is  affixed.     The  latter  section  is  applicable  to 

Jl^p"^^*^      cases  of  loss,  damage  or  embezzlement,  through  negligence, 

9.  &c.  of  the  pawnee,  and  imposes  an  appropriate  penalty. 

RDiNo.      j^  ^^^1^  section  a  specific  punishment  is  mentioned.     It 

would  therefore  appear  quite  unreasonable  to  punish  under 

the  14th  for  that  which,  if  within  the  act  at  all,  ranges  itself 

under  the  24th  section. 

Campbell,  in  support  of  the  warrant.  The  question  is, 
whether  or  not  a  pawnbroker  is  liable  to  make  compensation 
to  the  owner  in  cases  where  goods  pawned  to  him  have 
been  destroyed  by  fire.  A  pawnbroker  is  like  a  common 
carrier,  an  insurer  of  goods  entrusted  to  his  care :  he  re- 
ceives a  high  rate  of  interest  upon  the  money  which  he 
advances ;  and  it  would  be  therefore  equitable  that  in  case 
of  fire  or  other  accident,  the  loss  should  fall  upon  him ; 
and,  moreover,  it  was  in  his  power  to  have  secured  himself 
by  a  policy  of  assurance.  It  seems  to  have  been  the  inten- 
tion of  the  legislature,  in  passing  this  act,  that  pawnbrokers 
should  be  subject  to  these  liabilities.  The  act  is  very 
obscure ;  but  it  appears  that  it  will  be  more  consistent 
with  the  meaning  of  it  to  disjoin  the  words  ^*  lost"  and 
'*  through  default,"  &c. 

Construing  the  14th  and  24th  sections  together,  the  ma- 
gistrate had  a  power  of  committing.  If  the  article  be  in 
existence^  the  order  should  be  in  the  alternative,  t.  e* 
either  to  redeliver  or  to  give  compensation;  but  if  the 
article  be  destroyed,  it  should  be  single,  t.  e.  to  give  com- 
pensation only.  It  has  been  said  that  after  this  order  is 
made,  the  pawnbroker  should  be  summoned,  should  ap- 
pear, and  should  be  convicted  of  disobedience  to  the  order, 
before  the  magistrate  would  be  warranted  in  committing 
him.  It  might  as  well  be  said  that  in  civil  cases  before 
a  ca*  sa.  issued  against  a  defendant,  a  sci.  fa.  should  be 
served.  As  to  the  case  of  The  King  v.  Rhodes,  that  was 
a  case  on  the  vagrant  act,  and  merely  determined  that 
there  should  be  trial  before  punishment. 


COEDIJIC. 
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DsNMAN^  C.  J. — No  subject  of  the  king  U  to  be  re- 
strained of  bis  liberty  witbout  a  good  legal  warrant  being  t^Tkiiig 
sbewn  for  bis  imprisonment.  I  am  of  opinion  tbat  no  ^  v. 
such  warrant  is  in  this  case  shewn.  A  great  variety  of 
objections  have  been  taken  to  this  proceeding,  and  I  am 
almost  disposed  to  think  that  every  one  of  those  objections 
is  good.  It  is,  however,  enough  for  me  upon  this  occasion 
to  select  one  objection  (a)  which  is  plainly  good,  and  which 
therefore  makes  this  warrant  illegal.  In  my  judgment 
there  is  no  power  of  commitment  whatever  under  the 
£4th  section  of  the  act,  even  supposing  destruction  by  fire 
to  be  such  a  loss  as  is  contemplated  by  that  clause  :  for  I 
think  it  requires  proof  the  most  clear,  precise,  and  decisive, 
to  convince  one  that  the  power  given  by  the  14th  section 
to  the  magistrate,  to  commit  where  the  goods  are  contuma- 
ciously detained  against  the  order  of  the  magistrates,  was 
intended  to  be  applied  to  any  case  where  the  goods  have 
been  either  lost  without  the  default,  neglect  or  wilful  mis* 
behaviour  of  the  pawnbroker,  or  where  in  point  of  fact 
restitution  cannot  be  made.  It  seems  to  me  tbat  the 
object  of  the  two  clauses  is  extremely  different.  The 
Court  cannot  imply  the  right  of  restraining  the  liberty  of 
the  subject.  To  carry  words,  importing  the  power  of 
committal,  from  the  one  clause  to  the  other,  language  the 
most  clear  and  explicit  should  be  shewn.  I  doubt  whether 
the  magistrate  has  drawn  the  right  conclusion  of  facts 
when  he  says — *'  upon  due  consideration  it  appears  to  me 
that  the  gun  was  lost."  The  magistrate  knows  nothing  of 
the  history  of  the  goods  except  what  the  pawnbroker 
states ;  and  his  statement  is,  that  the  gun  was  destroyed  by 
fire  on  his  premises.  It  is,  however,  unnecessary  to  con- 
sider or  discuss  that  question ;  because,  supposing  the  gun 
was  lost  through  the  default,  neglect  or  wilful  misbehaviour 
of  the  pawnbroker,  the  section  of  the  act,  which  gives  the 
remedy  to  the  party  damnified  in  that  case,  fines  the  pawn- 
broker in  the  penalty  of  10/.,  and  does  not  contain  any 

(a)  Tbe  fifth,  antCy  4t. 
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power  of  committing  him  to  prison.     This  warrant  cannot 
therefore  be  supported. 

Parkr^  J. — 1  am  entirely  of  the  same  opinion.  It  is 
not  necessary  to  enter  into  the  consideration  of  any  of  the 
objections  urged  against  this  warrant,  except  the  one  which 
has  been  adverted  to  by  my  Lord,  and  which  is  the  sub- 
stantial objection.  We  cannot  see  clearly  that  any  power 
is  given  to  magistrates  to  commit  in  cases  of  the  non- 
payment of  the  sum  of  money  awarded.  The  magistrate, 
by  the  24th  section,  is  directed  to  allow  and  award  in  case 
(amongst  other  things)  of  embezzlement  and  loss;  but 
there  is  in  that  section  no  power  to  commit.  I  do  not 
think  we  are  at  liberty  to  say  that  the  legislature  meant  to 
import  unto  the  24th  section  the  power  of  commitment 
give  by  the  14th  section ;  for  that  power  is  evidently  only 
intended  to  be  given  in  cases  in  which  the  pawnbroker  has 
the  power  of  delivering  up  the  goods  and  wilfully  refuses 
to  do  so.  It  is  reasonable  to  say  that  if  he  is  guilty  of  the 
misconduct  of  not  delivering  up  the  goods  when  he  has 
them  in  his  power,  or  refuses  in  such  a  case  to  make  com- 
pensation, that  he  should  immediately  be  committed,  and 
that  perhaps  without  a  conviction.  It  is  a  very  different 
thing  to  say  when  the  goods  have  been  lost,  that  he  shall 
be  committed  immediately  on  the  nonpayment  of  the  sum 
liwarded,  without  any  power  of  appeal.  It  seems  to  me, 
therefore,  that  we  are  not  warranted  in  saying,  from  any- 
thing to  be  found  in  this  act  of  parliament,  that  the  legisla- 
ture ever  meant  to  give  the  magistrates  the  power  of  com- 
mitment in  such  a  case  as  this.  In  conclusion,  I  wish  to 
be  understood  as  dissenting  from  the  doctrine,  I  will  not  say 
laid  down,  but  suggested  (a),  that  pawnbrokers  should  be 
made  responsible  for  losses  by  fire  which  have  happened 
without  their  default  or  negligence. 

Taunton,  J. — I  am  of  the  same  opinion  with  my  Lord 

(a)  Ante,  43. 
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and  my  brother  Parke,  as  to  the  objection  to  this  warrant 
upon  which  they  have  delivered  their  opinions.  I  hold 
that  the  power  of  imprisonment,  given  by  this  14th  section, 
cannot  by  implication  be  transferred  to  the  £4th  section. 
That  objection  of  itself  is  sufficient  to  dispose  of  this 
warrant.  It  is  not  necessary  to  declare  any  judicial  or 
positive  opinion  upon  any  other  of  the  objections  which 
have  been  taken.  I  have,  however,  a  very  strong  opinion 
that  the  words  in  the  24th  section,  *'  by  or  through  the 
default,  neglect  or  wilful  misbehaviour  of  the  person  or 
persons/*  refer  to  the  word  "  lost ;"  in  other  words,  that 
no  loss  is  within  the  24th  section  unless  it  be  a  loss  occa- 
sioned by  or  through  the  default,  negligence  or  wilful  mis- 
behaviour of  the  pawnbroker :  that  a  loss  by  fire  therefore, 
not  occasioned  by  any  default,  neglect  or  wilful  misbe<^ 
haviour  of  the  pawnbroker,  would  not  be  a  loss  within  the 
meaning  of  this  statute.  It  is  laid  down  by  Lord  Holt,  in 
Coggs  V.  Bernard  (a),  that  a  pawnbroker  is  not  answerable 
in  case  he  be  robbed  of  the  goods  pledged.     If  he  be  not 
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(a)  2  Ld.  Rajm.  917;  and  see 
Jones  on  Bailments,  74 — 85,  where 
this  point  is  examined.  See  also 
Sir  J.  Radclif  v.  Davii,  Yelver- 
ton,  178, 9;  Kymer  v.  Suwercroppf 
iCampb.  109;  Fothonier  v.  Daay 
tony  Holt,  N.  P.  C.  383 ;  Lawton  v. 
Newland,  8  Stark.  N.  P.  C.  73. 
JadgDKDt  Where  a  defendant,  in  an  action 
n  action  of  of  debt  for  money  lent,  pleaded 

red  ttf^:antf  ^*'  *1*®  ^^  deposited  jewels  with 
pledge  not  tlie  plaintiff  as  a  security  for  the 
repayment  of  the  loan,  which  jew- 
els the  plaintiff  had  not  returned, 
the  Court  refused  to  give  judgment 
for  the  plaintiff  in  the  action,  say- 
ing that  they  had  no  power  to 
award  restitution  of  the  deposit : 
MS.  Year  Book,  £dw.  I.  in  Lin- 
coln's Inn  Library.  And  see  School 
T.  Salt^  1  Schoales  &  Lef.  177. 


The  rule  of  the  civil  law  may  Liability  of 
be  collected   from  the  following  pawnee  by  ciyiI 
extracts :  '■^* 

«  Si  creditor,  sine  vUio  tuo,  ar-  DUtinction  be- 
gentum  pignori  datum  perdiderUf  tween  negli- 

restituere  id  non  cogitur.     Sed  si  F°**  ?"**  ^^ 

,  111-  ,  by  acadent  dis- 

culpa  reus  deprehenditur,  vel  non  tinctly  proved. 

probat  manifestis  rationibus  se 
perdiditie,  quanti  debitoris  inte« 
rest  conderonari  debet.''——  Ck>d. 
lib.  4,  tit.  34,  lex  5. 

"Creditor  pignora  quae  hujus-  Action  of  debt 
modi  casu  interkrint,  prsstare  non  not  impaired  by 

compellitur;  nee  a  petitione  debiti  '°"  o^P'^i8«» 
'^  .  . .     "^  unless  so  stipu- 

summovetur,nisi  inter contrahentes  Uted. 

placuerit  lU  cotnmissio  pignorum  li- 

beret  debitortm.^ — Eod,  tit,  lex  6. 

**  Pignus  in  bonis  debitoris  per*  Loss  of  pledge 

manere,  ideoque  ipti  perire,  in  du-  borne  by  debtor, 

bium  non  venit."— £«/.  tit.  lex  9. 
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liable  in  case  of  robbery,  he  would  not  be  liable  in  case  of 
accidental  fire.  I  think  the  doctrine  laid  down  by  Lord 
Hoit  furnishes  a  key  to  the  construction  of  this  statute ; 
for  I  apprehend  that  it  was  not  the  intention  of  the  legis* 
lature  to  extend  the  liability  of  the  pawnbroker  to  cases  in 
which  he  would  not  have  been  liable  at  common  law»  and 
to  give  a  summary  remedy  under  circumstances  under 
which  even  an  action  could  not  have  been  supported.  I 
do  not  wish  to  be  bound  by  this  opinion ;  but  at  present  I 
dunk  that  a  loss  occasioned  by  accidental  fire  is  not  a  loss 
wi&in  the  meaning  of  this  statute. 


Distinction 
between  14th 
and  24th  sec- 
tions. 


Patteson,  J 4 — I  am  of  opinion  that  the  warrant  is  bad 
on  the  ground  stated  by  my  Lord  and  the  rest  of  the 
Court.  I  feci  satisfied  that  the  24th  section  of  die  act 
does  not  authorize  a  magistrate  to  commit  the  parties  in 
case  of  a  loss.  Such  being  ray  opinion,  the  other  points 
are  immaterial.  We  cannot  incorporate  the  power  of  com- 
mittal given  by  the  14th  clause  with  the  24th  section.  It 
is  clear  to  me,  from  the  words  of  the  14th  and  24th  sections, 
that  the  legislature  has  made  a  distinction  between  the 
cases  where  the  goods  are  capable  of  being  delivered  up, 
and  where  they  are  not  in  existence.  The  order  under 
the  14th  section  must  be  in  the  alternative,  that  is,  to  de- 
Kver  up  or  make  satisfaction.  It  seems  to  me,  therefore, 
that  the  power  of  commitment  in  that  section  relates  only 
to  the  case  of  a  wilful  refusal  to  deliver  up  goods  which 
the  pawnbroker  has  the  power  of  delivering  up. 


The  defendant  discharged  out  of  custody. 
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The  King  r.  The   InhabitaDts  of  Rickinghall-Supe- 

RIOR.  1833. 

Thomas  churchyard,  his  wife,  and  eight  chn-  A  shop  held 
dren»  were  removed  from  the  parish  of  RicluDghall-Supe*  4n"a^oin^rMr 
rior,  in  the  county  of  Suffolk,  to  the  parish  of  Wortham,  in  house,  with 
the  same  county.    Upon  appeal  the  Court  of  Quarter  Sea-  an  internal 

•ions  quashed  the  order,  subject  to  the  opinion  of  thb  con)°;un>ca- 

,  tion,  IS  not  to 

Court  upon  the  following  case  :  be  considerod 

The  respondents  proved  z  prima  facie  settlement  in  the  ^^w*''"^ 
appellant  parish^  upon  which  the  appellants  proved  that  at  building. 
Lady  Day,  1828,  the  pauper,  who  was  a  cordwainer,  hired  ^  spedaf  case) 
a  dwelling-house  in  the  respondent  parish,  at  the  yearly  facts  are  stated 

which  warrant 

tent  of  9/.  9S-,  from  the  ensuing  Michaelmas,  but  he  im-  the  iudgment 
mediaUly  entered  into  the  occupation,  and  at  the  Michael^  ?^.^^^  ^"^ 
■M»  paid  half  a  year's  rent.     He  continued  to  occupy  the  that  court  has 

Hmwn  An 

dwelliof^ouse  under  such  hiring  from  Michaelmas,  1888,  in^j^ence 
to  Michaelmas,  1829,  and  paid  reot  for  the  same  at  Mi*  which  is  not 
chaeiDias,  1828:   he  likewise  hired  of  the  same  landlord,  Ih^^temen't, 

and  occupied  from  the  same  Michaelmas,  1828,  to  Mi«  the  order  will 

be  connrmed 
chaelraas,  1829^  at  the  rent  of  1/.  6s*,  a  room  which  he  used  without  send- 
as  a  shop;  the  room  being  part  of  another  dwelling-house  {°^l^^^ 
in  the  same  parish,  and  distant  about  four  yards  from  the  stated. 
house  in  which  the  pauper  lived,  and   he  duly  paid  rent 
for  the  same.     This  room  had  an  internal  communication 
with  such  dwelling-house  by  a  door,  which  door  was  locked 
on  the  pauper's  going  into  occupation.     It  had  also  an  ex- 
ternal communication  with  the  street  by  a  door,  by  which 
the  pauper  entered  it. 

The  sessions  have  found  the  room  to  be  a  separate  and 
distinct  building. 

The  question  for  the  consideration  of  the  Court  is, 
whether  since  the  passing  of  the  6  Geo.  4,  cap.  57,  a  settle- 
ment can  be  gained  by  renting  a  dwelling-house  at  the  rent 
of  nine  guineas,  and  a  separate  and  distinct  building  in  the 
same  parish  at  the  rent  of  1/.  5s. 
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cited  The  King  v.  Macclesfield  (a),  The  King  v.  North  Col^ 
V,  lingham(b),  and  The  King  v.  Stowe{c). 
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Barnewall  and  Palmer,  in  support  of  the  order  of  ses* 
sions.  It  is  not  necessary  to  decide  the  question  which  has 
been  reserved.  The  Court  of  Quarter  Sessions  has  indeed 
found  that  the  room  is  a  distinct  building,  but  they  have 
also  stated  the  facts  from  which  they  inferred  that  it  was  a 
separate  and  distinct  building.  The  premises  stated  do 
not  warrant  the  conclusion.  The  object  and  intent  of  the 
legislature  in  passing  the  act  of  6  Geo,  4,  was  to  prevent 
all  question  with  respect  to  rooms  in  a  dwelling-house. 

The  Court  here  interposed  and  said — It  is  very  clear 
that  the  finding  is  not  warranted  by  the  premises^  as  stated 
in  this  special  case.  We  cannot  send  this  case  back  to  the 
sessions  to  be  re-stated.  If  the  case  were  sent  back,  and 
the  facts  only  were  stated,  we  should  not  find  this  to  be  a 
separate  building ;  and  if  the  finding  were  the  same,  namely, 
that  the  room  is  a  distinct  and  separate  building,  and  the 
facts  from  which  that  conclusion  is  drawn  were  not  stated, 
injustice  would  be  worked. 

Order  of  Sessions  confirmed. 


(fl)  2  Barn.  &  Adol.  870.  (c)  4  B.  &  C.  87  ;    S.  C.  per 

{b)  1  B.  &  C.  578 ;  2  D.  &  R.      nomen  Rex  v.  Sturton^yStow,  6 
743.  D.  &R.  110. 
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The  King  v.  The  Inhabitants  of  Mattersey.  iQS9. 

IjY  an  order  of  two  justices  of  the  county  of  Northamp-  The  owner  and 
ton,  William  Green  Otter  and  John  Green  Otter  were  re-  occupier  of 

ratable  pro* 
moved  from  the  parish  of  Kettering,  in  the   county  of  p^rty  in  A^ 

Northampton,  to  the  parish  of  Mattersey,  in  the  same  **i^y*i^"^f^h# 
county.     Upon  appeal  the  Court  of  Quarter  Sessions  con-  parish  officers, 
firmed  the  order  as  to  both  the  paupers,  subject,  as  to  nant^woman' 
William  Green  Otter,  to  the  following  case  :  from  A.  to  B^ 

The  mother  of  the  two  paupers,  Elizabeth  Otter,  lived  of  prevent^ 
with  one  William  Green,  in  the  parish  of  Mattersey,  for  ^^^^  *^*^**". 
eight  years ;  in  the  course  of  which  time  she  was  delivered  from  becoming 
of  the  two  paupers,  both  illegitimate,  of  whom  William  J'^^xh^chnd 
Green  was   the  putative   father.     The  pauper,   William  born  in  B.,  and 
Green  Otter,  was  born  at  the  Lodge-on-the-Wolds,   an  chmeaSein 

extra-parochial  place,    not   being   a  vill    maintaining   its  ^'>  *>  ^^^  ^* 
mi  1  /.   1  ■         .      movable  from 

own  poor.     1  be  mother  of  the  paupers  was  sent  there  by  c.  to  A. 

William  Green,  when  she  was  far  advanced  in  her  pree-   ,.?  ">*^^*  "^ 

^  ,  ^    ^    difference  that 

nancy,  in  order  to  prevent  William  Green  Otter  from  being  B.  is  extra- 

bom  in  the  appellant  parish,  in  which  William  Green  was  ^^^Me  i\\2it 
the  proprietor  and  the  occupier  of  a  considerable  quantity  ifshehadbeen 
of  land.     William  Green  had  never,  to  the  knowledge  of  the  parish  offi- 

Elizabeth  Otter,  spoken  to  the  parish  officers  on  the  sub-  ccrs  of  il.,  the 

•       1  1      ¥     1  1      i«r  V  •        n««     «     *   child  bom  m 

ject  of  removing  her  to  the  L<odge-on-the-Woids.   Elizabeth  B.  would  not 

Otter  returned  to  the  house  and  service  of  William  Green  ^*»®  ^^?  l^ 

gaily  settled  m 

as  soon  as  she  was  sufficiently  recovered  to  do  so,  namely.  A,,  unless  the 
in  six  weeks  after  her  confinement ;  the  expenses  of  which,  "e*ment*had 
and  also  of  her  maintenance  during  her  stay  at  the  Lodge-  been  in  A.  at 

on-the-WoIds,  were  paid  by  William  Green.  fraudulent  re- 

moval to  B. 

Miller,  in  support  of  the  order  of  sessions.  If  the  place  to 
which  the  pauper's  mother  was  sent  had  been  infra-parochial 
instead  of  being  extra-parochial,  the  fraud  in  her  removal  was 
such  as  would  have  fixed  the  pauper's  settlement  in  the  place 
where  the  master  resided.  If  this  be  so,  the  circumstance 
of  the  place  being  extra- parochial  can  make  no  difference. 

It  is  admitted  that  the  settlement  of  an  illegitimate  child  First  point- 
is  generally  iu  the  place  of  its  birth ;  but  if  the  mother  be 
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fraudulently  or  collusively  removed  to  another  parish,  the 
child  will  not  have  a  settlement  where  it  is  born.  [Dt/tman, 
C.J.  That  is  the  case  where  the  fraud  or  collusion  is  prac- 
tised by  the  parish  officers.  Flere,  it  does  not  appear  that 
the  overseers  were  at  all  cognizant  of  the  fraudulent  remo- 
val.] The  King  v.  St.  Nicholas,  Leicester  (a),  is  supposed  to 
be  an  authority  for  the  position  that  the  fraud  must  be  prac- 
tised by  the  parish  officers,  in  order  to  vitiate  the  settlement ; 
but  that  case  was  determined  on  the  decision  in  f^illa  de 
Tewkesbury  v.  Villam  de  Twynitig  (6),  which  is  not  an  autho- 
rity for  that  point.  It  does  not  appear  that  the  parties  re- 
moving the  pauper  in  that  case  were  parish  officers.  [^Faun- 
ton,  J.  From  1  Nolan,  324,  it  appears  that  the  persons  who 
removed  the  woman  were  the  parish  officers.]  The  report 
in  Bulstrode  has  not  a  single  word  relating  to  parish  officers. 
Masters  v.  Child  {c),  may  be  relied  upon  on  the  other  side^ 
but  there  stress  was  laid  on  the  circumstance  of  the  woman's 
coming  accidentally  into  the  parish.  If  it  be  held  that  a 
parishioner,  with  a  view  to  relieve  himself  from  the  pay- 
ment of  the  rates,  may  remove  a  woman  likely  to  become 
chargeable,  a  wide  door  for  fraud  will  be  opened.  Sup- 
pose a  parish  divided  amongst  a  small  number  of  occu- 
piers; they  have  only  to  take  care  that  the  woman  be  removed 
by  one  who  is  not  a  parish  officer,  and  they  will  then  frau- 
dulently, and  yet  with  impunity,  relieve  themselves  from  a 
burthen  which  ought  properly  to  fall  upon  them. 

Then  supposing  the  fraud  to  be  sufficient  to  fix  the  set- 
tlement in  Mattersey,  if  the  place  to  which  the  mother  was 
removed  had  been  infra-parochial,  the  circumstance  of  its 
being  extra-parochial  can  make  no  difference.  The  place 
of  birth  being  extra-parochial,  there  can  be  no  removal  to 
the  place  of  birth  from  any  parish  in  which  the  pauper  may 
happen  to  become  chargeable.  That  parish  is  therefore 
defrauded  to  precisely  the  same  extent  as  if  the  removal 
during  pregnancy  had  been  made  to  their  parish  instead  of 
being  made  to  a  place  to  which  they  cannot  remove. 


(a)  3  B.  &  C.  889«;  4  Dawl.  & 
R.4a3. 


(b)  1  BuJsL  349. 

(c)  3  Salk.  66. 
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Waddington  and  Krinwles  contrd  were  stopped  by  the 

Court.  ^.    „ 

The  Kino 

v. 
Denman,C.J.— This  order  must  be  quashed.  The  gene-    Matterset. 

ral  rule  is^  that  an  illegitimate  child  must  be  supported  by  tied  where 
the  parish  where  it  is  born.  That  rule  must  take  effect  ^'^* 
here.  Nothing  is  stated  in  this  case  to  shew  that  the 
parish  officers  were  parties  to  the  fraud ;  and  no  case  has 
been  decided  in  which  the  fraud  of  a  private  individual  has 
been  holden  to  have  the  effect  of  preventing  the  settlement 
of  an  illegitimate  child  in  the  place  of  its  bij  tb.  We  could 
not,  in  my  opinion,  originate  a  more  fertile  source  of  litiga- 
tion than  that  which  we  should  be  opening  by  a  decision 
that  it  is  the  same  thing  whether  the  fraud  be  committed 
by  a  parish  officer  or  by  a  parishioner.  The  exceptions  tQ 
the  general  rule  have  already  been  carried  far  enough. 

Parke^  J.  concurred. 

Taunton>  J. — The  case  in  Salkeld  was  decided  on  the 
ground  that  the  woman  had  been  fraudulently  removed  by 
the  parish  officers  from  the  place  of  her  settlement.  Here  it 
does  not  appear  that  the  mother  was  settled  in  the  parish 
from  which  she  was  removed.  It  is  true  that  she  had  lived 
with  her  master  within  the  parish  for  eight  years,  but  it  by 
no  means  follows  that  she  had  gained  a  settlement  there. 
Independently  of  this  consideration  I  should  however  hold 
that  the  order  of  sessions  ought  to  be  quashed.  The  general 
rule  iS|  that  an  illegitimate  child  is  settled  in  the  place  of 
its  birth ;  and  the  present  case  does  not  fall  within  any  of 
th^  exceptions. 


Patteson,  J.  concurred. 


Order  of  Sessions  quashed. 
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Godson  v.  Sanctuary. 

v^N'^^       1  HIS  was  an  action  on  the  case  against  the  defendant^  as 

Under  a>/fl.   ghgrifF  of  Sussex,  for  a  false  return  of  nulla  bona  to  a  writ 
uponajudg- 

nient  founded    of  fi.  fa.  issued  at  the  suit  of  the  plaintiff,  against  Alexander 

the  sheriff         Westminster,  after  Trinity  term,  1832,  before  Lord  Ten- 

seized  &t  ele* 

ven  o'clock  on  terden,  C.  J.,  a  verdict  was  found  for  the  plaintiff,  damages 

Uie  18th  of  J7Q/  J05.,  subject  to  the  opinion  of  this  Court  upon  the 

commission  of  following  case : — 

fwuSr^ainst  On  12th  August,  1830,  a  judgment  was  signed  on  a 

the  debtor  at  ^varrant  of  attorney,  dated  the  4th  of  the  same  month,  by 

the  13th  of  the  plaintiff,  against  Alexander  Weller ;  and  on  the  same 

October,  in       j^y  a  writ  of  fieri  facias  was  issued  thereupon,  directed 

the  same  year.       "^  ^  •      •/*.     r  o  • 

The  sale  took    to  the  defendant  as  sheriff  of  Sussex,  indorsed   to  levy 

^iiTntr^he    ^'^^'*  ^^^•'  **^s>^^8  ^^''^   ^^^^^  ^^"^  w^s  delivered  to  the 
issuing  of  the    defendant  to  be  executed. 

commission.  rr^,        l     '/r  •         j  *i-  j.    •  r      t  •  i 

It  was  held         ^  "^  sherin  issued  the  warrant,  in  pursuance  of  which 

1st,  That  the     liig  officer,  shortly  before  eleven  in  the  forenoon  of  the  13th 

seizure  was  a       ^  .  ,    ,  .  ^  „r  „  ,         , 

<<  levying"         of  August,  entered  the  premises  of  Weller,  and  took  pos* 

within  6  Geo.   ggggion  of  his  goods.    Here  Weller  remained  ten  or  twelve 
4,  c.  16,  S.81.  ° 

9dly,  That        days,  holding  such  possession,  when  he  sold  enough  to 

months  had'*^  '^^^^  ^^^  above  sum  of  170/.  lOs.,  with  the  poundage  and 

elapsed  be-       expenses,  and  received  the  amount. 

zureandthe         O"  ^^^  ^^^^  October,  1830,  between  twelve  and  one 

issuing  of  the    o'clock,  a  commission   issued  against  Alexander  Weller^ 

commission.  ,         i  •  , 

3dly,  That  the  under  which  he  was  duly  found  and  declared  a  bankrupt, 

norwi^WnThe   "P^"  ^"  ^^'  ^^  bankruptcy  committed  in  June,  1830;  and 
108th  section,  the  assignees  having  indemnified  the  sheriff,  the  money  was 

paid  over  to  them,  and  a  returu  of  nulla  bona  was  filed. 

First  point.  Hutchinson,  for  the  plaintiff.      At  the  trial  two  points 

were  made  on  behalf  of  the  defendant.  1st,  Whether  the 
seizure  of  the  goods  by  the  sheriff  was  a  levying  of  an  exe- 
cution within  the  meaning  of  the  Slst  sec.  of  6  Geo,  4, 
c.  \6,  the  goods  having  been  seized  but  not  soldf   And 


MICHAELMAS  TERM^  III  WILL.  IV. 

secondly,  whether^  supposing  the  seizure  to  be  a  levying 
within  the  meaning  of  that  section,  two  months  had  in  this 
case  elapsed  between  the  seizure  and  the  issuing  of  the 
commission,  the  seizure  taking  place  on  the  13th  day  of   ^anctuart* 
August,  and  the  commission  issuing  on  the  13th  day  of  ^*"  * 

October  ? 

As  to  the  first  point — The  Slst  section  of  6  Geo.  4,  c.  16,  First  points 
enacts,  that  all  executions   and  attachments   against  the  eolnlura^lc 
goods  and  chattels  of  such  bankrupt,  bon&Jide  executed  or  ipg"  in  execu«> 
levied  more  than  two  calendar  months  before  the  issuing  of  q^q^  4  ^^  ^5 
such  commission,  shall  be  valid  notwithstanding  any  prior  ^-  ^1* 
act  of  bankruptcy.     The  words  of  the  section  are  in  sub- 
stance the  same  as  the  2d  section  of  49  Geo.  3,  c.  121. 
The   authorities   upon    the    latter    statute   will    therefore 
apply.     The  property  was  divested  out  of  the  bankrupt  by 
the  seizure ;   Clerk  v.  Withers  (a).     But  assuming  that  all 
property  is  not  divested  out  of  the  bankrupt  by  the  seizure, 
yet,  as  between  the  execution  creditor  and  the  sheriff,  the 
creditor  is  entitled  to  the  preference;  Stead  v.  Gascoigtie (Jb). 
The  sale  being  once  made,  no  subsequent  act  can  over- 
reach the  execution;  Cole  v.  Davies(c).     [Parke,  J.   Does  Third  point — 
not  this  case  come  under  the  108th  section,  being  a  judg-  Court)  Whe- 

ment  upon   a  warrant  of  attorney?]      The  judgment  is  ther I08th sec- 

tion  applies  to 
founded  upon  a  warrant  of  attorney,  but  we  do  not  seek  to  cases  within 

claim  under  the  bankruptcy  :  we  were  not  creditors  at  the  ^^^^' 

time  of  the  act  of  bankruptcy.    Wymer  v.  Kemble  (d)  is  an 

authority  to  shew,  that  where  the  seizure  is  made  and  the 

sale  effected  before  the  act  of  bankruptcy,  the  creditor 

suing  out  execution  does  come  within  the  108th  section. 

As  to  the  second  objection,  viz.  that  two  months  have  not  Second 

elapsed  between  the  seizure  and  the  act  of  bankruptcy,  all  Modeofcal* 

the  authorities  are  one  way,  and  establish  this  rule  or  prin-  culating  the 

two  monthsy 
ciple,  that  where  time  is  to  be  computed  from  an  act  done^  under 6  Geo. 4| 

the  day  on  which  such  act  is  done  is  to  be  included  in  the  ^'^^'  '•  ^^' 

(a)  2  LordRaym.l07S;  1  Salk.         (c)  ]  Lord  Raym.  734. 
322.  \d)  6  B.  &  C.  479. 

(6)  a  Taunt.  527. 
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computation ;  Rex  v.  Adder  ley  (a)^  Glamngton  v.  Itoic^ 
/iti5  (6),  Castle  v.  Burditt  (r).  The  Court  will  afso  take 
notice  of  a  fraction  of  day,  if  it  be  necessary,  Sadler  v. 
Leigh  (d),  Thomas  v.  Desanges  (c),  £x p/ir^^  Farquhar  (J). 
The  seizure  took  place  at  eleven  o'clock  on  the  13tb  of 
August;  two  months  must  have  expired  before  the  Idtb  of 
October. 


Tmt  Boiot,  W.  Clarksou  contr4.  After  the  case  of  Giles  v.  Grover  (g), 

which  underwent  so  much  discussion  in  the  House  of  Lords, 
it  cannot  be  contended  that  the  seizure  is  not  a  levying  within 
the  meaning  of  the  Bankrupt  Act. 

Second  point.  .  Secondly,  two  months  have  not  elapsed  between  the  sei- 
zure and  the  issuing  of  the  commission  of  bankrupt.  The 
seizure  took  place  on  the  KSth  of  August,  the  commission 
issued  on  the  13th  of  October.  There  cannot  be  two  thir- 
teenths in  one  month  ;  and  that  proposition  must  be  made 
out,  if  the  position  be  correct,  that  two  months  have  in  this 
case  elapsed  between  the  seizure  and  the  issuing  of  the  com- 
mission. In  Cuwie  v.  Harris{h),  Lord  Tenterden  says, **  Both 
days  cannot  be  reckoned  inclusively,  so  as  to  make  March 
the  14th  not  more  than  two  calendar  months  before  May  the 
1 4th"  (the  date  of  the  commission  in  that  case).  The  judg- 
ment of  the  Court  upon  the  first  question  considered  by  them 
in  Hardy  v.  Ryle  (i),  is  applicable.  That  was  an  action  for 
false  imprisonment.  The  plaintiff  had  been  discharged  out 
of  custody  on  the  14th  of  December,  and  the  action  was 
commenced  on  the  l4thof  June.  One  question  submitted 
tQ  the  Court  was,  whether  the  action  had  been  commenced 
within  six  calendar  months  ;  aud  the  Court  held  that  the 
SKTtion  was  brought  within  that  period,  and  excluded  from 
their  computation  the  14th  of  December;  and  Mr.  J.  Bay^ 
ley,  in  delivering  the  judgment  of  the  Court,  said,  that  the 


(a)  2  Dougl.  463. 

(6)  3  East,  40r. 

(c)  3  T.  R.  62S. 

id)  4  Campb.  195,  197. 

(e)  n  Bam.  &  Aid.  586. 


(/)  1  Mont.  &  Mac.  7. 
(g)  9  Bingh.  128. 
(A)  1  Mood.  &Malk.  141. 
(i)  4  Mann.  &  Kyi  995 ;    9^  B. 
&  C.  603. 
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case  sbould  receive  the  same  construction  as  if  the  goods 

bad  been  seized  under  a  magistrate's  warrant.  Godson 

Then  as  to  the  question,  which  was  thrown  out  by' the  v. 

Court  (6r),whether  this  is  a  case  within  the  purview  of  the  106th  rpi-  .  •  .  * 
section :  the  plaintiff  is  not  entitled  to  the  proceeds  of  the 
sale,  being  a  creditor,  having  security  within  the  meaning  of 
tbe  106lh  section  of  the  Bankrupt  Act.  The  case  of  TFy- 
mer  v.  Kembk  is  distinguishable  from  the  present,  inasmuch 
as  there  the  sale  was  completed  before  the  act  of  bankru{>tcy. 
Noiky  V.  Buck  (6)  is  expressly  in  point.  In  that  case  the 
seizure  was  made  before  the  commission  issued,  the  goods 
were  sold  subsequently,  and  it  was  held  that  the  assignees 
of  the  bankrupt  were  entitled  to  the  proceeds  of  the  sale. 
This  point  was  not  decided  in  either  Taylor  v.  Taylor  (c), 
or  m  re  Washbonm  (d). 

Hutchinson,  in  reply.     The  first  point,  that  the  seizure  First  point, 
is  not  to  be  considered  a  **  levying"  within  the  meaning  of 
the  81st  section,  is  abandoned. 

Upon  the  second  point  raised  at  the  trial,  nothing  has  Second  point. 
been  adduced  to  shake  the  authority  of  the  cases  cited,  as 
to  tbe  rule  determining  the  mode  of  computing  of  time; 
the  case  of  Ex  parte  Farquhar  is  decisive  on  this  point. 

With  respect  to  the  argument  raised  on  the  108th  section.  Third  point. 
tbe  plaintiff  was  not  a  creditor  at  tbe  time  the  execution 
isstied,  89  the  sale  was  before  the  issuing  of  the  com- 
iniasion.  After  tbe  sale,  and  before  the  return  of  the 
wrkf  the  sheriff  might  have  been  sued  by  the  plaintiff  (e). 
The  81st  and  106th  sections  must  be  construed  together, 
and  tbe  words  of  the  former  must  be  held  to  override  the 
latter.  The  case  is  plainly  within  the  81st  section;  and  the 
plaivciff  is  entitled,  unless  his  right  is  taken  away  by  ex- 
pvess  words  in  the  108th  section,  the  meaning  of  which 
section  most  be  aRowed  to  be  obscure. 

(o)  Ante,  53.  (cO  2  Mann.  &  Ryl.  374;   8  B. 

(6)  3  Mann.  &  Rjrl.  68;  8  B.  &  &  C.  444. 

C.  160.            ,       '  ^)  Vide  Perkinson  v.  Gilford, 

(c)  5  B.  &  C.  392 ;  8  Dowl.  &  Cro.  Car.  539.    See  also  8  Wms; 

Bjl.  139.  Saund.  3i3. 
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Denman,  C.J. — Two  questions  were  submitted  to  the 
Court  in  this  case :  First,  whether  the  seizure  of  the  goods 
hy  the  sheriff  was  a  "  levying"  within  the  meaning  of  the 
8 1st  section  of  the  Bankrupt  Act,  C  Geo.  4?  Secondly, 
whether  two  months  in  this  case  had  elapsed  between  the 
seizure  of  the  goods  by  the  sheriff  and  the  issuing  of  the 
commission  ?  The  first  point  has  been  abandoned^  in  my 
opinion  very  properly.  Then  as  to  the  second  point,  the 
language  of  the  81st  section  alone,  without  any  authority, 
would  lead  the  Court  to  inquire  the  time  of  the  day  when 
the  seizure  was  made.  The  authorities  are,  however,  all 
one  way,  and  there  is  no  doubt  that  two  months  in  this 
case  did  elapse  before  the  issuing  of  the  commission.  The 
case  of  Ex  parte  Farquhar  (a)  underwent  much  discussion, 
and  after  great  consideration  was  confirmed  by  the  Chan- 
cellor. The  circumstances  of  that  case  are  similar  to  this. 
It  has  been  contended,  that  by  the  108th  section  the 
plaintiff  was  deprived  of  the  proceeds  of  the  sale.  The 
words  of  the  108th  clause  arc  not,  in  my  opinion,  suf- 
ficiently explicit  to  divest  the  right  of  the  creditor.  The 
words  of  that  section  are  large  and  comprehensive ;  it  is 
therefore  the  more  necessary,  in  construing  them,  in  some 
measure  to  limit  their  operation. 


Corhpuiation 
of  time. 


Parke,  J. — I  am  of  opinion  that  the  plaintiff  in  this 
case  is  entitled  to  recover.  The  first  question  which  is 
raised  is,  whether  the  seizure  was  a  levying  more  than  two 
months  before  the  issuing  of  the  commission.  That  ques- 
tion has  been  decided  upou  the  21  Jac,  1,  c.  19,  and  the 
8tat.  of  5  Geo.  2.  The  same  construction  must  be  put 
upon  the  words  of  this  statute.  The  next  question  isi 
whether  more  than  two  calendar  months  had  elapsed 
between  the  seizure  of  the  goods  and  the  issuing  of  the 
commission.  The  day  on  which  the  levy  was  made  must 
be  reckoned.     In  this  case,  therefore,  more  than  two  ca« 


(a)  1  Mont.  &  Mac.  T;  atUt,  55. 
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lendar  months  had  elapsed  at  any  time  on  the   ISth  of 
October.     The  case  Ex  parte  Farquhar,  which  was  con-       ^ 
firmed  on  appeal  by  the  Lord  Chancellor,  is  an  authority  «, 

to  shew  that  this  is  the  right  mode  of  computing  the  time.  SAKcxuARr. 
One  way  of  trying  the  question  is  by  supposing  that  a  single 
day  instead  of  two  months  had  been  the  time  mentioned  ia 
the  statute.  Then  if  goods  had  been  seized  on  the  13th  of 
the  months  and  the  commission  had  issued  on  the  14th» 
the  seizure  would  have  been  made  more  than  one  day 
before  the  issuing  of  the  commission.  There  is  no  doubt 
that  the  Courts,  in  cases  of  this  description,  will  take  into 
computation  the  fraction  of  a  day.  I  am  therefore  of 
opinion  that,  under  either  view  of  the  case,  the  levy  took 
place  more  than  two  months  before  the  issuing  of  the  com- 
mission. Then  as  to  the  effect  of  the  108th  section,  it  81st  sectton 
appears  to  me  that  that  section  applies  only  to  judgments  |^^  ^oslb. 
upon  which  execution  has  been  sued  out  and  seizure  made 
within  two  calendar  months  before  the  issuing  of  the  com* 
mission*  The  legislature  evidently  intended  that  the  81st 
section  should  apply  to  all  executions. 

Taunton,  J. — I  am  of  the  same  opinion.     There  is  Coroputation 
abundance  of  authority  to  shew  that  the  law  acknowledges  ^  ^'""^^ 
a  fraction  of  a  day.     The  question  here  is,  whether  between 
eleven  o'clock  on  the  ISth  of  August  and  one  o^clock  on 
the  13th  of  October  more  than  two  months  had  elapsed. 
It  was  law  in  Lord  Co/re's  time,  that  if  a  man  was  born  on 
the  25tli  of  the  month  he  became  of  age  on  the  24th,  there- 
fore  on  the  25th  he  must  be  more  than  21.     Here  I  say  by 
analogy  that  more  than  two  months  had  elapsed  on  the  13th, 
without  considering  the  fraction  of  a  day.     A  question  has  8Ut  section 
been  raised  as  to  whether  thfe  81st  section  controls  the  fimitcd! 
108th.    The  language  of  the  8 1st  section  is  general ;  unless, 
therefore,  the  108th  section  applies  to  the  execution  in  this 
case,  the  seizure  is  protected  by  the  81st.     I  think  the 
108th  section  applies  only  to  such  executions  as  are  not 
witbm  the  protection  of  the  81st  section,  that  is,  such 


56 


1833. 


GOMOV 


-"  <Ja8Es  in  the  king's  bench, 

executions  as  have  been  levied  less  than  two  months  before 
the  issuing  of  th^  commission.  If  some  limitation  were 
not  placed  upon  the  words  of  the  108th  section,  there 
would  be  no  period  of  time  within  which  an  execution 
founded  upon  a  warrant  of  attorney  would  be  incapable  of 
being  disturbed. 


Execution 
levied. 


Fraclloo  of  i 
daj. 


Cases  within 
8 1st  section 
not  affected 
by  HNRi. 


Patteson,  J. — I  am  entirely  of  the  same  opinion.  There 
are  three  questions :  First,  whether  by  seizure  of  the  goods 
(he  execution  was  levied,  within  the  meaning  of  the  81st 
section?  The  second  question  is,  whether  more  than  two 
months  had  elapsed  between  the  seizure  and  the  issuing  of 
the  commission  ?  Thirdly,  whether  the  execution  in  this 
case  is  protected  by  the  Slst  section?  The  first  point  has 
be^n  properly  given  up  in  the  argument.  As  to  the  second 
point,  I  agree  with  my  Lord,  that  by  the  words  of  the  act 
the  precise  time  of  the  execution  must  be  ascertained ;  but 
the  authorities  which  have  been  cited  are  quite  decisive  in 
shewing  that  the  day  on  which  the  seizure  was  made  must 
be  taken  into  the  computation.  As  to  the  third  point,  it 
is  enough  to  say  that  the  108th  section  does  not  apply  to 
any  case  protected  by  the  8 1st  section.  This  act  is  very 
obfcure,  and  has  given  rise  to  much  more  litigation  than 
almost  any  other  act  of  parliament  that  ever  was  framed. 


Postea  to  the  Plaintiff. 


The  King  v.  Robert  Oakley  and  others. 

A  conviction    THE  defendant  had  been  convicted  by  George  Pearse, 

detainer  under  ^mund  Burke  Lewis,  and  James  Reed,  three  justices  of 

8  H.  6,  c.  9, 

must  shew  an  umhmfid  entry  a»  well  as  a  forcible  detainer. 

Whether  tlie  holding  oyer  by,  a  termor  after  the  expiration  of  his  term,  ia^ construe* 
tirelyy  an  unlawlileilcr}t)  qum^ 
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the  peace  for  the  county  of  Bedford,  of  a  forcible  detainer        1^32. 
of  a  dweHing'house  at  Leighton  Buzzard,  in  the  county  of      ^^n**^-^ 
Bedford.     The  foHowi?^  is  a  copy  of  the  conviction: —  ^ 

"  Bedfordshire  to  wit.     Be  it  remembered,  that  on  the  1 1th       Oakley. 
day  of  February,  in  the  second  year  8cc.,  at  the  parish  of  Convictiok. 
Leighton  Buzzard,   in    the   county  of  Bedford,   Edward 
Penfold,    Esquire,   complaineth    to    us,    George   Pearse, 
Esquire,  Edmund  Burke  Lewis,  clerk,   and  James  Reed, 
clerk,  justices  of  our  lord   the  king,   assigned  8cc.,   that  Information. 
Robert  Oaktey,  late  of  the  parish  of  Leighton  Buzzard, 
William  Toms,  late  of  &c.  labourer,  John  Robinson,  late  of 
8cc.  labourer,   George  Hart,  late  of  8cc.  shoemaker,  and 
WiUiam  Fox,  late  of  8lc.   hibourer,   into   and    upon  the 
mamion-house  of  him  the  said  Edward   Penfold,   called 
Heath  House,  and  divers  outhouses  to  the  same  mansion- 
bonae  belonging  and  appertaining,  situate  in  the  township 
of  Heath-and- Reach,  in  the  parish  of  L.  B.  aforesaid,  in 
the  county  of  B.  aforesaid,  and  also  into  and  upon  divers 
closes,  pieces  or  parcels  of  land,  to  wit,    fifty   acres   of 
inclosed  land,  and  sixty  acres  of  open  and  uninclosed  land 
of  kim  the  said  Edward  Penfold,   situate   at   Heath-and- 
Reach  aforesaid,  then  lately  did  enter,  whereof  the  said 
Edward  Penfold  was  tenant  by  copy  of  court-roll  for  the 
term  of  his  natural  life,  and  the  same  mansion-house,  &c., 
from  him  the  said  Edward  Penfold,  milaivfulli/,  with  strong 
band  and  armed  power,  do  hold  and  from  him  detain,  against 
Ae  fom^  of  the  statute  in  that  case  made  and  provided ; 
wbcpeupon  the  said  Ednoard  Penfold  then,  to  wit,  on  the  Prayer, 
said  eleventh  day  of  February,  at  the  parish  of  L.  B.  afore- 
said, prayeth  of  us,  ^o  aa  aforesaid  being  justices,  that  a 
due  remedy  be  provided   to  him  in  this  behalf,  according 
to  the  form  of  the  statute  aforesaid.     Which  complaint 
aBd  prayer  by  us  the  aforesaid  justices  being  heard;  We  Coming  of 
tike  afoiesaid  G.  P.,  JB.  B.  L.,  and  J.  R.,  justices  as  afore*  J***^^®** 
aaid^  to  tbe  aumsion^house,  outhouses  and  closes  of  land 

afcfeaaid,.  MrsottaNy  have-  come>  and  do  now  here  find  F^*^^.*?^  ?^ 
■^  •^.  .     .  forcible  dc^- 

ani  aoe  dM  aforesaid   IL  Oakleyy    W.  Toms,  J,  Reiitfh  tainen 
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son,  G.  Hart,  and   W.  Fox,  the  aforesaid  mausion-bouse. 

The  kTmg     outhouses  and  closes  of  land,  with  force  and  arms  unlaw- 

V.  fully  with  strong  hand  and  armed  power,  detaining,  against 

the  form  of  the  statute  in  such  case  made  and  provided, 

according  as  he  the  said  E.  Penfold  so  as  aforesaid  hath 

Judgment.        unto  us  complained.      Therefore  it  is  considered  by  us, 

the  aforesaid  justices,  that  the  aforesaid  12.  O.,  W,  3\, 
J.  R.,  G.  H.,  and  W.  F.,  of  the  detaining  aforesaid  by 
strong  hand,  by  our  own  proper  view,  now  here  as  aforesaid 
had,  are  convicted  and  every  of  them  is  convicted  according 

Fine.  to  the  form  of  the  statute  aforesaid.     Whereupon  we,  the 

justices  aforesaid,  upon  every  of  them  the  said  R.  O.,  W,  1\, 
J.  12.,  G.  If.,  and  W.  F.,  do  set  and  impose  severally 
a  fine  of  fifty  pounds  of  lawful  money  of  Great  Britain,  to 
be  paid  by  them  and  every  of  them  severally  to  our  said 
sovereign  lord  the  king  for  the  said  offences,  and  do  cause 
them  and  every  of  them  to  be  now  here  arrested,  and 
the  same  12.  O.,  IF.  T.,  J.  12.,  G.  //.,  and  W.  F.,  being 
convicted,  and  every  of  them  being  convicted  upon  our  own 

Commitmenu   view  of  the  detaining  with  strong  hand,  as  is  aforesaid  by 

us  the  aforesaid  justices,  are  committed,  and  every  of  them 
is  committed,  to  the  gaol  of  our  said  lord  the  king  at 
Bedford,  in  the  county  of  B.  aforesaid,  being  the  next  gaol 
to  the  mansion-house  and  premises  aforesaid,  there  to 
abide  respectively  until  they  shall  have  paid  their  several 
fines  respectively  to  our  said  lord  the  king  for  their  respec- 
tive offences  aforesaid.     Concerning  which  the  premises 

Record*  aforesaid,  we  do  make  this  our  record.     In  witness  where* 

of,  &c.'* 

Certiormri.  This  conviction  was  removed  by  a  writ  of  certiorari  into 

the  Court  of  King's  Bench. 

Adolpktts  now  moved  that  the  conviction  be  quashed* 

15  Its, c  9.   The  justices  have  proceeded  on  the  statute  of  15  12icA.  2, 

c.  2,  but  that  statute  only  relates  to  a  forcible  detention  of 

land  after  a  fordbie  entry,  and  in  this  conviction  it  is  not 

stated  that  there  had  been  such  a  forcible  entry  hj  the 
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defendants*  Nor  can  the  conviction  be  supported  upon  the 
statute  of  8  Hen,  6,  c.  9*  In  the  first  place,  the  magistrates 
cannot  proceed  upon  their  own  view  by  virtue  of  that  «. 

statute;   for  that  statute  directs  the  justices  to  make  a      Oaklbt. 
precept  to  the  sheriff,  and  to  require  him  to  return  a  jury,  pj^j^  point—- 
and  the  jury  are  to  inquire  of  the  entry;  and  in  the  second  Whether  ma- 
place,  this  statute  applies  only  to  a  forcible  detainer  after  proceed  upon 

an  unlawful  entry.  their  own  view. 

Second 
point—* 

Uoyd,  contri^.    At  common  law  a  man  who  attempted  to  ^te*a^*ria!*to 
regain  possession  of  his  own  land  by  force,  was  guilty  of  a  forcible  de* 
misdemeanor  (a).     Forcible  entries  upon  lands  and  tene*  lawfbl  ent^. 
ments,  and  forcible  detainers,  have  been  made  offences  by 
several  statutes.     The  statutes  are,  5  Rich.  2,  c.  7 ;    15 
Rich.  2,  c.  2;    8  Hen.  6,  c.  9;    31  Eliz.  c.  11  ;   and 
81  Jac.  1,  c.  15.    The  statute  of  5  Rich.  2  enacts,  that  5li.  S,  c.7. 
none  thenceforth  make  entry  into  any  lands  or  tenements, 
but  in  cases  where  entry  is  given  by  law;  and  in  that  case, 
not  with  strong  hand  nor  with  multitude  of  people,  but 
only  in  a  peaceable  and  easy  manner.     This  statute  pro- 
vided merely  for  forcible  entries,  and  left  the  party  peace- 
ably ejected  to  the  course  of  proceeding  at  common  law,  by 
indictment  or  by  real  action.     The  statute  of  15  Rich.  2  15  11,9,  c.9, 
gave  a  more  summary  mode  of  proceeding  in  case  of  forci- 
ble entries.     It  enacted,  that  the  previous  statute  should 
be  enforced,  and  added,  that  **  at  all  times  that  such  forci- 
ble entries  be  made,  and  complaint  thereof  come  to  the 
justices  of  the  peace  or  to  any  of  them,  the  same  justices 
or  justice  take  sufficient  power  of  the  county,  and  go  to  Posse  coroi* 
the  place  where  the  force  is  made;  and  if  they  find  any       *' 
that  bold  such  place  forcibly*  after  such  entry  made,  they 
shall  be  taken  and  put  into  the  next  gaol,  there  to  abide 
convict  by  the  record  of  the  same  justices  or  justice,  until 
they  have  made  fine  and  ransom  to  the  king ;  and  that  all 
the  people  of  the  county,  as  well  the  sheriff  as  others,  shall 
be  attendant  upon  the  same  justices  to  go  and  assist  the 

{fi)  IRu  V.  Storr,  3  Bnrr.  1698;  King  v.  Wilson^  8  T.  R.  857. 
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lesn.         Mme  justices  to  arrest  such  oiFeoders ;  upon  pain  of  impri- 

sgument,  and  to  make  fine  to  the  king."     Neither  of  the 

statutes  of  Richard  gave  any  redress  where  the  entry  had 

OAV.LEY.      happened  to  be  peaceable  and  the  land  was  detained  by 

force,  nor  where  (although  the  entry  bad  been  forcible)  the 

parties  had  quitted  the  premises  before  the  arrival  of  the 

8  A  6  c.  9.     magistrates.       The  statute  of  B  Hen.  6  was,   therefore, 

passed ;  and  that  statute,  after  reciting  that  the  statute  of 
15  Rich.  2  did  not  extend  to  entries  into  tenements  in 
a  peaceable  manner,  and  after  holden  with  force,  declares 

Sect»  1.  that  the  former  statutes  shall  be  duly  executed,  and  ''  in 

addition  thereto,  that  henceforth  where  any  doth  make  any 
forcible  entry  into  any  lands,  tenements,  or  other  posses- 
sions, or  hold  them  forcibly  after  complaint  thereof  made 
within  the  same  county  where  such  entry  is  made,  to  the 
justices  of  the  peace,  or  to  one  of  them,  by  the  party 
grieved^  the  justice  or  justices  so  warned  within  a  con- 
venient time  shall  cause  the  said  statute  to  be  duly 
executed,  and  that  at  the  costs  of  the  party  so  grieved." 

Sect.  S.  The  next  section  of  this  act  provides,  that  though  such 

persons  making  such  entries  be  present,  or  else  departed 
before  the  coming  of  the  justices,  they  shall  have  power 
to  inquire  bj/  the  people  of  the  same  county,  as  well 
of  them  that  make  such  forcible  entries  on  lands,  as  of 
them  which  hold  the  same  by  force.  And  the  justices 
shall  reseise  the  lands  or  tenements  so  entered  or  holden 
as  aforesaid,  and  shall  put  the  party  so  put  out  in  full 
possession   of  the  same   lands   or   tenements  so  entered 

S^jBt.  S.  or  holden  as  aforesaid.     The  next  section  regulates  the 

mode  of  summoning  the  jury,  and  the  last  section  de- 
clares that  none  shall  be  endamaged  by  force  of  the 
statute  who  have  continued  in  possession  for  three  years. 

dl£/,  c.ll.     The  act  of  31  Eliz.  merely  explained  and  enforced  this 

last  proviso  of  the  statute  of  Hen.  6.  Upon  the  con- 
struction of  these  statutes,  it  was  holden^  that  if  a  copy- 
holder be  ousted,  and  the  lord  disseised,  and  such  ouster 
and  disseisin   be  found    in   an    indictment   for  a  forcible 


eatiy,  the  Court  might  award  a  restitution  of  possewioOi        ^^^ 
But  it  wa«  a  question  whether  restitutioa  could  be  mad^     .j^  «r 
to  a  copyholder  where  he  had  been  ousted  by  his   lord ;  lu 

as  the  words  in  the  statute  are,  that  the  justices  shall  -^a'^*^* 
reseise  the  land.  To  remove  this  doubt,  the  statute  of 
Jac,  1  was  passed,  which  enacted,  that  the  justices  should  2tJac.l,c.l5. 
have  power  and  authority  to  give  restitution  of  possession 
unto  tenants  for  terms  for  years,  and  tenants  by  copy  of 
court-roll,  of  land  by  them  so  holden,  which  should  be 
entered  upon  by  force,  or  holden  from  them  by  force  (a)« 
The  statute  of  Hen,  6,  construed  with  15  Riclu  2,  which 
it  recites,  gave  two  modes  of  proceeding.  The  justicef 
might  either  proceed  summarily  upon  their  own  view,  or 
they  might  summon  a  jury  to  inquire  into  the  offence* 
Id  this  case  they  have  adopted  the  former  course.  [Paite^ 
son,  J.  It  must  be  assumed  that  the  entry  in  this  case 
was  lawful.]  The  precedents  for  a  forcible  detainer  are 
in  this  form  (b).  IDemnan^  C.  J.  Suppose  that  the  copy- 
holder bad  let  the  land  for  a  year,  and  that  the  lessee 
had  entered  and  held  possession  by  force,  might  not  every 
word  of  the  conviction  be  true?]  The  parties  convicted 
might  have  traversed  the  entry,  and  the  justices  might  then 
have  summoned  a  jury  (c).  A  forcible  detainer  necesttirily 
implies  a  previous  unlawful  expulsion.  [Parke,  J»  There 
should  have  been  averments  in  the  conviction  to  bring  the 
case  within  the  purview  of  the  statute;  it  is  not  stated  that 
the  house  at  the  time  of  the  entry  was  the  property  of 
Penjold.']  The  words  in  the  conviction  are,  the  mansion* 
house  of  him  the  said  Pinfold,  This  would  be  a  ^uflScient 
averment  of  possessipn  in  a  declaration;  and  the  words  iq 
the  prececjent,  in  Lord  Raym.  are,  '*  domum  mansionalem 
fpiti/f  £."(^)   [Taimton,  J.  It  is  not  averred  that  the  entry 

(a)  Dalton's  Justice,  cap.  44,  (c)   Layion't  case,   1  Salkeld, 

19S,  136;  Hawkins's  Pleas  of  the  35S. 

Crown,  8th  ed.  495—499.  (d)  2  Lord  Rayra.  1514;  3  Ld, 

(4»)  Paltep's  J«#(..c.  189  ;  9  Ld.  Raym.  3ao.  .        / 
Raym.  1614;    2  Bum's  Justice 
80S  («6th  ed.) 
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was  unlawful.]     If  a  tenant  for  years  held  over,  be  would 
Tbeknio     ^^  8^>'^y  ^^  *  forcible  detainer.     The  statute  of  Hen.  6 
V,  applies  to  cases  where  the  original  entry  is  lawful,  but 

the  party  holds  the  premises  with  force  after  his  title  has 
expired.  That  statute  makes  the  unlawful  and  forcible 
detention  of  land  an  offence. 

Adolphus  in  reply.  The  statute  8  Hen.  6  only  applies 
to  a  forcible  detainer  after  a  forcible  entry.  The  statutes 
of  Hen.  6,  Eliz.,  and  Jac.  \,  all  point  at  the  summoning 
of  a  jury;  they  enact,  that  restitution  shall  follow  the 
verdict ;  and  they  all  proceed  on  the  supposition,  that  an 
indictment  will  be  preferred.  Here  it  is  not  stated  that  the 
entry  was  forcible  or  unlawful.  These  statutes  are  highly 
penal ;  and  the  Court  will  not,  therefore,  supply  by  intend- 
ment the  want  of  an  averment  of  force  or  of  unlawfulness. 

Denman,  C.  J. — This  conviction  cannot  be  sustained. 
The  magistrates  have  a  power  of  punishing  a  forcible  de- 
tainer of  lands  which  have  been  peaceably  entered  upon ; 
but  the  detainer  must  be  shewn  to  be  unlawful.  There  is 
no  averment  in  this  conviction  that  the  entry  was  unlawful ; 
nor  is  there  anything  appearing  upon  the  face  of  it  which 
shews  that  the  entry  was  not  both  peaceable  and  lawfuL 
The  question  then  is,  whether  a  person  who  forcibly  main- 
tains his  own  possession  is  guilty  of  such  an  act  as  to  enti- 
tle the  justices  to  impose  a  fine.  This  conviction  should 
have  contained  an  averment  of  such  facts  as  would  have 
made  the  detaiuer  appear  unlawful.  It  is  not  sufficient  to 
assert  that  the  detainer  was  unlawful.  The  Court  ought 
to  see,  from  the  facts  averred  in  the  conviction,  that  the 
detainer  was  unlawful.  The  party  could  not  have  taken  a 
proper  traverse  upon  the  information  stated  in  the  convic- 
tion ;  he  could  only  have  traversed  the  word  "  unlawfully.^' 

Parke,  J. — The  question  has  been  reduced  to  two 
points;   whether  a  party  can  be  fined  for  a  forcible  de- 
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tainer^  upon  the  view  of  the  justices ;  and  whether  there 
should    have  been   an   allegation   that   the  entry   by   the     ThcKiiro 
defendant  was  unlawful.    This  question  arises  on  8  Hen,6,  v. 

c.  9«  I  think  it  is  clear  that  the  justices  may  act  summarily  ^  ^^' 
under  that  statute.  Where  a  complaint  is  made  to  the 
justice,  the  party  charged  has  an  opportunity  of  traversing 
it :  Regina  v.  Leighton  {a).  If  the  party  do  not  traverse 
the  complaint,  the  justices  may  either  proceed  upon  their 
own  view,  or,  instead  of  deciding  the  question,  receive  the 
complaint  as  an  indictment.  The  mode  of  procedure  pointed 
out  by  the  statute  may  be  inconvenient,  but  it  imposes  no 
hardship  on  the  defendant.  If  he  do  not  chuse  to  traverse 
the  information,  it  must  be  taken  as  admitted.  I  think 
that  the  objection  as  to  the  allegation  of  the  possession  of 
the  premises  by  the  prosecutor  has  been  answered,  and 
that  there  is  a  sufficient  statement  of  possession  in  this 
case.  As  to  the  averment  with  respect  to  the  entry  by  the 
defendant,  I  am  iuclined  to  think  that  the  stat.  of  8  Hen.  6 
does  not  apply  to  cases  where  the  entry  is  lawful,  and  that 
there  should  have  been  an  averment  in  the  conviction  that 
the  entry  was  unlawful.  I  should  have  wished  to  take  time 
to  consider  this  point  had  not  the  rest  of  the  Court  enter- 
tained so  decided  an  opinion  upon  it.  I  would  add,  however^  Conttnictive 
that  it  by  no  means  follows  that  the  stat.  Hen.  6  does  not  fn«^^e^ 
apply  to  the  case  of  a  tenant  from  year  to  year  holding  over 
after  the  expiration  of  his  tenancy.  The  holding  over 
might  be  considered  as  constructively  an  unlawful  entry. 

Taunton,  J. — I  am  of  opinion  that  this  record  is  not 
sufficient.  The  stat.  of  Hen.  6  is  highly  penal,  and  is  not 
to  be  extended  by  a  loose  construction ; — least  of  all  in 
these  times,  when  the  mischief  intended  to  be  remedied  by 
that  statute  is  not  so  alarming  as  when  the  statute  was 

(a)  1  Salk.  353.  Aod  see  Hawk.  P.  C.  book  i,  c.  1, 

(^)  Where  tenant  for  jears  sur-  s.  37;  ibid.  c.  28,  s.  53;  1  Russell 

renders  and  still  continues  posses-  Crimes &Misd.  289;  Baron  Snigg 

iton,  it  is  a  diaeiiin,  at  election,  v.  Shir  ton,  in  the  Star  Chamber, 

Pcnmngtan  v.  Mone,  Dyer,  62.  Cro.  Jac.  199* 
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16S9.  passed.  To  bring  a  case  within  the  summary  jurisdictioa 
of  the  magistrates,  every  necessary  circumstance  must  be 
i'"^  stated  clearly  and  explicitly.  The  preamble  of  the  statute 
Oaki^t.  recites  that  the  statute  of  15  Rich.  %  did  not  extend  to 
cases  where  the  entry  was  peaceable,  but  the  subsequent 
holding  forcible.  The  statute  then  enacts,  that  if  any  do 
hold  lands  or  tenements  forcibly,  the  justices  shall  cause 
the  statutes  previously  passed  to  be  enforced.  It  has  been 
argued  that  any  holding  forcibly  is  within  the  statute  of 
Hen.  6.  I  think  that  a  forcible  detainer  after  a  peaceable 
entry  is  an  offence  within  the  meaning  of  the  statute,  but 
that  no  forcible  detainer  is  within  the  intent  of  the  statute 
ttnless  there  have  been  an  unlawful  entry.  A  party  may 
enter  peaceably,  but  at  the  same  time  unlawfully.  It 
should  have  appeared  on  the  face  of  this  record  that  the 
entry  was  unlawful ;  and  we  cannot  infer,  by  intendment, 
that  the  entry  was  unlawful.  On  the  contrary,  we  are 
bound  to  presume  that  the  entry  was  lawful.  As  to  the 
ease  of  The  Queen  v.  Leighton,  there  was  no  decision  of 
the  Court  upon  the  point. 

•    Patteson,  J. — This  question  depends  on  the  construe- 
*;• .  tion  of  8  Hen.  6,  c.  9.    The  statute  of  15  Rich.  2,  c.  2,  only 

applied  to  forcible  entries.  Under  that  statute  it  was  imma- 
terial whether  the  entry  was  rightful  or  wrongful ;  but  the 
6ase  is  very  different  where  the  party  is  merely  detaining  the 
possession.  The  mischief  intended  to  be  remedied  by  the 
statute  of  8  Hen.  6,  was  where  a  party  had  acquired  the 
possession  peaceably,  but  unlawfully,  and  held  that  posses- 
sion forcibly.  There  is  no  statement  in  this  conviction 
that  the  entry  was  unlawful.  The  precedent  in  Lord  Ray- 
mond is  followed  closely  and  exactly,  except  that  the  words 
''unlawfully  expelled"  are  omitted.  This  omission  raises  a 
presumption  in  my  mind  that  the  entry  was  not  unlawful. 
The  question  then  is,  whether  a  case  is  within  the  purview 
of  B  Hen.  6,  where  the  entry  was  lawful  and  the  deten- 
tion forcible.     I  cannot  bring  my  mind  to  entertain  any 
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tdovbt  upon  the  subject.    I  think  it  quite  clear  that  ia        imi. 
order  to  give  the  magistrates  summary  jurisdiction  in  case 
of  a  forcible  detainer  of  land,  the  entry  must  have  been  9. 

ttnlawfiil.  Were  it  held  otherwise^  mischievous  conse*  04ifcer. 
qttenoea  would  ensue.  A  party  who  had  been  in  posses^ 
•ion  of  land  for  two  years  upon  a  lawful  entry,  and  who  for* 
ciUjr  Maintained  his  own  possession  against  another  who 
aadcafoured  to  dispossess  him,  might  be  sununarily  eon« 
▼letedof  a  forcible  detainer^  fiaedi  and  committed  to  prison. 

Conviction  quashed  (a). 

(^  Aad  sea  JIar  V.  IT.  WiUmmt,  4  M.  Il  R.  4ri ;  Bar  v.  SMe^ 
t^.4as. 


The  Kino  v.  The  Justices  of  Norfolk. 

JlALMEA  had  obtained  a  rule  calling  upon  the  magis^  Under  17  G.  8, 
trates  to  ihaw  causa  why  a  mandamus  should  not  issuer  ^^  ^1^ 
requiring  them  to  issue  their  warrant  to  commit  to  gaol  an  discretioDary 
overseer  of  the  name  of  StrrU,  for  refusing  to  render  an  ^  not  They  ^ 

account  of  his  receipts  and  payments.  will  commit 

an  overseer 
for  not  EC- 

F.  Pollock  and  F*  Kelly  now  shewed  cause.      Serrii  had  counting. 

,        ,        ,  An  overseer, 

been  appomted  a  churchwarden,  but  had  not  been  sworn  who  has  not 

into  his  office.    The  only  duty  which  he  performed  during  ^''^jf  n*„^Pj,e 

the  whole  year  was  to  sign  two  poor-rates.      He  had  kept  rates,  is  bound 

,      .  .  ,  .     J  j«  I.         J  to  deliver  in 

no  accounts,  havmg   neither  received  nor  disbursed  any  ^^  account  of 

tnonifty  6fi  account  of  the  parish.    The  hiagistrates  have  a  the  sums  due 
,.         «  •  1    o      •      •  firom  the  rate« 

discretionary  power  to  commit;  and  oems,  by  attorney,  payers. 

bad  appeared  before  them,  and  convinced  them  that  he 

had  no  accounts  to  retider. 


Palmer,  contr^.     The  statute  of  17  Geo.  2,  c.  38,  s.  1, 
directs  that  churchwardens  ami  overseers  shall  keep  an 
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1839.        account  not  only  of  the  moneys  received  by  them,  but  also 

^^^^^^^^ .      of  moneys  rated  and  assessed  and  not  received.     Serris  had 
The  King  ...  -rai     wr*  r 

^.  acted  as  an  overseer  m  signmg  two  rates :  Ine  King  v.  Jus- 

Norfolk.  ^^^^^  ^j  Gloucester  {a)  and  The  King  v.  Justices  of  Nor- 
folk{b).  All  that  is  required  is,  that,  as  he  signed  the  rate, 
he  should  state  what  sums  are  due  from  the  rate-payers. 
Serris  attended  by  attorney  (c) ;  whereas  he  ought  to  have 
attended  in  person,  as  the  account  is,  according  to  the  1st 
section  of  the  act/  to  be  verified  upon  oath  before  the 
justices. 

Denman,  C.  J. — By  the  act  of  17  Geo.  2,  the  magis- 
trates have  a  discretionary  power.  We  cannot  therefore 
direct  a  mandamus  to  issue  for  the  purpose  of  compelling 
the  justices  to  commit  Serris,  who  has  satisfied  them  that 
he  ought  not  to  account. 

Parke,  J. — Senis  should  have  sent  an  account  of  all 
the  moneys  rated  but  not  received.  He  ought,  I  think, 
also  to  have  attended  in  person  before  the  magistrates,  to 
verify  that  account  on  oath.  But  the  magistrates  have  a 
discretionary  power,  which  they  have  exercised  in  the 
present  case. 

Taunton,  J.  and  Patteson,  J.  concurred. 

Rule  discharged,  with  costs  as  to  the  magis- 
trates, but  without  costs  as  to  Serris. 

(a)  5  T.  R.  346;  1  Nol.  P.  L.  And  see  F.  N.  B.  25;  Pleading  in 

249.  Walsingham*s  case,  Plowd.  547; 

{b)  1  D.  &  R.  69;   5  B.  &  A.  4 Inst.  1 10, marg.;  Cox v.Coferkfgc, 

484;  1  Nol.  P.  L.  141.  1  Barn.  &  Cres.  37,  2  D.  &R.  86; 

(c)  As  to  attending  viM  an  alter-  In  re  Jones,  Esq.  Marshal  of  the 

ney,  see  4  Mann.  &  R^l.  437  (6).  King*s  Bench  Prison,  post,  128. 
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Howard  v.  Bartolozzi.  isss. 

1  HIS  was  an  action  for  money  lent  by  plaintiff  to  defend-  A.,  an  attor- 
ant.     The  defendant  pleaded  the  general  issue,  and  a  dis-  by^B^^ntn^ 
charge  under  the  insolvent  debtors'  act.    At  the  trial  before  solvent,  to 
Littledale,  J.  at  the  sittings  in  this  term  for  the  county  of  schedde 

Middlesex,  it  appeared  that  in  the  year  1829  plaintiff  had  pmits,  with 

her  onvity 
lent  a  sum  of  money  to  the  defendant,  who,  in  April,  18S0,  to  insert  his 

was  arrested  and  thrown  into  the  King's  Bench  prison,  and  SITAfe  thT 
subsequently  took  the  benefit  of  the  insolvent  debtors'  act,  thisisnotsuch 
but  that  plaintiff's  debt  was  not  inserted  in  the  schedule  of  destroy  J/^ 
debts  from  which  she  then   obtained  her  discharge.     It  right  of  action 
appeared  however  that  plaintiff  had,  up  to  the  period  of  the  nonpay- 
defendant's  arrest,  acted  as  her  attorney,  and  that  upon  her  n>«ntot8uch 
taking  the  benefit  of  the   insolvent  act,  the   above-men- 
tioned schedule  was  prepared  in  his  office;  that  plaintiff 
not   having   been   admitted    to   practise   in   the  Insolvent 
Debtors'  Court,  another  attorney  (with  whom  plaintiff  ad- 
vised)  acted    for  defendant   in   obtaining   her   discharge. 
Subsequently  to  such  discharge,  the  defendant  wrote  three 
letters  to  the  plaintiff,  in  which  she  recognized  the  debt 
and  promised  payment.     The  jury  at  first  found  a  verdict 
for  the  defendant,  and  upon  being  asked  what  were  their 
grounds  for  so  doing,  stated  that  they  considered  that  the 
plaintiff  had  fraudulently  omitted  to  put  his  debt  on  the 
schedule,  with  the  intention  afterwards  to  bring  an  action 
against  her  for  it.     Whereupon  the  learned  judge  directed 
that  a  verdict  should  be  found  for  the  plaintiff,  and  gave 
liberty  to  the  defendant  to  move  to  enter  a  verdict  for  the 
defendant,  or  a  nonsuit,  as  the  Court  should  think  fit.     A 
rule  nisi,  for  a  new  trial  or  to  enter  a  verdict  for  the  defend- 
ant^ having  been  obtained  by  jP.  Kellj/  in  Easter  term  last, 

Campbell  and  Follelt  now  shewed  cause.     The  defence 
to  this  action  is,  that  the  defendant  was  discharged  by  th^ 
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adjudication  of  the  Insolvent  Debtors'  Court.     The  in- 
HowAfiD      solvent  act  discharges  only  such  debts  as  are  comprized  in 
^-  the  schedule.     But  it  is  said  that  the  defendant  was  guilty 

of  a  breach  of  duty  in  omitting  to  insert  his  debt  in  the 
schedule.  A  breach  of  duty  would  have  been  the  subject  of 
a  cross  action ;  but  it  could  not  destroy  an  existing  debt 
Supposing  that  Howard  was  the  attorney  of  the  plaintiff,  k 
might  have  been  a  question  whether  his  fraud  or  negligence 
was  a  defence  to  the  action,  if  the  point  had  been  properly 
brought  before  the  Court.  The  two  letters  are  conclusive 
evidence  that  the  defendant  did  not  suppose  that  she  was 
discharged  from  the  plaintiff's  debt,  as  they  are  written 
subsequently  to  her  leaving  prison. 

JP.  Kelly,  contr^  If  the  plaintiff  had  done  his  duty,  ttie 
defendant  would  have  been  discharged  from  this  debt; 
and  he  cannot  take  advantage  of  his  breach  of  duty.  It 
was  urged  at  the  trial  that  the  plaintiff  was  not  the  defend- 
ant's attorney.  He  acted  however  as  such  up  to  the  pe- 
riod of  her  obtaining  her  discharge;  and  the  reason 
assigned  for  his  not  directly  acting  for  her  on  that  occasion 
IS,  that  he  was  not  qualified  to  practise  in  the  Insohrent 
Debtors'  Court.  Even  then  the  schedule  was  prepared  in 
bis  office  by  himself  or  his  clerk;  and  he  might,  and  pro- 
bably would^  have  made  a  charge  to  her  for  so  doing.  If 
the  omission  to  place  the  plaintiff's  debt  in  the  schedule  had 
been  by  the  fraudulent  agreement  of  both  parties,  it  wouM 
bave  operated  as  a  bar  to  an  action  subsequently  brought 
for  such  debt,  as  being  contrary  to  the  policy  of  the  faw 
and  a  fraud  upon  the  other  creditors.  When  an  individual 
lakes  the  benefit  of  the  insolvent  act,  a  judgment  is  by  his 
consent  entered  up,  in  order  that  the  creditors  may  the 
more  readily  obtain  possession  of  the  effects.  In  Jackson 
v.  Davison  (a)  a  warrant  of  attorney^  which  an  insolveiit 
had  given  to  a  creditor  to  induce  him  to  withdraw  his 
opposition,  was  set  aside,  on  the  ground  that  the  agree- 

(a)  4  B.  &  Aid.  691. 
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neol,  in  pvrsuaoce  of  which  the  warrant  of  attorney  was  *«•• 
given,  was  cootrary  to  the  policy  of  the  insolvent  act,  inas-  HowAa© 
itiiich  as  it  enabled  the  creditor  to  take  to  himself  a  large  _  -4. 
pottion  of  the  future  effects,  which  it  was  the  intention  of 
4be  legislature  should  be  distributed  amongst  all  the  cre-> 
dilors.  The  breach  of  duty  cannot  be  considered  as  merely 
grottod  for  a  cross  action,  but  is  a  good  defence  to  the  pre- 
sent acttoiir  If  A.  owe  B,  a  sum  of  money,  and  gives  him 
«  cheque  for  the  amount  on  J*5  bankers,  which  cheque  B. 
neglects  to  present  in  due  time,  and  the  bankers  fail,  the 
cheque,  though  never  used,  shall  operate  as  a  discharge  of 
the  debt  by  reason  of  the  holder's  laches.  So  here,  the 
laches  of  the  plaintiff  in  not  puttii^  his  debt  on  the  sche- 
dole  discharges  that  debt,  and  consequently  is  a  good  de- 
fence to  this  action.  But  the  case  is  here  indeed  stronger; 
for  the  plaintiff  not  only  neglected  to  put  his  debt  upon 
the  schedule,  but  committed  an  actual  fraud,  having,  as 
waa  found  by  the  jury,  wilfully  concealed  his  own  debt,  in 
order  that  it  might  not  be  placed  in  the  schedule,  and  the 
defendant  be  thus  discharged.  If  a  cross  action  were 
brought,  the  dasMges  to  be  recovered  in  that  cross  action 
would  be  the  precise  sura  recovered  in  this.  Therefore,  in 
order  to  avoid  circuity  of  action,  the  laches  and  fraud  must 
he  admitfed  as  a  defence  to  the  present  action:  Aktenon 
V.  L0mmgdal€{m),  decided  in  the  K.  B.  before  Lord  Tenier* 
dtn,  C.  J* 

CmmfMl,  in  reply,  cited  Taylw  v.  Buchanan  {b). 

Dknman,  C.J. — This  is  a  motion  for  a  new  trial  or  to 
enter  a  verdict  for  the  defendant,  on  the  ground  of  fraud. 
I  am  of  opinicm  that  there  is  no  ground  which  will  warrant 
na  in  ^^cting  a  verdict  to  be  entered  for  the  defendant. 
This  case  may  be  distinguished  from  the  cases  which  have 
been  hitherto  decided,  as  here  the  debt  never  appeared  in 

Ca)  Not  reported.  (5)  4  B.  &  C.  419;  6  D.  &  R.  491. 
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the  schedule.     A  creditor  is  not  bound  to  come  in ;  and  if 
^T^^J^^      he  do  not  come  in,  it  is  no  fraud  on  his  part  to  endeavour 
V.  to    obtain    payment    or   security    for    his    debt.       It   is 

otherwise  where  a  party  apparently  comes  in  with  the  rest 
of  the  creditors,  and  afterwards  takes  a  new  security. 
This  case  is  different  from  Jackson  v.  Davison  (a)  and  Car- 
penter\.  White,  (b)  In  the  latter  case  there  was  an  express 
promise  by  the  debtor.  As  to  the  fraud,  if  the  fraud  were 
distinctly  made  out,  the  verdict  ought  to  be  set  aside. 
From  the  finding,  it  appears  that  there  was  fraud ;  that  the 
plaintiff  wilfully  concealed  his  debt  that  it  might  not  be 
put  into  the  schedule,  but  we  do  not  think  the  finding  is 
warranted  by  the  facts  proved;  for  there  is  evidence  to  shew 
that  the  defendant  did  not  expect  that  she  was  released  from 
the  debt  to  the  plaintiff.  There  is  proof,  on  the  other 
hand,  that  there  was  a  wilful  concealment  by  both  parties ; 
but  as  the  jury  have  found  a  special  verdict,  and  as  we 
think  that  the  facts  are  not  properly  ascertained,  a  new 
trial  must  be  had.  Probably  the  question  will  then  arise 
whether  this  is  a  defence  under  the  general  issue.  At 
present  we  think  that  the  jury  have  come  to  a  conclusion 
not  warranted  by  the  evidence. 

Parkb,  J. — I  am  also  of  opinion  that  a  new  trial  ought 
to  be  had.  The  jury  have  found  fraud  on  the  part  of  the 
plaintiff,  and  we  are  not  at  liberty  to  disregard  their  find-^ 
ing.  But  it  appears  to  us  that  there  are  no  premises 
which  warrant  the  conclusion.  If  this  debt  was  omitted  to 
be  put  in  the  schedule  with  the  consent  of  the  defendant^ 
it  is  contended,  from  the  authority  of  Jackson  v.  Davison, 
that  it  was  a  fraud  on  the  insolvent's  creditors.  I  think 
this  case  is  distinguishable  from  Jackson  v.  Davison,  as 
there  the  name  of  the  plaintiff  was  included  in  the  sche- 
dlule.  There  is  no  fraud  in  a  creditor  having  his  name 
omitted  in  the  schedule.  If  he  execute  a  composition 
deed,  and  thereby  hold  out  to  the  rest  of  the  creditors  that 

(a)  4  B.  &  Aid.  691.  (b)  8  B.  Moore,  33 1« 
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he  has  come  in  with  them,  it  is  a  fraud  on  his  part ;  but  if 
he  do  not  hold  himself  out  as  having  received  a  compo- 
sition for  his  debty  there  is  no  fraud.  If  the  jury  shall 
be  of  opinion  that  a  debt  was  fraudulently  omitted  by  the 
plaintiff  in  breach  of  his  duty,  without  the  consent  of  the 
defendant,  it  will  then  be  for  the  Court  to  consider  whether 
that  is  a  good  defence  under  the  general  issue.  The  argu- 
ment that  this  ought  to  be  a  defence,  in  order  to  avoid 
circuity  of  action,  has  great  weight  with  me.  The  cases 
on  this  subject  are  collected  in  a  note  to  2  Wms.  Saund.  150. 
I  give^  however,  no  final  or  decisive  opinion  on  this  point. 
I  should  observe  that  there  is  no  finding  by  the  jury  that 
the  debt  was  omitted  from  the  schedule  by  mutual  agree- 
ment of  the  parties. 
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HOWABD 
V. 

Bartolozzi. 


Taunton,  J. — I  also  am  of  opinion  that  a  new  trial 
must  be  had  in  this  case.  My  reason  for  thinking  so  is, 
that  the  jury  have  found  fraudulent  conduct  on  the  part  of 
the  plaintiff;  though,  upon  looking  at  the  evidence,  I  have 
great  doubt  whether  the  jury  were  warranted  in  finding 
such  fraud. 

Patteson,  J. — I  also  think  that  there  must  be  a  new 
trial  in  this  case.  The  Court  is  much  hampered  by  the 
way  in  which  the  jury  have  given  their  verdict.  They  first 
gave  a  verdict  for  the  defendant,  and  then  for  the  plaintiff* 
I  do  not  think  that  they  were  warranted  in  finding  for  the 
defendant. 


Rule  absolute  for  a  new  trial  on  condition  of 
admitting  the  debt. 
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The  King  v.  The  Inhabitants  of  Peneyn. 
From  181.5  to    BY  an  order  of  two  mstices  of  the  peace  for  the  comity 

18S0  j4  occu~ 

pied/at  the  ^'  ComwaM,  whereby  Htryyur  Gill,  widow,  and  her  three 
rentof6/.,ihre€  children,  were  removed  from  the  parish  of  Budock  to  the 
adweilme-  bofongh  of  Penryn,  both  in  Cornwall.  The  Court  of 
^°"*h*of  JB  Q®**^®*"  Sessions  confirmed  the  order,  subject  to  the  opi- 
cf  the  value  of  BMMi  of  this  Court  upon  the  following  case, 
dfvi^lnr"'  '°  \Sl5;Henfy  GUI,  the  deceased  husband  of  the  p«i- 
6ve  sets  of  a-  per,  took  of  Mr.  Edgcome  a  tenement,  consisting  of  three 
separate  en-      rooms,  in  the  borough  of  Penryn,  at  the  rent  of  6/.  per 

trances,  under   year.     These  rooms  originally  formed  part  of  a  dwelling- 

an  agreement  ^^         ^  ... 

by  which  J.      house,  which,  prior  to  1815,  had  been  divided  into  five  dis- 

was  to  pay  and  ^^^  dwelling-houses,  of  which  the  three  rooms  occupied 

paid  the  taxes,  .  . 

&c..  for  the       by  Gill  formed  one,  each  havinr  a  separate  front  doon 

Y^^Z\^Q^  the  '^^  tenement  rented  by  Gill  consisted  of  two  rooms  on 
amount  to  be  fbe  ground  floor,  over  which  were  three  chambers,  one  oc- 
bis  rent:—       cupied  by  GfV/,  the  access  to  which  was  by  stairs  in  th« 

Held,  that  J.    corner  of  one  of  the  rooms  on  the  ground  floor.     The 

gamed  a  set-  .        ,  ^        •  ^  x 

uement  in  B,    other  two  chambers,  formmg  part  of  another  tenement,  were 

separately  occupied  by  two  other  persons,  and  were  en- 
tered from  a  staircase  leading  from  an  open  or  common 
passage,  as  it  originally  stood  before  the  house  was  divided; 
aB<l  in  the  chamber  occupied  by  Gill  was  a  door  leading  to 
tiM  origwai  staircase,  but  which  was,  upon  the  division  of 
the  house,  nailed  up,  and  so  remained.  The  other  tene- 
ments were  occupied  by  other  tenants.  It  was  agreed 
b«tW€€R  Gill  and  the  landlord  that  Gill  should  pay  all  the 
rates  upon  the  whole  property,  the  amount  to  be  deducted 
from  his  rent.  GiV/was  accordingly  rated  to,  charged  with, 
and  paid  the  church,  poojr^  and  highway  rates  for  the 
borough  of  Penr}^n,  between  1815  and  1830,  for  the  whole 
premises,  in  one  entire  sum  or  charge.  The  aggregate 
annual  value  of  these  premises  amounted  to  16/.  being  the 
rent  which  the  landlord  received  for  the  same,  but  the  value 
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€f  ihm  UtummA  Mcupkd  by  GiU  was  undur  \0i.  a  jewt.  ^^9i. 
In  piirtttaac«  of  the  agremnent  witk  bia  landlord,  GUI, 
«b«n  be  anitled  bit  rent,  was  aUowed  the  amount  of  tbe 
rmtoi  whicb  be  had  from  time  to  tine  paid.  GUI  was  not 
anaweraUe  for  tbe  rent  of  any  of  the  other  tenanta,  nor 
bad  be  any  connection  with  or  control  over  them. 

fbUetif  in  au|^K>rt  of  the  order  of  teasiont.  Tbe  qnes- 
lioD  for  tbe  decision  of  tbe  Court  is,  whether  GM  gained 
a  settlement  in  Penryn  by  being  rated  and  paying  rates  for 
n  tenement  of  above  the  value  of  10/.  a  year,  he  havii^ 
occnpied  only  a  tenement  under  that  valne.  This  ques- 
tion has  been  decided  by  tbe  Court  in  two  recent  cases. 
Tbe  case  of  The  Kimg  v.  Si.  PaMcrm{d)  determined  that  a 
settlement  cw  be  gained  by  the  payment  of  rates,  if  tbe 
tenement  be  of  tbe  value  of  10/.  in  respect  of  whicb  tbe 
rale  is  imposed.  It  makes  no  difference  that  the  party 
piqFing  tbe  rate  is  afterwards  reimbursed  tbe  snm  pmd  by 
bam.  Tk€  Kmg  v.  Lower  Ueyf9ed{b),  The  Kimg  v.  The 
JitkaiiUmis  ef  Jxmeuih  (c),  The  King  v.  Siapletom  {d). 

F.  ieilyi$  een^rA.  The  cases  of  The  King  v.  St.  PoMcrm, 
and  The  King  v.  howm^  Hey^o^d,  me  opposed  to  tbe  eases 
of  The  Riieg  v.  hiing0en(€),  and  The  King  v.  Pemrfni/), 
and  tfm  Court  baee  to  determine  whicb  of  these  conflicting 
decisions  are  to  be  adhered  to.  By  tbe  13  and  14  Car.  S, 
e.  1%  s^  1,  two  justices  may  remove  any  person  likely  to 
become  chargeable  and  coieing  to  settle  in  any  tenement 
under  tbe  yearly  value  of  10/.  to  the  place  where  he  was 
IsgaHy  setlled,  foir  tbe  space  of  40  days.  After  the  pas- 
sing of  this  statute^  if  a  party  had  resided  40  days  in  a 
tenement  under  tbe  yearly  value  ol  10/.  be  was  irremovabki 
eeneegnently  gained  a  settleOMnt  in  tbe  parish  wbeie 

(a)  f  B.  A:  C.  ItK.  60  1^ vr.  SeCdemenc  Casss,  jMf ; 

#)  ^  1.  Il  AdoL  74.  («>  1  East,  96Su 

<6j^  g  ««st»«9^  (/)  ^  M.  &  &  449. 
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183'2.  the  tenement  was  situate.     If  any  one  occupied  a  tene- 

The  King  ^^^^  ^^  greater  annual   value  than    10/.,  he  could  not  be 

V-  removed  at  any  time,  and  if  he  therefore  chose  to  reside 

p£NRYN 

in  the  parish  for  40  days  he  acquired  a  settlement  there. 
By  1  James  2,  c.  17,  it  was  declared  that  the  40  days  con- 
tinuance of  a  person  in  a  parish  for  the  purpose  of  gaining 
a  settlement  should  commence  after  delivery  of  notice  to 
the  overseers  of  the  parish.  This  statute  did  not  apply  to 
any  person  who  rented  a  tenement  of  the  value  of  10/., 
such  a  person  acquired  a  settlement  without  notice ;  it  was 
therefore  only  necessary  for  those  who  occupied  tenements 
under  10/.  to  give  notice  to  the  overseers.  The  act  of 
S  W  8^  Mary,  c.  1 1 ,  is  the  next  in  order :  the  6th  section  of 
that  statute  enacted,  that  if  any  person  who  should  come  to 
inhabit  any  parish  should  be  charged  and  pay  his  share  to- 
wards public  taxes  or  levies  of  the  said  parish,  then  he 
should  be  deemed  to  have  a  legal  settlement  in  the  same, 
though  no  notice  in  writing  were  delivered.  This  statute 
made  the  payment  of  rates  equivalent  to  notice  to  the  over- 
seers. The  only  persons  on  whom  it  was  incumbent  to  give 
notice  were  persons  who  occupied  tenements  under  the 
annual  value  of  10/.;  this  statute  therefore  only  applied  to 
occupiers  of  tenements  under  the  value  of  10/.  This 
would  therefore  be  the  state  of  the  law  at  this  period  of 
time,  as  to  the  acquisition  of  a  settlement  by  rating  a  per- 
son who  was  charged  and  paid  the  taxes  and  rates  for  a 
tenement  under  the  annual  value  of  10/.  and  gained  a  settle- 
ment by  such  payment.  A  person  who  was  charged  and 
paid  the  taxes  and  rates  for  a  tenement  above  the  annual 
value  of  10/.  did  not  gain  a  settlement  by  such  payment  of 
the  rates  and  taxes.  After  this  singular  state  of  the  law, 
the  legislature  passed  the  act  of  35  Geo. 3,  c.  10 J.  The 
third  section  of  that  statute  enacted  that  no  person  coming 
into  any  parish  should  gain  any  settlement  by  delivery  of 
.any  notice  in  writing ;  and  the  fourth  section  of  the  same 
statute  declares,  that  no  person  who  shall  come  into  any 
parish  shall  gain  a  settlement  in  such  parish  by  paying  bis 
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taxes,  8cc.,  in  respect  of  any  tenement  or  tenements,  not 
being  of  the  value  of  10/.  The  legislature  evidently  in-  t^T^k^ 
tended  that  this  statute  should  be  applicable  only  to  those  _  v. 
persons  who  might  formerly  acquire  a  settlement  after 
notice  given  to  the  overseers;  or,  in  other  words,  to  the  oc- 
cupiers of  tenements  under  the  annual  value  of  10/.  It 
was  not  the  intention  of  the  framers  of  the  act  that  a  mere 
rating  of  a  tenement  above  the  value  of  10/.  should  confer 
a  settlement.  The  3d  and  4th  sections  of  the  act  must 
be  construed  together;  and  if  the  two  sections  be  taken 
together  it  will  be  seen  that  they  apply  to  cases  where 
notice  was  formerly  necessary.  The  facts  of  this  case  are 
precisely  the  same  as  in  The  King  v.  Pcnryn;  the  dwelling- 
house  may  have  been  the  same  in  both  cases.  The  law  is 
aitice  altered  by  6  Geo,  4,  c.  57 ;  and  a  settlement  by  rating 
cannot  now  be  acquired.  The  case  merely  states  that  Gill 
paid  the  rates  between  1815  and  1830.  It  does  not  ap- 
pear that  the  rating  took  place  previously  to  the  passing  of 
6  Geo.  4,  c.  57*    The  rating  may  have  been  in  1829* 

Denman,  C.  J. — Upon  reading  this  case  we  cannot 
doubt  that  the  Court  of  Quarter  Sessions  meant  that  Gill 
was  rated  to,  and  charged  with,  and  that  he  paid,  the  church, 
poor,  and  highway  rates  during  all  the  period  of  time  be- 
tween the  years  1815  and  1830.  There  was  therefore  a 
rating  previously  to  the  passing  of  6  Geo,  4,  c.  57*  The 
act  of  35  Geo.  3,  c.  101,  declares  that  no  person  shall  gain 
a  settlement  by  being  charged  with,  and  paying  his  share 
towards,  the  public  taxes  or  levies  of  the  parish,  in  respect 
6f  any  tenement  not  being  of  the  yearly  value  of  10/.  It 
Mfould  be  too  much  to  infer,  according  to  the  ingenious 
argument  of  Mr.  Kelly,  that  this  act  applies  only  to  cases 
where  notice  to  the  overseers  of  the  parish  of  a  coming 
to  inhabit  was  formerly  necessary.  The  cases  of  Rex  v. 
Islington,  and  Rex  v.  Penryn,  were  referred  to  and  much 
Considered  in  Rex  v.  St.  Pancras,  and  were  deliberately 
overruled. 
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IStft.  Parks*  J.-^There  is  a  period  of  timt  when  a  potnt  of 

^^"''^'  sessions  law  must  be  considered  as  settled.    This  quetlion 

t.  has  been  twice  considered ;  namely,  in  Rex  v.  Si^  Pancrmi, 

PfcHaYir.  jipj  j^  jj^jp  ^^  Lower  Hejfordj  we  cannot  now  decide  con- 

Irarj  to  those  two  cases. 


Taunton^  J«  concurred. 


Order  of  Sessions  confirmed. 


The  KtNG  V.  Evan  Owbn  Jones,  Thomas  TsunY, 
Elissabbtu  TftufiT,  and  Elieabbtm  Tritbt  the 
Younger. 

An  indictment  AT  the  Gieneral  Quarter  Sessions  held  for  the  city  of 
rac^tHmb^  Bristol  in  October,  1830,  the  defendants  were  found  guilty 
zle  the  goods  upon  an  indictment  for  fraudulently  concealing  the  goods 
muH  statrt^e  ^^  Jones,  who  had  been  declared  a  bankrupt, 
trading,  peti-  Thejirtt  count  of  the  indictment  stated,  that  on  the  M 
tor's  debt,  and  day  of  December,  9  Geo.  4,  a  commission  of  bankruptcy 
Uie  becoming  ig^Qed  against  Jones,  directed  Slcj  By  virtue  of  which 
Itisnotsuf-  commission  the  commissioners  found  that  Jones  had  be^ 
thata'com^fk  ^^^^  ^  bankrupt  within  the  meaning  of  the  statute  then  io 
sion issued  un- force^  and  adjudged  him  a  bankrupt  accordingly;  And 
party  was  duly  ^^^^  ^''  ^^^  defendants,  contriving  to  cheat  the  creditors  of 

found  and  de-   Jones,  on  the  10th  day  of  December,  in  the  year  aforesaid, 

CMnvatobea      ... 

bankrupt.         did  conspire  unlawfully,  fraudulently,  and  against  the  foiln 

of  the  statute  in  such  case  &c.  to  remove,  conceal,  and 

egibezale  a  great  part  of  the  personal  estate  of  Jones,  that 

is  to  say,  twenty-^two  Bank  of  England  notes  of  the  value 

of  100/.  each;  and  that,  in  pursuance  of  such  conspiracyi 

Jones  did,  on  the  said  10th  day  of  Pecemberi  unlawfully 

deliver  and  cause  to  be  delivered  to  Elisukbeth  Trub^^  and 

Ulizabeih  Truby  did  receive  and  have  of  and  fro^A  the  aaid 
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Jone$t  the  several  bank  notes  of  him  the  said  Jtines^  in        18S). 
order  and  to  the  intent  that  the  same  mieht  and  should  be      ^"^Y^^ 
SO  unlawfully  removed,  concealed,  and  embezzled  as  afore-  9. 

said,  to  the  great  damage  of  the  creditors,  and  to  the  evil       Jonts. 
8tc.      The  second  count  stated  the  delivery  to  be  to  Eliza'-  Second  couDt. 
beth  Truhy  the  younger,  the  other  defendant  who  received 
the  same.     The  third  count  differed  from  the  second,  in  Third  count, 
stating  a  delivery  to  and  a  receiving  by  Elizabeth  Trmby 
and   Elizabeth  Truby  the  younger.       The  fourth  count  Fcufth  eoufkt. 
stated,  that  Jones  having  been  declared  a  bankrupt,  dnd  the 
said  commission  being  in  force,  the  four  defendants  did 
conspire  fraudulently  to  conceal  and  embezzle  certain  prd* 
perty  then  and  there  being  part  of  the  personal  estate  of 
the  said  Jones^  of  great  value,  to  wit,  of  the  value  of  2^001.; 
and  that  Jones^  in  pursuance  of  the  said  conspiracy,  on  the 
10th  of  December,  in  the  reign  aforesaid,  delivered  to  £A* 
xabeth  Trtiby,  and  Elizabeth   Truby    did    receive   from 
Jones,  twenty-two  Bank  of  England  notes  of  100/.  each,  of 
the  property  of  the  said  Jones,  in  order  that  the  same  might 
be  tontealed  and   embezzled.       Fifth  count,  that  Jones  pifth  c^uiit. 
having  been  §0  declared  and  adjudged  a  bankrupt  as  afore- 
said, the  four  defendants,  on  the  said  10th  day  of  Decem- 
ber, did  conspire  to  cheat  and  deAaud  thd  creditors  of 
Jones,  by  unlawfully  and  fraudulently  concealing  and  em- 
bezzling a  great  part  of  the  personal  estate  of  the  daid 
Jones,  of  great  value,  to  wit,  of  8ic. ;  and  that  Jones,  itt 
pursuance  of  the  conspiracy  on  the  said  10th  day  of  De- 
cember, did  deliver  to  Elizabeth   Trubt/,   and  Elizabeth 
Tfubjf  did  receive  from  Jones,  certain  property  of  him  the 
ftaid  Jonei,  of  great  value  Sic.,  that  is  to  say,. twenty-two 
iSttUk  of  England  notes  &c.,  to  the  intent  that  the  said 
last  mentioned  property   might  Unlawfully  be  concealed 
Md  embezzled,  to  the  great  damage  of  the  creditors  8cc. 
Sitth  count,  that  Jones  having  been  declared  bankrupt  a$  Sixth  count. 
Aforesaid,  atid  the  said  commission  being  in  force,  the  four 
defendantd  contriving  as  aforesaid,  unlawfully  did  conspire 
to  ehesit  and  defraud  the  creditors  of  said  Jones,  by  unlaw- 
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1838.  fully  and  fraudulently  concealing  a  great  part  of  the  per- 
sonal estate  of  Jones,  then  and  there  of  great  value  &c. 
to   the   great  damage   &c.       Seventh   count,  that  Jones 

Jones.        having  been  adjudged  and  declared  a  bankrupt  as  afore- 

Seventh  count.       •!         j*.!  ••       ••       *     c  *.i_r         jrj 

said,  and  the  commission  being  m  force,  the  four  defend- 
ants, on  8cc.  did  conspire  unlawfully  to  conceal  a  great 
part  of  the  personal  estate  of  the  said  Jones,  then  and  there 
of  great  value  &c.,  to  the  great  damage,  &c. 

Certiorari.  This  indictment   was   removed    by   certiorari  into  the 

Court  of  King's  Bench,  and  in  Trinity  term  last,  Bompas, 
Serjt.)  obtained  a  rule  nisi  to  arrest  the  judgment,  against 
which, 

Merewether,  Serjt.,  now  shewed  cause.  The  objection 
to  this  indictment  is,  that  it  omits  to  state  the  petitioning 
creditor's  debt,  the  trading,  and  the  act  of  bankruptcy. 
These  averments  were  necessary  under  the  5  Geo.  2,  c.  SO; 
but  they  are  not  required  by  6  Geo.  4,  c.  16,  the  act  now 
in  force.  The  language  of  the  latter  statute  differs  mate- 
Felony,  ander  rially  from  that  of  the  former.  The  5  Geo.  2,  c.  50,  enacts 
g^  J,      *  '     '  by  the  1st  section,  that  if  any  person  who  hath  become  a 

bankrupt  within  the  meaning  of  the  statute  then  in  force 
concerning  bankrupts,  and  against  whom  a  commission 
shall  have  been  awarded,  and  who  shall  have  been  declared 
a  bankrupt,  shall  conceal  any  part  of  his  personal  estate,  to 
the  value  of  20/.,  with  intent  to  defraud  his  creditors,  he 
Felony,  under  shall  be  deemed  guilty  of  felony.  The  6  Geo.  4,  c.  16, 
8.118.  '       '  ^*  ^^^»  enacts,  that  if  any  person  against  whom  any  com-- 

mission  shall  be  issued,  whereupon  such  person  shall  have 
been  declared  bankrupt ,  shall  conceal  any  part  of  his  estate, 
with  intent  to  defraud  his  creditors,  every  such  bankrupt 
shall  be  guilty  of  felony,  and  shall  be  liable  to  be  trans- 
ported for  life,  or  for  such  term,  not  less  than  seven  years, 
as  the  Court  before  which  he  shall  be  convicted  shall  ad- 
Distinction  judge.  There  is  this  difference  between  the  language  of 
epactroents.  ^^^  ^^^  statutes : — the  former  statute  says,  that  if  any  per- 
son who  shall  be  a  bankrupt ;  the  latter  statute  says,  if  any 
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persoD  against  whom  a  commission  has  issued,  shall  conceal        1839* 
his   property,  he  shall  be  guilty  of  felony.      Under  the      xheKuro 
statute  of  5  Geo,  2,  it  was  a  condition  precedent  to  a  convic-  v. 

lion,  that  the  party  should  be  a  bankrupt,  and  that  a  com- 
mission should  have  issued  against  him,  and  that  he  should 
under  that  commission  have  been  declared  a  bankrupt. 
Under  the  statute  of  6  Geo.  4,  the  only  condition  is,  that 
a  commission  shall  have  issued,  and  that  the  party  shall 
under  it  have  been  adjudged  a  bankrupt.  The  present  in- 
dictment, though  it  mustbe  admitted  not  to  be  so  framed  as  to 
be  good  under  the  old  statute,  is  yet  sufficient  under  the  new. 

There  is  another  ground  upon  which  this  indictment  Second  ground 
may  be  supported, — that  it  is  an  indictment  for  a  con-  todou'nlaw^^ 
spiracy  to  do  an  unlawful  act.  It  appears  from  the  case  ^t. 
of  The  King  v.  Turner  (a),  which  was  cited  when  the 
rule  nisi  was  obtained,  that  the  combining  to  do  an  un- 
lawful act  is  a  conspiracy.  The  concealment  of  the 
goods  was  unlawful ;  for  a  commission  having  issued 
under  the  great  seal,  and  the  party  having  been  declared 
a  bankrupt,  it  was  his  duty  to  put  his  goods  under  the 
custody  of  the  law.  [Parke,  J.  Then  if  a  commission 
illegally  issue  against  a  man,  he  is  liable  to  be  transported 
for  seven  years  if  he  do  not  surrender  under  the  com- 
mission.] The  adjudication  by  the  commissioners  forms  a 
prima  facie  case  of  the  party's  being  a  bankrupt ;  and  as 
the  primary  object  of  the  Bankrupt  Act  is  to  secure  an 
equal  division  of  the  property  amongst  the  creditors,  it 
may  have  been  considered  by  the  legislature  that  such 
object  would  be  best  effectuated  by  declaring,  that  in 
all  cases  where  a  commission  of  bankrupt  has  issued, 
although  it  may  be  supersedable,  the  party  shall  give  up 
his  property  to  the  commissioners  appointed  by  that  com- 
mission, and  shall  not  attempt  any  concealment.  The 
cases  of  King  v.  Punshon  (&),    Guinness  v.  Carroll  (c),  and 

(a)  13  East,  398.  (c)  2  Mann.  &  Ryl.  139. 

(6)  3  Campb.  96. 

G 
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IdSd.        Rex  V.  ^riM  (a),  which  may  be  relied  upon  on  the  other 
side,  are  all  cases  under  the  statute  of  Geo.  2. 

Bompas,  Serjt.  in  support  of  the  motion.  The  Court,  in 
construing  a  statute,  will  not  infer  that  the  words  constitute 
a  crime  if  thej  will  bear  another  construction.  The  statute 
of  Geo.  4  does  not  contain  the  same  words,  but  it  contains 
the  same  provisions  as  the  act  of  Geo,  2,  The  112th 
section  refers  to  the  18th  section,  and  that  section  declares 
who  shall  be  bankrupts.  A  commission  cannot  lawfully 
issue  against  a  party,  unless  he  is  a  trader,  owes  a  debt  of 
a  certain  amount,  and  has  committed  an  act  of  bankruptcy. 
Here,  the  indictment  having  omitted  to  state  these  circum- 
stances^  it  is  to  be  assumed  that  they  did  not  exist ;  con- 
sequently the  commissioners  had  no  authority,  and  the 
party  might  have  brought  an  action  against  the  messenger 
of  the  commission  for  these  very  goods.  A  party  cannot 
be  indicted  for  stealing  his  own  goods  (6).  The  defendant 
might  have  maintained  an  action  for  these  very  goods,  and 
yet  he  is  to  be  found  guilty  of  and  punished  for  conspiring 
to  remove  them.  [Tautiton,  J.  The  gist  of  the  indictment 
is  the  conspiracy.]  Tliere  are  not  sufficient  averments  to 
make  the  crime  charged  a  conspiracy.  It  does  not  appear 
that  the  act  done  was  unlawful.  A  conspiracy  is  the  com- 
bining to  do  an  unlawful  act,  or  to  do  a  lawful  act  by 
unlawful  means.     (Here  he  was  stopped  by  the  Court.) 

Dekman,  C.  J. — It  is  quite  clear  that  if  the  indictment 
had  been  for  felony,  it  would  have  been  informal  in  its 
present  shape.  There  must  have  been  averments  that 
the  defendant  had  traded  and  become  a  bankrupt.  The 
question  then  arises  whether  the  indictment  can  be  sup- 
ported as  charging  a  conspiracy  to  defraud  the  creditors  of 
a  bankrupt  de  facto,  a  commission,  primd  facie  good, 

(a)  1  Leach's  C.  C.  1Q»  purpose  of  charging  a  bailee  or  the 

(6)   Except  where  the  larceny      hundred.     H<  P.  C.  67. 
is  committed  by  the  owner  for  the 
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baTidg  ifliued  against  bim.    The  same  answer  applied  to        J889. 
both ;  if  it  was  necessary  to  state  the  trading,  act  of  bank-"     ij^^'^ 
ruptcjTi  and  petitioning  creditor's  debt  in  the  one  case,  it  is  t, 

ao  in  the  other.  If  the  party  was  not  a  trader,  the  cdniniis«  Jot^^. 
•ion  was  illegaL  The  indictment  should  have  charged  all 
unlawful  adt;  but  the  only  act  stated  is  the  I'emoval  and 
concealment  of  the  goods ;  whereas,  if  the  commission  is 
bad,  the  party  had  a  right  to  remove  them.  Were  We  to 
hold  the  indictment  good,  this  absurdity  would  follow,  that 
SI  person  might  recover  goods  by  action,  and  yet  be  dc'* 
clar«d  a  felon  for  removing  those  identical  goods.  No  un« 
lawful  act|  therefore,  is  stated.  A  conspiracy  is  the  com« 
bining  either  to  do  an  unlawful  act,  or  to  do  a  lawful  act 
by  unlawful  means.  I  am  of  opinion^  therefore,  that  thi^ 
indictment  for  conspiracy  cannot  be  supported,  and  that 
judgment  must  be  arrested. 

Pabks,  J«— I  am  also  of  opinion  that  the  rule  to  arrest 
the  judgment  in  this  case  must  be  made  absolute.  In  atl 
indictment  it  should  be  stated  either  that  an  unlawful  act 
was  done>  or  that  a  lawful  act  was  done  in  an  unlawful 
manden  It  is  said  that  the  act  charged  is  unlawful ;  but  I 
do  not  think  that  sufficient  is  stated  in  the  indictment  to 
make  it  appear  that  the  act  is  unlawful.  This  indictment 
would  not  have  been  sufficient  under  the  stat.  of  5  Geo.  %% 
The  only  question  is  upon  the  112th  section  of  6  Geo.  4. 
I  am  of  opinion  that  the  1 12th  section  refers  to  the  18th 
MCtion  of  the  same  act,  and  that  it  is  not  such  an  offence 
MB  the  statute  was  intended  to  provide  for,  to  remove  goods, 
or  conceal  goods  from  the  commissioners,  unless  the  com* 
fliiision  be  valid.  The  Word  "  commission"  made  use  of  in 
the  1  Ittth  section,  must  mean  '^  such  commission  as  is  before 
flientionedi"  Other  parts  of  the  same  act  require,  that 
before  a  cotnmission  shall  be  issued,  an  act  of  bankruptcy 
nball  have  been  committed,  and  that  the  party  shall  owe  A 
debt  to  a  certain  amount. 

G   2 
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1832.  Taunton,  J. — I  am  of  the  same  opinion.     The  rule  as 

JiT^j!^^      to  indictments  I  apprehend  to  be  this :  that  all  those  cir- 
T.  cumstances  must  be  stated  which  shew  that  some  ofFence 

JONES.  must  necessarily  have  been  committed,  and  not  merely  so 
much  matter  as  will  induce  a  probability  of  such  offence 
having  been  so  committed.  It  is  not  suflScient  that  the 
commission  issued,  or  that  the  commissioners  adjudged 
him  a  bankrupt ;  he  must  actually  have  become  a  bankrupt. 
Now  this  indictment  states  nothing  of  the  sort.  In  every 
commission  there  is  a  recital  of  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy.  Here,  after  stating 
that  the  commission  had  issued,  they  should  have  proceeded 
as  in  the  commission  itself,  to  state  that  he  had  traded  and 
become  a  bankrupt,  as  well  as  that  he  was  so  found  by  the 
commissioners.  The  commissioners  may  have  done  all 
that  they  have  done,  without  Jones  having  ever  legally 
subjected  himself  to  their  authority  by  the  commission  of 
an  act  of  bankruptcy ;  and  if  this  were  so,  it  was  not  an 
unlawful  act  in  him  to  remove  the  goods  and  conceal  them 
from  these  unauthorized  commissioners.  If  the  goods  had 
been  in  the  possession  of  the  commissioners  he  might  have 
re-taken  them,  and  in  so  doing  have  at  most  committed  a 
trespass ;  and  the  case  of  The  Kifig  v.  Turner  shews  that 
a  combining  to  commit  a  trespass  does  not  amount  to  a 
conspiracy. 

Patteson,  J. — 1  am  of  the  same  opinion.  It  was  con- 
ceded on  the  part  of  the  prosecutor  of  this  indictment,  and 
several  cases  shewed,  that  under  the  old  act  there  used 
always  to  be  inserted  in  the  indictments  allegations  of  a 
trading  and  committing  of  an  act  of  bankruptcy.  It  was 
then  endeavoured  by  him  to  be  shewn  that  the  6  Geo.  4, 
c.  1 6,  made  this  unnecessary,  and  that  any  man  de  facto 
found  to  be  a  bankrupt,  by  conspiring  to  remove  his  goods, 
and  to  conceal  them  from  the  commissioners,  is  guilty  of 
doing  an  unlawful  act.     It  appears  to  me  that  this  cannot 
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be.     Ill  the  former  part  of  the  statute  it  is  declared  what 
person  may  be  a  bankrupt,  and  throughout  the  rest  of  the     j»    )^_^ 
act  it  is  said  *'  such  bankrupt."     I  am  of  opinion,  therefore,  v. 

that  the  allegations  as  to  the  bankruptcy  are  deficient,  and 
that  this  indictment  is  bad. 

Judgment  anested. 


Jones. 


Hull  Dock  Company  v.  Priestly. 

Debt  for  tonnage  dues,  payable  in  respect  of  ships  and  Vessels  taking 
1       !•  1       1   ^      1  -rfct  -11.  in  the  whole  or 

vessels  of  the  defendant.     Flea,  nil  debet.  part  of  their 

At  the  trial  before  Vaughan,  B.,  at  the  Yorkshire  Sum-  ^*[t^J"G^®ie 
mer  Assizes,  1831,  a  verdict  was  found  for  the  plaintiffs  andproceed- 
for  12/.  debt  and  one  shilling  damages,  subject  to  the  opi-  |o^Hc?rare 
nioQ  of  the  Court  upon  the  following  case  :  liable  to  pay 

The  plaintiff's,  who  are  incorporated  by  the  name  of  "  The  DQ^k  Compa- 
Dock  Company  at  Kingston-upon-HuU,"  are  the  owners  ny  the  tonnage 
of  extensive  docks,  basins,  quays,  and  wharfs  at  the  town  per  ton,  under 
and  port  of   Kingston-upon-HuU,  constructed,  improved,  4.2G.3,c.xci, 

S«  44. 

and  maintained  by  them  in  pursuance  of  certain  acts  of     Vessels  pro- 
parliament  passed  in  the  14th,  42d,  and  45th  Geo,  3.    The  Huu'from 
defendant  is   clerk   to   the   Aire   and   Calder   Navigation  « pl»c®  above 
Company,  who  are  the  real  defendants ;  and  it  is  admitted  Leeds')andnot 
that,  for  the  purpose  of  trying  this  question,  he  is  properly  Jj^ching  at 
sued.  merely  passing 

This  action  is  founded  upon  the  42d  section  of  14  Geo.  3,  [n^o^hr^rt 

c.  56,  (extended  as  hereinafter  mentioned,)  which  imposes  of  Goole,  are 
,  .     ,  .     .  ,,  ,  .       .   ,  .       not  liable  to 

certain  tonnage  duties  upon  all  vessels  commg  into  or  gomg  tonnage  duty. 

out  of  the  harbour,  basins,  or  docks,  or  loading  or  unload^ 

iog  within  the  said  port ;  and  the  plaintiffs  seek  to  recover 

the  duty  per  ton   payable   upon    the  vessels  hereinafter 

named.     Goole  is  situate  on  the  river  Ouse,  inland  25  miles 

west  of  Kingston-upon-Hull;    and    the  Aire  and  Calder 

Navigation  Company  have  there  recently  made  docks,  and 

built  quays,  warehouses^  and  other  conveniences  suitable 


CASES  IN  THE  KING  S  BENCH, 

t83f«        for  carrying  on  fi  foreign  trade.     On  the  13th  of  December, 

Hw     Dock    ^^^''»  *  commission  issued  out  of  the  Exchequer  purport* 

CoMPANY     ing  to  appoint  Goole  to  be  a  port  in  the  United  Kingdom 

Pbiktly.     ^^  ^^^  import  and  export  of  goods,  and  assigning  commis" 

sioners  for  setting  out  the  limits  of  the  said  port,  and  to  ap* 

Commission  to  point  legal  quays  for  the  loading  and  unloading  of  goods,  and 

set  out  limits      ^         ,  ,        •  'it 

of  port  of        '*^>'  Other  purposes  therem  mentioned ;  the  commissioners  pro- 

Goole.  ceeded  to  assign  and  set  out  such  limits  and  appoint  such  legal 

quays,  and  on  the  19th  of  January,  1828,  certified  to  the 
barons  of  the  Exchequer  that  they  had  so  done.  The  com- 
mission and  certificate  were  afterwards  inrolled  in  the  Ex- 
chequer, and  since  that  time  there  have  been  a  custom<- 
house,   custom-house  officers,    and  king's    warehouses   at 

Hull.  Goole.    Hull  is  situate  upon  the  H umber,  into  which  river, 

apd  considerably  to  the  westward  of  the  town,  fall  the  two 
rivers  Ouse  and  Trent,   losing  at   their  confluence  th^ir 

GriflMby.  respective  names  in  that  of  Humber.   Grimsby  is  an  ancient 

port  on  the  Humber  to  tlie  south-eastward  of  Hull,  and 
about  thirty  years  ago  was  constituted  a  port  for  foreign 

iiG^dtfC  56«  trade.   By  14  Geo,  3,  c.  56,  s.  42,  certain  rates  were  directed 

to  be  paid  by  ships  or  vessels  (with  certain  exceptions)  com- 
ing into  or  going  out  of  the  said  harbour,  basin,  or  docks 
within  the  port  of  Hull,  or  unloading  or  putting  on  tborei 
or  lading  or  taking  on  board  any  of  their  cargo,  or  any 
goods,  wares,  or  merchandize  within  the  said  port.  By  th^ 
44th  section,  certain  exceptions  are  introduced  in  favour  of 
coasting  vessels.  The  45th  section  imposes  certain  wharf- 
age dues,  and  by  the  49th  section  the  customer  is  not  to 
discharge  any  vessel  until  the  rates  and  duties  payable 
under  that  act  were  paid.  In  pursuance  of  such  act  a  con^ 
aiderable  part  of  the  now  existing  basins,  quays,  and  coiit 
veniencies  were  constriicted,  and  large  sums  of  mo^ey 
expended  by  the  dock  company  thereon.      By  49  Geo,  % 

42G.3,  c.xci.  c.  xci,  the  dock  company  were  empowered  to  make  aa 

additional  dock,  whicli  was  subsequently  made.    By  45  Geo. 

45G.S,  cilii.  ^  c.  xlii,  the  rights  and  privileges  which  belong  16.  th^ 

port  of  Hull  were  extended  to  the  docks  and  b^sias  re^p«Ci» 
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tifely,  wbicbi  to  all  intent  and  purposeS|  were  to  be  deemed 

and  held  to  be  part  of  the  port  of  Hull.  Hull  Dock 

At  the  Yorkshire  Lent  Assizes,   1829>  an  action  was     Compaut 
tried  between  the  present  plaintiffs  and  William  Brownt,     "Pi^imLx* 
but  the  real  defendants  were  the  Aire  and  Calder  Navi- 
gation Company.     It  was  an  action  of  debt  for  tonnage  Former  trial 
dues    payable   in  respect    of  ships    and   vessels    of  the  tiffeaad  ^ *'°* 
defendants,  having  laden  and  taken  on  board  and  unladen  Brqv^, 
and   put   on    shore    goods    and    merchandize  within   the 
limits   of  the  port  of  Hull.     A  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court  of  King's 
Bench  on  the  case  reserved.     Upon  the  argument  of  the  Special  case, 
case  before  the  Court,  it  was  contended  on  the  part  of  the 
plaintiffs,  amongst  other  things,    that  Goole  was   within  Deci8ioa,rjth.at- 
the  limits  of  the  port  of  Hull,  within  the  meaning  of  the  within  the  port 
several  acts  before  mentioned.    The  Court,  however,  was  of  ^^  ^^* 
a  contrary  opinion,  and  judgment  was  accordingly  pro- 
nounced in  favour  of  the  defendants,  (a)  Before  that  decision 
the  Hull  Dock  Company  had  been  in  the  habit  of  claiming 
the  last  mentioned   duties  from   vessels  trading   between 
Goole  and  foreign  ports,  but  they  afterwards  discontinued 
such  claim,  and  then  demanded  the  duties  now  in  dispute;  a 
demand  with  which  the  Aire  and  Calder  Navigation  Com* 
paay  refuse  to  comply. 

In  April,  1831,  ''The  Eagle,"  a  steam- vessel  belonging  First  class* 
to  the  Aire  and  Calder  Navigation  Company,  took  on  board 
a  cargo  of  goods  at  Goole,  and  proceeded  therewith  to  the 
port  of  Hull,  came  into  the  basin  of  the  H umber  dock, 
within  the  port  of  Hull,  and  unloaded  its  cargo  on  tho 
plaintiffs'  quay  or  wharf. 

In  the  same  month  ''  The  Stanhope,"  a  sloop,  also  Second  class. 
belonging  to  the  Aire  and  Calder  Navigation  Company, 
took  in  a  part  of  its  cargo  at  Leeds,  and  proceeded 
therewith  to  Goole,  where  it  took  on  board  the  remain* 
iog  part  of  its  cargo,  and  proceeded  thence  therewith  to 
HuUj  where  it  came  into  the  Humber  Dock,  and  there 

(<f)  Sea  ifais  oase^  8  Bam.  &  Adol.  43;  6  Mann.  &  RjL 
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gistered. 


Wharfage. 
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unloaded  and  delivered  a  part  of  the  same  into  other  vessels 
alongside.  It  afterwards  proceeded  through  the  docks  into 
the  harbour,  and  within  the  port  landed  the  remainder  of  its 
cargo  upon  the  quay  belonging  to  Tomlinson  and  Newbald, 

In  the  same  month  **  The  Bliicher,"  another  sloop, 
also  belonging  to  the  said  Navigation  Company,  took  on 
board  its  cargo,  consisting  of  goods,  wares,  and  mer- 
chandize, at  Leeds,  and  proceeded  thence  therewith  to 
Hull  and  came  into  the  harbour  there,  and  within  the 
said  port  unladed  and  delivered  the  same  upon  the  said 
quay,  having  in  the  course  of  its  voyage  passed  thrpugh 
the  entrance  basin  of  the  docks  at  Goole  without  taking 
in   any  goods  there. 

In  the  same  month,  "  The  Fame,"  another  sloop  also 
belonging  to  the  said  Aire  and  Calder  Navigation  Company, 
came  into  the  said  harbour,  and  within  the  said  port, 
laded  and  took  on  board,  from  the  quay,  a  cargo  for 
Leeds,  and  went  out  of  the  harbour  with  its  cargo  on  board, 
and  proceeded  on  its  voyage  to  Leeds,  passing  through  the 
entrance  basin  of  the  docks  at  Goole. 

In  each  of  the  foregoing  instances  the  plaintiffs  demanded 
the  tonnage  dues  of  9,d,  per  ton  from  the  persons  in  com- 
mand of  the  respective  vessels,  but  payment  was  refused. 
None  of  the  said  vessels  were  registered  either  at  the  port  of 
Goole  or  elsewhere,  but  upon  the  paddle  box  of  the  steamer 
was  painted  "  The  Eagle  of  Goole."  Previously  to  the 
decision  in  the  action  against  Browne  and  others,  vessels 
coming  down  or  going  up  theOuse  and  Trent  to  or  from 
Hull,  paid  to  the  Hull  Dock  Company  no  dock  dues  or 
tonnage  duties,  although  such  were  paid  by  vessels  depart* 
ing  the  Ouse  and  Trent  on  foreign  voyages.  Wharfage  has 
regularly  been  paid  to  the  Hull  Dock  Company  on  all  ves- 
sels,  whether  foreign  bound  or  otherwise,  that  have  come 
into  the  basins  or  docks  and  there  landed  goods  upon  the 
quays.  Such  payment  is  charged  upon  the  goods  for  the 
use  of  the  quays,  and  is  disbursed  by  the  owner  of  the  goods. 
Where  no  goods  have  been  landed  no  such  wharfage  has 
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been  required,  and  the  wharfage  rates  themselves  are  less 
than  are  usually  charged  in  the  port  of  London.  Wharfage 
was  paid  to  the  company  in  respect  of  all  the  goods  which 
were  landed  from  the  several  vessels  in  question  on  the 
quays  and  wharfs  of  the  Hull  Dock  Company  on  the  seve* 
ral  occasions  in  question. 

Whenever  foreign-bound  vessels,  or  vessels  passing  be* 
tween  Grimsby  and  Hull,  have  entered  the  harbour^  basins, 
or  docks,  they  have  paid  to  the  Hull  Dock  Company  ton- 
nage dues  in  addition  to  such  wharfage  as  by  their  use  of 
the  quays  or  wharfs  they  may  have  become  liable  to  pay ; 
the  tonnage  dues,  in  the  case  of  Grimsby  vessels,  are  2d, 
per  ton.  The  dock  dues  are  a  charge  upon  the  register 
tonnage  of  the  vessel,  and  are  payable  by  its  owner.  Ves- 
sels that  only  pass  between  Hull  and  Grimsby,  or  from 
Hull  up  the  Trent  and  Ouse,  or  to  Hull  down  those  rivers, 
require  no  coasting,  or  other  custom-house,  papers,  nor  do 
they  pay  coasting  duties.  Before  the  abolition,  in  March, 
1831,  of  the  tax  on  sea-borne  coals,  that  tax  was  levied  by 
the  custom-house  officers  at  Hull,  upon  all  coals  brought 
coastwise  into  the  port  of  Hull  from  Newcastle,  although 
upon  coals  brought  to  Hull  down  the  Ouse  or  Trent  no 
such  tax  attached. 

Upon  this  state  of  facts  the  plaintiffs  contended  at  the 
trial,  that  the  before-mentioned  vessels  were  liable  to  the 
tonnage  rates  demanded.  It  is  agreed  that  the  before-^ 
mentioned  acts  of  parliament,  special  case  and  judgment| 
and  the  map  hereunto  annexed,  shall  be  considered  as 
embodied  in  the  case,  that  either  party  may  refer  to  any 
public  act  of  parliament,  and  that  the  case  itself  may  be 
turned  into  a  special  verdict,  if  this  Court  shall  think  fit. 
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Alexanderftoi  the  plaintiffs. — The  question  depends  upon  14  G.  3,  c.  66. 
the  42d  sec.  of  14  Geo,  3,  c.  56,  which  enacts,  that ''  from  and 
after  the  30th  Dec.  1774,  there  shall  be  paid  and  payable  to 
the  said  company,  or  their  collectors  or  deputies,  for  their 
use,  for  every  ship  or  vessel,  (the  king's  ships  of  war  and 
other  ships  and  vessels  employed  in  his  Msyesty's  service 
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only  exceptedi)  comiDg  into  or  going  out  of  the  said  bar- 
bourj  bssin,  or  docks,  within  the  port  of  Kingston-upon- 
Hull,  or  unlading  or  putting  on  shore,  or  lading  or  taking 
on  board  any  of  their  cargo,  or  any  goods,  wares,  or  meri- 
chandize  within  the  said  port,  by  the  master  or  commander, 
owner  or  owners,  of  every  such  ship  or  vessel,  the  saveral 
rates  pr  duties  of  tonnage  (according  to  the  full  of  the 
r^ach  aqd  burthen)  hereafter  particularly  rated  and  described, 
that  is  to  say  (amoqgst  others) — For  every  ship  or  vessel 
coming  to  or  goipg  between  the  port  of  KingstoQ*upoa* 
Hull  and  any  port  to  the  northward  of  Yarmouth  in  Nor- 
folk, or  any  port  to  the  southward  of  the  Holy  Island,  for 
•very  ton  9d,  For  every  ship  or  vessel  trading  between 
the  said  port  of  Kingston-upon-Hull  and  any  port  or  place 
in  Great  Britain,  not  before  described,  for  every  ton  the 
sum  of  6d,ia)    Goole  is  a  port  to  the  northward  of  Yar- 


(a)  The  42d  section  then  pro- 
ceeds as  follows; — "  Which  rates 
or  duties  shall  be  and  are  hereby 
vested  in  the  said  dock  company 
9S  their  own  proper  monies,  and  to 
and  for  their  own  proper  use  and 
behoof,  for  the  purposes  aforesaid ; 
and  shall  be  paid  at  the  time  of 
suoh  ship's  or  vess^'s  entry  in- 
wards, or  clearance  or  discharge 
outwards,  or  in  case  any  ships  or 
vessels  shall  not  enter  as  aforesaid, 
then  at  any  time  before  such  ships 
or  vessels  shall  proceed  from  the 
said  port  at  the  custom-house  in. 
the  said  port." 

44th  section — **  This  act  shall 
not  extend  IQ  chaiige  any  ship  or 
vessel  with  the  rates  or  duties 
aforesaid,  or  any  part  thereof,  w  hich 
shall  come  or  go,  coastwise,  from 
or  to  any  pott  or  place  in  Great 
Britain,  to  or  from  any  place  up 
the  rivers  Trent  or  Ouse,  within 
the  limits  of  the  port  of  Hull,  as 
BOW  used,  or  to  or  fron  any  other 


place  up  the  said  rivers  Trent  or 
Ouse,  or  any  other  river  which  falls 
into  the  said  rivers,  or  either  of 
them,  or  which  shall  trade  between 
any  such  port  or  place  in  Great 
Britain  and  any  such  place  as 
aforesaid,  within  or  up  the  said 
rivers  or  either  of  them,  unless  such 
ship  or  vessel  shall  come  into  or 
go  out  of  the  basin  or  dock,  or  any 
part  of  the  said  harbour  or  haven, 
called  '  Hull  Haven,'  or  shall  ose 
the  said  basin,  or  dock,  or  quays, 
within  the  said  harbour;  or  shall 
unlade  or  put  on  shore,  or  lade  or 
take  on  board  any  goods,  wares, 
or  merchandize,  or  any  part  of  the 
cargo  of  any  such  ship  or  vessel 
within  any  part  of  the  river  Hum- 
ber;  or  to  charge  with  the  said 
rates  or  duties,  or  any  part  thereof, 
any  such  coasting  ship  or  vessel 
which  shall  go  into,  or  by  the  offi- 
cers of  the  customs  be  called  into, 
the  said  harbour  or  haven,  for  the 
sole  purpose  of  heiog  entered  or 
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mouth  and  to  the  southward  of  Holy  Island.  Vessels  there-^ 
fore  lading  at  the  port  of  Hull  and  going  to  and  from  Goole 
ar^  within  the  express  words  of  the  act|  and  become  liable 
to  the  duty  of  Qd,  per  ton.  It  <;annQt  be  considered  an 
ai)sw^  to  this  that  Goole  did  not  exist  as  a  port  at' the  tipua 
of  the  passing  of  the  dock  act ;  J)QWtnng  College  v.  Pur* 
chas  (a)i  Harmon  v,  Bulcoek  (&).  As  well  might  it  be  said 
that  «teiun  vessels  are  not  within  the  rating  c|aus9i  because 
steam  vessels  have  been  introduced  for  the  first  time  since 
tbe  act  W48  passed.  Nor  can  it  be  an  answer  to  shew  that 
no  papers  are  furnished  by  the  custom-chouse  to  vessels  pas- 
sing from  Hull  to  the  interior,  for  there  are  many  seaward 
bottod  vessels  which  are  unfurnished  with  such  papers;  for 
examplcj  vessels  under  l&  tons  burthen,  vessels  in  ballast  or 
carrying  passengers  only.  Yet  these  would  indisputably 
be  liable  to  pay  dock  dues  in  the  e^'ent  of  their  using  the 
docks.  So  also  the  Grimsby  vessels  are  found  by  the  case 
to  need  no  coasting  papers,  and  yet  they  pay  the  toonag^ 
duties.  In  fact,  the  4gth  section  is  merely  a  mode  of 
securing  payment  of  the  dues  whenever  it  can  be  made 
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cleared    ^t    the    custom-house 
there." 

45tb  section — **  That  all  goods, 
wares,  and  merchandize,  which 
shall  be  landed  or  disohai^ged  upon 
any  of  the  quays  or  wharfs  which 
shall  he  erected  by  virtue  of  this 
9Cty  ^lall  be  liable  to  pay  and  shall 
be  changed  and  chargeable  with 
the  like  rates  of  whariage  and  pay- 
ments as  are  usually  taken  or  re- 
ceived for  any  goods,  wares,  or 
BMicbaadiae,  loaded  or  discharged 
upoa  anj  quays  or  wharfs  in  the 
port  of  London,  and  shall  be  paid 
to  the  respective  company  and 
owners  of  the  said  quays  or  wharfs 
so  to  be  erected  as  aforesaid,  in 
like  manner  as  the  rates  and  duties 


established  by  this  act  are  her^y 
directed  to  be  paid." 

49th  section — "  That  no  cus- 
tomer, collector,  &c.,  shall  hereaf- 
ter give  or  make  out  uny  cocqueC 
or  other  dischftrge,  or  take  any  re* 
port  outwards  for  any  ship  or  ves* 
sel  trading  or  coming  to  the  said 
port,  until  the  rates,  duties,  and 
payments  hereby  granted  or  paya- 
ble by  the  master  or  othar  person 
taking  charge  of  such  ship  or  ves- 
sel, according  to  the  tenor  and  true 
meaning  of  this  act,  shall  he  paid 
into  the  respective  collectors  or  ofr 
ficers  appointed  to  receive  the 
same  as  aforesaid,  &c.^ 

(a)  d  B.  |c  Ad.  102. 

(6)  1  H.  Bla.  68. 
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1832.  available,  and  is  cumulative  upon  the  power  of  distress 
Hull  Dock  g*^^"  ^y  ^'  ^7,  aud  the  common  law  right  of  action. 
Chapman  v.  Pickersgill  (a).  The  same  argument  would 
extinguish  the  Hull  Dock  Company's  right  to  wharfage, 
which  is  equally  controllable  by  the  custom-house  officers 
and,  yet,  recoverable  b^  distress  or  action.  But  it  is  admit- 
ted that  the  vessels  in  question  are  liable  to  wharfage.  It 
is  no  answer  to  the  plaintiffs'  claim  to  say,  that  wharfage 
is  paid  for  these  vessels,  and  therefore  that  tonnage  ought 
not  to  be  so.  Wharfage  is  given  by  the  45th  section.  It 
is  a  charge  upon  the  goods,  payable  to  the  respective 
owners  of  the  wharfs,  JluctuaUiig  in  amount  with  the  cor- 
responding charge  at  the  London  Docks,  and  demandable 
only  in  case  of  goods  being  landed  or  discharged.  Hull 
Dock  Company  v.  La  Marche  (6).  But  the  tonnage 
duties  are  a  charge  upon  the  vessels,  payable  to  the  Hull 
Dock  Company  alone^  Jixed  in  amount  by  the  Dock  Act, 
and  demandable  whether  any  goods  be  landed  or  not. 
They  are,  consequently,  wholly  different  heads  of  charge. 
Besides,  what  compensation  do  the  Dock  Company  derive 
from  wharfage  paid  to  individuals  uninterested  in  the 
docks?  Yet  the  tonnage  duties  are  given  as  a  compen- 
sation to  the  Company  for  the  user  of  their  docks.  The 
argument  derivable  from  the  non-payment  of  a  tax  on  coals 
brought  riverwards^  whilst  seaborne  coals  were  liable  to 
pay  it,  only  proves  that  the  river  navigation  is  not  a  naviga- 
tion "  coastwise"  or  "  by  sea,"  to  which  sort  of  navigation 
alone  the  1 11th  section  of  6  Geo.  4,  c.  107,  attaches.  But 
it  is  not  contended,  nor  need  it  be,  that  the  navigation  be- 
tween Hull  and  Goole  is  either  "  coastwise"  or  "  by  sea." 
The  non-registry  of  the  vessels  in  question  is  immaterial. 
The  act  nowhere  points  to  the  register  as  being  a  criterion 
of  the  tonnage  or  liability  of  the  vessel ;  and  sections  46 
and  47  expressly  prescribe  a  mode  of  measurement  upon 
which^  being  completed^  the  rate  per  ton  attaches.     Be- 


(a)  2  Wib.  145. 


(6)  12  Mann.  &  Ryl.  lOf ;  8  B.  &  C.  4S. 
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sides,  the  Register  Act  is  not  applicable  to  vessels  sailing 
exclusively  upon  rivers,  nor  to  coasters  under  fifteen  tons 
burthen ;  yet  what  reason  can  be  assigned  why  such  vessels 
should  not  pay  for  using  the  docks  i  It  is  true  that  the 
42d  section  makes  the  duties  payable  ''at  the  entry  in- 
wards or  clearance  or  discharge  outwards  at  the  custom- 
house.'' But  the  former  words  must  be  understood  either 
in  the  popular  sense  of  "  entering"  or  ^'  quitting"  the 
docks,  or  they  must  be  considered  as  applicable  to  such 
vessels  as  come  within  the  49th  section,  and  not  as  restrictive 
to  them  only  ;  the  latter  words  must  be  construed  to  desig- 
nate the  custom-house  as  a  convenient  place  of  payment,  and 
not  as  the  source  of  the  liability  to  pay.  The  non-payment 
hitherto  of  the  dues  now  demanded  is  immaterial.  In  the 
Hull  Dock  Company  v.  Browne  {a),  a  usage  for  fifty  years 
was  considered  much  too  recent  to  afford  any  inference  of 
liability.  Yet  here  the  non-payment  can  only  have  been 
since  18^8,  when  Goole  was  erected  into  a  port.  The  dif- 
ference in  the  places  from  or  to  which  the  respective 
vessels  were  bound  cannot  affect  the  question  of  their  lia- 
bility. They  all  come  ostensibly  from  the  port  of  Goole, 
and  the  Dock  Company  afford  the  same  accommodation, 
whatsoever  place  the  cargo  is  obtained  from  or  consigued 
to.  But  the  object  of  the  Hull  Dock  Act  was  to  make  the 
accommodation  and  the  compensation  reciprocal ;  and  that 
object  would  be  frustrated  by  allowing  the  suggested  dis- 
tinction. 

If  Goole  should  not  be  considered  a  port  within  the 
meaning  of  the  Hull  Dock  Act,  it  is  at  least  a  ^'  place,'' 
and  so  within  the  clause  that  imposes  a  tonnage  duty  of  6d, 
It  is  true,  that  to  claim  duty  in  an  inverse  ratio  to  the  dis- 
tance seems  an  absurdity.  But,  if  it  be  so,  it  is  one 
created  by  the  defendants  themselves  in  negativing  the  ap- 
plication of  the  word  "  port"  to  Goole,  and  so  excluding 
the  operation  of  the  twopenny  clause.  The  defendant  is, 
in  point  of  fact,  claiming  an  unlimited  user  of  the  Hull 

(o)  3  Bara.&  Adol.  48. 
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Docks^  at  any  period  and  to  any  extent,  without  offering 
the  slightest  compensation. 

Wightman,  with  whom  was  Milner,  contrd.  There  are  three 
different  classes  of  vessels,    Ist^  Those  which  load  at  Goole 
and  discharge  their  cargoes  at  HulK     Sdly,  Those  vessels 
which  load  at  Leeds,  pass  through  the  basin  at  Goole,  and 
discharge  their  cargoes  at  Hull.   And  3dly, Those  which  load 
at  Hull  and  discharge  (d)  their  cargoes  at  Leeds.    The  plain 
and  obvious  meaning  of  the  42d  section  is,  that  vessels 
which  are  chargeable  with  tonnage  rates  must  proceed  sea^ 
ward  and  to  the  eastward  of  Hull.     If  the  literal  construe*- 
tion  of  the  act  contended  for  be  adopted,  a  vessel  coming 
from  Liverpool  would  be  liable  to  pay  no  more  than  2<f. 
per  ton.     The  words  in  the  act,  that  the  rates  shall  be 
paid  at  the  time  of  such  vessel  entering  inwards  or  cleai^ 
ance  or  discharge  outwards,  evidently  shew  that  such  vea* 
dels  only  are  contemplated,  and  are  within  the  meaning  of 
the  act,  as  are  cleared  or  discharged  by  the  custom-house* 
The  plaintiff  cannot  contend  that  the  44th  section  of  th6 
«ct  extends  the  operation  of  the  42d  section.     The  44th  is 
an  exempting  clause,  and  it  would  be  singular  if  a  clause 
of  exemption  were  to  extend  the  operation  of  the  sectiott 
imposing  the  rates.     The  44th  section  applies  only  to  ves« 
sels  going  coastwise,  that  is,  by  sea ;   such  vessels  wern 
formerly  regulated  by  13  Car,  2,  stat.  1,  c.  14.    This  is  an 
act  imposing  a  tax  upon  the  public,  and  there  are  no  clear 
and  unequivocal  words  charging  vessels  of  these  descrip- 
tions.   According  to  the  argument  on  the  other  side,  the 
greater  the  distance  a  vessel  came  from,  the  less  would  be 
the  rate  of  tonnage.      A  vessel  passing  through  Goole 
would  pay  6d.  per  ton,   but  a  vessel  from  Scarborough 
only  2(2.      Then  as  to  that  class  of  vessels  which  come 
from  Leeds,  and  pass  through  Goole,  on  their  way  to 
Hull.     It  is  admitted  that  vessels  passing  down  the  Trent 
to  Hull  are  not  chargeable  with  tonnage  rates.     If  vessels 

(a)  This  embraces  the    foarth      no  diitinction  was  attempted   to 
case,  between  which  and  the  third      be  drawn. 
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from  Leeds  are  to  be  charged,  there  would  then  be  this        1889. 
anomaly — a  vessel  from  the  Trent  would  be  exempt— a 
vessel  from  the  Aire  would  be  liable. 

Alexander,  in  reply.  Although  the  44th  section  cannot 
extend  the  meaning  of  the  42d»  it  may  explain  it;  per 
Lord  Tenterdefif  in  the  case  of  The  Hull  Dock  Company  v. 
Broome.  The  44th  section  points  out  the  extent  to  which 
the  exemption  is  to  be  carried,  and  that  very  exemption 
proves  the  legislature  to  have  thought  that  the  vessels 
mentioned  in  the  44th  section  would  have  been  chargeable 
with  tonnage  duties  unless  so  exempted.  It  also  shews 
that  they  had  under  their  notice  the.  question  of  exempt 
tion ;  and  the  absence  of  any  provision  in  favour  of  river 
vetsels  negatives  their  title  to  such  a  privilege.  If  the  ves« 
sels  in  question  are  coasters,  they  are  liable  under  the  44th 
secliony  because  they  have  used  the  docks  ;  if  they  be  not, 
they  are  liable  under  the  4£d  section,  because  not  exempted 
from  its  operation  by  the  44th.  It  is  urged  on  behalf  of  the 
defendant,  that  the  ports  aifected  by  the. twopenny  duty 
must  be  to  the  eastward  of  Hull.  But  the  act  prescribes 
no  such  limitation.  It  speaks  of  ports  generally  between 
Holy  Island  and  Yarmouth,  and  must  be  understood  as  re- 
ferring to  ports  oQ  the  east  coast  of  England,  which  Goole 
undoubtedly  is.  No  ambiguity  has  been  shewn  to  exist  in 
the  48d  section ;  and  the  case,  therefore,  does  not  fall 
within  the  rule  of  strict  construction,  where  a  burthen  is 
imposed  on  the  public.  If  not  ambiguous^  the  vessels  in 
question  were  *^  ships  or  vessels"  ''  coming  to  or  going  be« 
tween**  the  ^*  port  of  Kingston^upon^Hull,'*  and  a  **  port 
to  the  northward  of  Yarmouth*'  and  **  the  southward  of 
Holy  Island;"  and  as  such,  liable  to  the  tonnage  duty 
demanded. 

First  class— 

Denman,  C.  J.— We  think  it  perfectly  clear  that  Goole  LiabUitv  of 

vessels  loadiog 
is  a  port  on  the  east  coast  to  the  south  of  Holy  Island,  and  at  Goole  and 

consequently  that  vessels  which  load  at  Ooole^  and  after-  ^^^^Jhu^. 
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wards  go  within  the  harbour  of  Hull,  are  liable   to  the 
r^T^^^       tonnage  rate  of  twopence  per  ton. 
Company  With  respect  to  the  vessels  which  come  from  Leeds,  I 

Pbiestly.     *°^  ^^  opinion  that  there  are  no  words  in  the  act  of  par- 
liament sufficiently  clear  to  make  them  liable  to  any  tonnage 
Non-liability     ^"^^  whatever.     They  clearly  would  not  have  been  liable 

of  vessels  com-  to  tonnage  duties  before  Goole  became  a  port,  and  they 
IDS  froDi  Leeds 

cannot  be  said  to  proceed yVo/TZ  Goole,  as  they  merely  pass 

through  the  basin  there.  These  vessels  are,  therefore,  not 
liable  to  the  duty  of  twopence  per  ton.  But  it  was  contended 
that  if  they  be  not  liable  to  the  duty  of  twopence  per  ton,  that 
as  they  come  from  another  ''place  in  Great  Britain  not  before 
described"  in  the  act,  they  are  liable  to  the  duty  of  sixpence 
per  ton.  I  own  I  cannot  bring  my  mind  to  believe  that 
this  was  the  intention  of  the  legislature.  It  may  be  diflScult 
to  put  any  grammatical  construction  on  the  words  which 
does  not  lead  to  this  conclusion,  still,  I  am  not  satisfied  by 
the  act  of  parliament  itself,  that  such  is  the  duty  fixed. 
Meaninffof  Some  qualification  must  beimposed  on  the  word  "place," 
word  "Place."  It  must  be  supposed  either  to  mean  something  analogous 

to  ports  properly  so  called,  or  to  mean  a  place  on  the  coast. 
I  cannot  think  that  vessels  coming  from  inland  places,  which 
are  exempted  from  the  operation  of  the  first  part  of  the 
section  of  the  act,  which  imposes  a  duty  of  twopence  per 
ton,  can  be  satisfactorily  held  to  come  within  the  latter  part 
of  the  same  section  which  charges  a  duty  of  sixpence  per 
Subject,  not  ton.  It  is  absolutely  necessary,  in  order  to  charge  the 
less'^^ty  dis- "  ^"'ycct  with. any  duty,  that  such  duty  should  be  distinctly 
tinct|y  im-        imposed  by  the  legislature.     Here,  the  duty  is  distinctly 

imposed  on  vessels  sailing  from  the  port  of  Goole,  but  not 
upon  vessels  sailing  from  Leeds.  A  vessel  coming  from 
Leeds  does  not  sail  from  the  port  of  Goole,  but  from  a  place 
called  Leeds ;  and  I  am  of  opinion  that  a  place  of  that 
description  is  not  sufficiently  brought  within  the  operation 
of  the  words  of  this  act. 

Parke,  J. — The  question  in  this  case  relates  to  two 


posed. 


MICHAELMAS  T£RM»  III  WILL.  IV. 

classes  of  vessels,  oue  of  which  trade  from  the  port  of  Goole 
to  the  port  of  Hull,  and  use  the  harbour  there,  beginning    Uull^Dock 
and  ending  their  voyage  at  Goole.     Another  class  consists      Company 
of  vessels  which  come  from  Goole  and  end  their  voyage  at     Priestly. 
Hull.     The  question  is,  whether  both  or  either  of  these 
classes  of  vessels  fall  within  the  provision  of  the  42d  section 
of  the  14th  Geo.  3.     I  take  it  to  be  quite  clear  that  nothing 
is  to  be  given  to  the  Hull  Dock  Company^  except  what  is 
distinctly  made  out  to  be  within  the  words  and  meaning  of 
the  42d  section.     Construing  the  act  by  this  rule,  it  appears  First  nnd  se- 
to  me  that  vessels  which  trade  to  and  from  Goole  (Goole  ^ond  classes. 
being  the  terminus  of  the  voyage),  do  fall  within  the  mean- 
ing of  that  section. 

With  respect  to  the  question  as  to  those  vessels  which  Third  class. 
take  on  board  their  cargo  at  Leeds,  and  sail  from  the  port 
of  Goole,  I  differ  from  my  Lord.  I  cannot  distinguish 
between  those  vessels  and  vessels  sailing  from  Goole.  The 
Dock  Company,  in  my  opinion,  are  entitled  to  the  tonnage 
on  both  descriptions  of  vessels.  With  regard  to  the  first 
description  of  vessels,  the  intention  of  the  legislature, 
collected  from  the  words  of  the  42d  section,  was  to  give 
a  duty  of  twopence  on  all  ships  and  vessels  trading  to  or 
from  any  port  on  the  east  side  of  England  to  the  north- 
wards of  Yarmouth  and  southward  of  the  Holy  Island. 
Goole  has  been  recently  made  a  port ;  it  is  admitted  that 
this  part  of  the  42d  section  applies  to  a  port  recently  made, 
as  well  as  to  an  ancient  port.  It  is  evident  that  Goole  is 
a  port  on  the  east  coast  of  England,  to  the  northward  of 
Yarmouth  and  southward  of  the  Holy  Island ;  the  case, 
therefore,  falls  precisely  within  the  words  of  the  section. 
Consequently,  with  respect  to  all  vessels  which  take  goods 
on  board  at  Goole,  and  afterwards  sail  from  Goole  to  the 
port  of  Hull,  and  as  to  all  vessels  which  begin  their  voyage 
at  Goole  and  end  it  at  the  port  of  Hull,  and  vice  versa,  it 
appears  to  me  that  they  fall  within  the  first  part  of  the  42d 
section.  Then,  as  to  the  second  class  of  vessels  which 
take  on  board- their  cargo  at   Leeds  and   pass   through 
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Goole,  they  appear  to  me  to  sail  from  the  port  of 
Goole.  A  vessel  might  sail  from  the  Regent's-canal 
through  the  port  of  London,  or  might  take  on  board  a 
cargo  at  Norwich,  and  sail  from  Lowestoff  (as  soon  as  that 
place  be  made  a  port).  These  vessels  would  be  said  to 
sail  respectively  from  the  ports  of  London  and  LowestofT. 
There  is  one  reason  which  occurs  to  me  why  vessels  from 
Leeds  ought  to  be  rather  the  more  liable  to  the  duties  of 
tonnage  than  vessels  from  the  port  of  Goole.  If  we  look 
at  the  mode  in  which  the  tonnage  duty  is  collected,  we  find 
that  the  scale  is  in  proportion  to  the  distance.  A  small 
sum  is  imposed  on  vessels  sailing  from  a  port  near  to  Hull, 
a  greater  sum  on  vessels  from  a  distance.  Those  vessels 
which  sail  from  Yarmouth  and  Holy  Island,  and  trade  con- 
stantly to  Hull,  will  come  more  frequently  within  the  docks 
than  those  which  come  from  a  greater  distance  ;  and  by  the 
more  frequent  repetition  of  their  entrance  into  the  harbour, 
the  Dock  Company  will  get  a  greater  compensation  in  the 
way  of  tonnage :  vessels  which  sail  directly  from  Goole  to 
Hull,  will  come  more  frequently  into  the  port  than  those 
which  trade  from  Leeds  to  Hull,  because  the  voyage  from 
Leeds  to  Hull  is  longer.  If  for  a  short  trip  a  vessel  pays 
a  tonnage  of  twopence,  I  am  at  a  loss  to  conceive  why  it 
should  not  pay  for  a  longer  trip.  For  these  reasons  it 
appears  to  me  that  the  Dock  Company  are  entitled  to  duties 
on  both  descriptions  of  vessels;  on  the  first  class,  by  the 
express  words  of  the  act ;  as  to  the  second  class,  I  have  a 
less  confident  opinion,  because  I  find  that  my  opinion  dif- 
fers from  those  formed  by  the  rest  of  the  learned  judges. 


First  and  se- 
cond classes. 


Taunton,  J. — There  are  four  cases  stated  in  which 
tonnage  duties  are  claimed.  In  the  two  first  cases  the 
vessels  took  on  board  goods  at  Goole ;  in  one  instance  the 
whole  cargo,  and  in  the  other  a  part.  I  am  of  opinion 
that  on  these  vessels  the  duty  attaches.  This  opinion  is 
founded  on  the  reasons  stated  by  my  Lord  and  my  brother 
Parke,  viz.  that  these  two  vessels  came  within  the  literal 
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meaning  of  the  first  item  of  charge  in  the  42d  section  of        1839. 

the  act.     That  these  vessels  do  come  within  the  literal    S^"""^ 

Hull  Dock 

meanmg  of  the  section  is  owing  altogether  to  the  accident     Company 
of  Goole  having  been  made  a  port.  Pk.^Vlt. 

With  respect  to  the  other  two  classes  of  vessels,  I  am  of  j. .  ,  , 
opinion  that  tonnage  duty  is  not  demandable.  One  of  the  fourth  classes. 
vessels  took  on  board  its  cargo  at  Leeds,  and  proceeded  to 
the  port  of  Hull,  came  into  the  harbour  there,  and  unloaded 
and  delivered  its  cargo  at  the  quay  of  Messrs.  Tomlimon 
and  Theobald.  The  other  vessel  came  into  the  harbour  of 
Hull,  and  there  within  the  port  loaded  and  took  on  board 
from  the  same  quay  its  cargo,  and  proceeded  on  its  voyage 
to  Leeds,  passing  through  the  entrance  basin  of  the  docks 
at  Goole.  This  is  the  converse  of  the  other  case.  All 
that  either  of  these  vessels  did  was  to  pass  through  the 
entrance  basin  of  the  docks  at  Goole,  without  appearing  to 
have  made  a  rest  there  even  for  an  hour. 

The  tonnage  is  claimed  on  the  third  item  of  charge  in 
the  42d  section,  which  is  thus  worded :  *'  For  every  ship 
or  vessel  trading  between  the  said  port  of  Kingston-upon- 
Hull  and  any  other  port  or  place  in  Great  Britain,  not 
before  described,  for  every  ton  the  sum  of  sixpence.'*  The 
question  is,  whether  these  vessels,  merely  passing  through 
the  entrance-basin  of  Goole,  can  be  said  to  trade  between 
the  port  of  Hull  and  the  port  of  Goole.  The  word 
**  place/'  here,  must  be  considered  as  referring  to  a  place 
efusdem  generis  with  port,  that  is,  a  place  situate  on  the 
coast.  The  affixing  of  this  meaning  to  the  word  '*  place" 
will  exclude  Leeds  from  that  item  of  charge.  I  am  clearly 
of  opinion  that  a  vessel  cannot  be  said  to  trade  between 
Goole  and  Hull  merely  because  the  vessel  sailed  through 
die  entrance  basin  at  Goole. 

Nor  do  I  think  these  vessels  come  within  the  first  item 
in  the  42d  section.  The  words  of  that  section  are,  ''  For 
every  ship  or  vessel  coming  to  or  going  between  the  port 
of  Kingston-upon-HulI  and  any  port  of  a  certain  descrip- 
tion ;  within  wCicb  description,  it  is  admitted,  the  port  of 

Hfi 
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Goole  comes.     The  port  of  Hull  and  the  other  port  must 
Ti^"^^^      ^®  intended  to  mean  the  termium  a  quo  and  the  terminus 
Company     ad  quern  the  voyage  is  made.     It  cannot  be  said   because  a 
PaiESTLT      vessel,  in  its  passage  from  Leeds,  happens  to  pass  through 
the  entrance  basin  of  the  port  of  Goole,  that  it  is  therefore 
coming  to  or  going  from  Hull  to  Goole  (the  port  of  Goole 
not  being  in  any  sense  the  port  or  place  of  its  destination). 
I  think  therefore  the  tonnage  duty  attaches  on  the  two  ves- 
sels first  named  in  the  case,  but  not  on  the  two  secondly 
named  in  the  case. 

Imposition  of       Patteson,  J.  —  I   am    entirely  of  the   same   opinion. 

be  dis^Hncdy*'  "^^^^  ^^^  ^^  parliament  enables  a  particular  company  to 

enacted.  take  certain  dues  and  tonnage  on  certain  vessels ;  and  it 

has  always  been  held  that  statutes  which  lay  a  burthen  on 
any   person  whatever   must   show,  by  clear   and  distinct 

Third  and        words,  that  a  charge  is  imposed.     I  cannot  find  in  this  act 

of  parliament  any  words  which  are  applicable  to  what  may 
be  called,  ihe  inland  navigation  between  Hull  and  any 
places  up  the  river.     The  only  word  apparently  applicable 

"Place."         is  the  word/'  place;"  but  taking  that  word  in  conjunction 

with  the  words  with  which  it  is  placed,  it  seems  to  me 
quite  clear  that  it  was  not  contemplated  to  fix  any  tonnage 
whatever  on  vessels  which  sailed  between  Hull  and  other 

Vessel  passing  places  up  the  river,  as  Selby  and  Leeds.     1  do  not  see 

throttsh  mouth  i         •     •  -i  i     .      /•  i  i  •       r 

of  pm  of         "^^  *^  '^  possible  to  lix  a  charge  on  a  vessel  commg  from 

Goole.  Leeds  to  Hull,  merely  because  it  happens  to  pass  through 

the  mouth  of  the  port  of  Goole.     If  the  vessel  would  not 

have   been    chargeable  by  passing   through  the   entrance 

basin  at  Goole  before  that  place  became  a  port,  it  cannot 

be  chargeable  since  that  event. 

First  class—         With   respect  to   the  vessels  which  come  from   Goole 
Vessels  from     .      ,-       j      i      •      i    •  r   i    •  t 

Goole.  Itself  and  take  m  their  cargo  or  any  part  of  their  cargo,  the 

words  in  the  act  of  parliament  are  clear  and  distinct :  for 

Goole  is  now  made  a  port ;  it  is  a  port  to  the  northward 

of  Yarmouth  and  to  the  southward  of  the  Holy  Island. 

The  argument  adduced   by  the  counsel  for  the  plaintiff 
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goes  too  far;  because  it  would  extend  to  ports  on  the 
other  side  of  the  kingdom,  as,  for  instance,  to  Liverpool  or 
anyplace  quite  westward.  The  first  item  in  the  42d  sec- 
tion of  the  act  must  refer  to  a  port  which  has  its  sea-mouth, 
if  I  may  so  call  it,  to  the  eastward  of  Hull,  that  is  to  say, 
on  that  side  of  the  kingdom.  Such  being  the  construction 
of  the  first  class  of  cases  mentioned  in  the  42d  section, 
Goole  is  included  in  the  first  class. 
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COMPAKT 

V. 

Priestly 


Judgment,  as  to  the  two  first- named  vessels, 

for  the  plaintifi*. 

As  to  the  third  and  fourth  vessels, 
for  the  defendant. 


Maffey  v.  Godwyn. 

HTHIS  was  a  motion  for  an  attachment  of  the  plaintiff  for 
the  non-performance  of  an  award.  An  action  of  assumpsit 
was  commenced  by  the  plaintiff  against  the  defendant ;  the 
declaration  was  filed  in  Hilary  term,  18€8,  and  by  consent 
of  parties  afterwards,  on  the  17th  August,  1829,  an  order 
was  made  by  Mr.  Justice  Littledale,  whereby  all  matters 
in  difference  between  the  parties  were  referred  to  arbitration, 
the  costs  of  the  suit  to  abide  the  event.  On  the  29th 
October,  1829>  the  arbitrator  made  his  award,  and  decided 
that  the  plaintiff  had  no  ground  of  action.  In  Michaelmas 
term^  1829,  the  order  of  reference  was  made  a  rule  of 
Court.  On  the  30th  of  December,  1829,  the  defendant 
died  intestate.  On  the  30th  January  the  costs  of  the  suit 
were  taxed  at  133/.,  and  on  the  1st  June,  1830,  adminis- 
tration of  the  defendant's  effects  was  granted  to  Sarah 
Godwyn,  his  widow.  The  plaintiff  was  served  with  a  copy 
of  the  rule  of  Court,  and  with  the  master's  allocatur,  and 
payment  was  demanded  on  behalf  of  the  administratrix  on 
die  99thL  of  Septedlber,  1832. 


Tlie  death  of 
the  defendant 
after  the 
making  of  an 
award  in  pur- 
suance of  a 
rule  of  Court, 
where  no  ver- 
dict or judg- 
ment has  been 
entered  np, 
abates  the  suit; 
and  the  Court 
will  not  en- 
force the  per- 
formance of 
the  award  by 
attachment. 
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In  the  early  part  of  this  term  Barstow  obtained  a  rule 
nisi  for  an  attachment  against  the  plaintiff  for  the  non- 
payment of  133/.^  the  defendant's  taxed  costs  upon  the  rule 
of  Court. 


VlCS. 


W.  Erie  now  shewed  cause.     The  suit  in  this  case  has 
abated  by  the  death  of  the  defendant.     The  order  of  refer- 
ence was  made  simply  of  all  matters  in  difference  before 
any  interlocutory  judgment,  and  no  verdict  has  ever  been 
Title  of  affida-  entered  up  in  this  cause.     The  first  point  to  be  submitted 

to  the  Court  is,  that  the  affidavits  upon  which  the  rule  nisi 
was  obtained,  being  entitled  in  the  cause  of  Maffey  v. 
Godwin,  are  made  in  no  cause  whatever.  (Here  he  was 
stopped  by  the  Court.) 


Barstow,  contrd.     The  objection  just  taken  involves^  the 
whole  question.    In  the  Michaelmas  term,  after  the  making 
of  the  award,  the  order  was  made  a  rule  of  Court.     The 
defendant  was,  during  Michaelmas  term,  alive,   and    the 
plaintiff  was  entitled,  during  that  time,  to  move  to  set  aside 
the  award  if  he  had  been  dissatisfied  with  it.     After  that 
term  nothing  remained  to  do  but  to  tax  the  costs.     The 
taxatfon  must  be  considered  to  have  reference  to  the  term 
in  which  the  order  was  made  a  rule  of  Court.     If  an  action 
be  brought  and  a  rule  to  compute  is  made  final,  judgment 
may  be  entered  up  in  a  subsequent  term  as  of  the  preceding 
term,  and  may  be  declared  on  as  such  ;  and  the  analogy, 
drawn  from  writs  of  execution,  tested  in  term  before  the 
death  of  parties,  but  issued  after  their  deiEith,  is  also  appli- 
cable.    Now  as  to  the  argument  that  the  suit  is  abated. 
A  suit  is  abated  by  the  death  of  the  party  for  all  purposes  of 
establishing  a  liability  not  previously  existing,  but  not  for 
the  purpose  of  giving  effect  to  previous  rights  or  previous 
liabilities,  if  they  have  been  established  and  completed  by  a 
judgment.     IParke,  J.  You  are  not  deprived  of  your  remedy 
by  action.]    The  remedy  by  action  may  exist,  but  that  does 
not  destroy  the  remedy  by  attachment.     Thex:a8e  of  Risers 


Abatement 
of  soic. 


Attachment. 
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V.  Sianlon(a)  is  expressly  in  point.  In  that  case  it  did  not 
even  appear  that  the  party  had  lived  an  entire  term  after 
the  award  was  made^  or  that  the  submission  was  made  a 
rule  of  Court  in  the  lifetime  of  the  party  applying  for  the 
enforcement  of  the  rule.  [Denman,  C.  J.  If  the  award  in 
that  case  directed  the  money  to  be  paid  to  the  executors, 
there  was  a  contempt  in  not  paying.]  The  award  directed 
the  money  to  be  so  paid,  but  it  does  not  appear  that  tlie 
submission  authorized  such  a  decision.  No  incongruity 
will  appear  on  the  face  of  the  proceedings  in  this  case,  if 
the  attachment  be  granted,  as  the  form  of  the  attachment  is 
in  general  terms,  and  does  not  state  the  names  of  the 
parties.  [Denman,  C.  J.  How  do  you  dispose  of  the 
question  as  to  the  title  of  the  affidavits  f]  That,  again,  is 
the  very  point  in  dispute.  There  is  no  doubt  that  an 
indictment  for  perjury  would  lie  upon  these  affidavits.  It 
is  the  daily  practice  to  make  orders  (to  tax  attorneys'  bills, 
for  instance,)  in  causes  which  have  long  ceased  to  be 
depending. 
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Maffey 

V. 
GODWYN. 


Den  MAN,  C.  J. — You  have  no  remedy  but  by  action. 

Parke,  J. — If  the  suit  abate  there  is  a  difficulty  in 
enforcing  a  rule  of  Court  made  in  the  cause.  In  the  case 
of  Rogers  v.  Stanton,  the  point  concerning  the  abatement 
of  tbe  suit  was  not  fully  considered  by  the  Court. 

Rule  discharged,  without  costs^ 


(a)  7  Taunt.  575. 
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H£ATH  V,  Sansom  aud  Evans. 

A  partnership,  ASSUMPSIT  upon  a  promissory  note  by  indorsee  against 
point  of  dura-  makers.  Sansom  suffered  judgment  by  default;  Evans 
lion,  may  be     pleaded  non-assumpsit.     The  note,  dated  1st  July,  1827, 

dissolved  at       "^  ^  ^  t  \ 

any  time,  (as    was   drawn    by  Sansom  and  Co.  for   300/.   payable   two 

to  tutureirans-  ,nontlis  after  date  to  the  Droitwich  Patent  Salt  Company, 
actions,)  and  .     . 

sucli  dissolu-     or  order,  and  was  indorsed  by  the  payees  to  the  plaintiff. 

brpubHshed  ^^  ^''^  ^"^'  ^^  ^'"^  cause  before  Lord  Tenterden,  C.  J.,  at 
or  cominuni-  the  sittings  at  Westminster  after  Easter  term,  1830,  the 
empt  a  retir-     following  facts  appeared :  Sansom  and  Evans,  the  defendants, 

ingdormant  were  partners  in  alum  works  carried  on  at  Bristol;  Sansom 

partner  from  * 

liability  to  sub-  was  the  agent  of  and  a  partner  in  the  Droitwich  Salt  Com- 

sequcDt  en-  ^^  ^^^  ^j^j^^  ^f  ^1^^  ^^^^^  ^f  ^1^^  ^^^^  Sansom  was  in- 

gagcments,  as  '^     •' 

the  making  ot'  debted   to  the  Company;  to  discharge  his  debt  to  them 

no^e'Tn  the  Sansom  gave  the  company  the  promissory  note  upon  which 
name  of  the      ibis  action  was  brought.      Verdict  for  the  plaintiff,  with 

leave  to  move  to  enter  a  nonsuit.  A  rule  to  this  effect  was 
made  absolute  (a)  for  a  new  trial  only  (6),  which  came  on  at 
the  sittings. after  H.T.  1832,  before  Lord  Tenterden,  C.J. 
In  addition  to  the  facts  proved  at  the  former  trial,  it  was 
shewn  on  the  part  of  the  plaintiff,  that  from  the  date  of 
the  note  down  to  the  commencement  of  the  action,  the 
Company  was  indebted  to  the  plaintiff  in  more  than  the 
amount  of  the  note,  upon  a  running  account  for  coals  sup- 
plied  by  him ;  and  on  the  part  of  the  defendants  it  was 
proved  that  in  January,  18*29,  the  defendants  empowered 
one  Price  to  settle  all  matters  iu  difference  between  them, 
respecting  their  partnership  affairs,  with  authority  to  dissolve 
the  partnership,  who,  however,  never  dissolved  the  part- 
nership, or  made  any  award  in  the  matter  referred  to  him ; 
that  in  April,  1809,  it  was  agreed  that  the  copartnership 
stock  in  trade  should  be  taken  at  the  highest  bidding  which 
either  of  the  defendants  should  transmit  to  him(c);  but  that 

(a)  2  Barn.  &  Adol.  291.  licUation,  as  it  is  called,  t.  e.  by 

(b)  Vide  6  Mann.  &  Ryl.        .        auction  amongst  joint-owners,  is 
(r)  This  mode  of  disposal,  by      frequently  adopted  iu  the  civil  law. 
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no  final  settlement  of  the  partnership  accounts  took  place. 
Lord  Tenterden,C.J.  in  his  direction  to  the  jury,  told  them 
that  what  was  done  by  Price  was  preparatory  to  a  dissolu-* 
tion,  and  that  there  was  in  this  case,  in  fact,  no  dissolution 
of  partnership.  The  jury  accordingly  found  a  verdict  for  the 
plaintiff.  In  Easter  term  last,  Bompas,  Seijt,  obtained  a 
rule  nisi  for  a  new  trial,  on  these  grounds:  that  there  was 
no  evidence  that  the  note  had  been  indorsed  to  the  plaintiff 
before  it  became  due,  or  on  account  of  the  debt  owing  to  him 
from  the  Company ;  and  that  after  the  agreement  to  refer 
the  partnership  affairs  to  Price,  Sansom  had  no  authority  to 
bind  Evans  by  drawing  a  bill  of  exchange  or  note ;  stifl  less 
after  the  disposal  of  the  partnership  effects  in  April. 

Sir  James  Scarlett  and   Hoggins  now   shewed   cause.  First  point-- 
The  note  came  into  the  hands  of  the  payees,  the  Droit-      "**  ^^ 
wich   Company,   in   the   regular  course  of  business,  and 
after  verdict  it  must  be  presumed  that  the  note  was  paid 
by  the  Company  in  discharge  of  their  debt  to  the  plain* 
tiff.     It  was  shewn  that  at  the  time  the  note  came  into 
the  hands  of  the  Company  they  were  indebted  to  the  plain- 
tiff, and  that  this  note  was  indorsed  by  them  to  the  plaintiff. 
The  presumption  is   obvious.     As   to  the  second   point.  Second  point 
Lord  Tenter  den  expressly  told  the  jury  that  Price*  s  evidence  "^* 

only  shewed  that  measures  had  been  taken  preparatory  to  a 
dissolution  of  partnership;  that  there  had,  in  fact,  been  no 
dissolution.  This  case  is  distinguishable  from  Carter  v. 
What  ley  {a)f  which  was  cited  at  the  trial :  in  the  latter  case 
credit  was  given  to  the  firm  after  one  partner  had  retired, 
and  there  had  been,  as  to  him,  a  dissolution  of  partnership. 
Here,  there  has  been  no  dissolution;  no  notice  was  given  to 
the  company  of  the  intended  dissolution,  and  it  was  not 
shewn  to  be  a  secret  partnership. 

Bompas,  Serjt,.  in  support  of  the  rule.   When  the  new  trial '  First  point, 
was  granted,  on  the  former  application  to  the  Court>  the  plain- 
tiff undertook  to  prove  the  consideration,  which  he  has  failed 

(a)lB.&AdoLll. 


second  point. 
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to  do.  The  bare  fact  of  an  iadorseinent  raises  no  presump- 
iioB  in  favour  of  its  having  been  made  before  the  note  be- 
came due^  Rose  v.  Rawcrofi  (a).  As  to  the  second  point* 
Evans  was  a  dormant  partner.  The  partnership,  although  not 
determined  by  the  reference  of  the  partnership  accounts  to 
Price,  was  dissolved  when  the  stock  in  trade  was  purchased 
by  SaNsom.  This  was  previously  to  the  drawing  of  the  note. 
Any  dissent  by  a  dormant  partner  to  participate  in  the  pro- 
fits of  the  business,  is  a  dissolution  of  the  partnership. 
The  question  therefore  is,  at  what  period  Evans  ceased  to 
participate  in  the  profits  of  the  concern  i  He  cannot  have 
received  any  profits  after  the  stock  was  purchased  by  San-' 
som  in  April.  Assuming  that  the  partnership  was  not  dis- 
solved, the  authority  to  draw  bills  was  suspended. 

Denman,  C.  J. — The  Court  consider  that  the  defendant 
is  entitled  to  a  new  trial,  on  the  second  ground  on  which 
the  rule  nisi  was  granted.  It  is  therefore  unnecessary  to 
consider  whether  the  plaintifi^  was  bound  to  produce  fur- 
ther evidence  of  the  consideration  given  for  the  note.  Evans 
was  connected  with  the  firm  of  Sansam  and  Co.,  as  a  dor- 
mant partner.  In  January,  the  partnership  affairs  were 
referred  to  an  arbitrator.  What  took  place  in  April 
amounted  to  an  agreement  that  the  partnership  should  be 
put  an  end  to.  Sansom  was  therefore  no  longer  a  partner 
with  Evans.  He  had  no  authority  from  Evans,  nor  was 
there  any  privity  between  Evans  and  Sansom  to  enable  the 
latter  to  bind  Evans,  by  drawing  a  promissory  note. 

Parke,  J. — I  am  of  opinion  that  the  verdict  should  be 
set  aside,  and  that  a  new  trial  should  be  granted  in  this  case. 
The  new  trial  on  the  former  occasion  was  granted  generally; 
it  was  therefore  competent  for  the  defendant  to  prove,  on 
the  second  trial,  that  the  partnership  had  been  dissolved 
before  the  drawing  of  the  note.  It  has  been  settled  by  the 
Erases  of  Peacock  v.  Peacock  {b),  Featherstonkaugh  r.  JPfii- 

(a)  4  CiUDpb.  315.  {b)  16  Ves.  Jon.  49. 
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wick  (a),  that  a  revocation  of  a  partnership  (where  there  is 
no  agreement  as  to  the  continuance  of  the  partnership)  may 
take  place  between  the  parties  at  any  time,  and  that  it  is  not 
necessary  to  have  a  formal  dissolution.  The  partnership 
affairs  were  referred  to  an  arbitrator.  The  meaning  of  this 
agreement  is  very  doubtful  and  obscure.  To  interpret  it 
we  must  look  at  the  conduct  of  the  parties  (6).  The  arbi- 
trator disposes  of  the  stock  in  trade  to  Sansom,  who  takes 
possession.  It  could  not  be  the  intention  of  the  parties 
after  this,  that  Evans  should  continue  to  be  bound  in  respect 
of  the  partnership.  The  parties  intended  that  the  partner- 
ship should  be  dissolved  as  between  themselves.  In  my 
opinion  there  should  be  a  new  trial  on  this  ground;  I  offer 
no  opinion  on  the  other  point,  that  there  was  not  at  the  trial 
sufficient  evidence  of  the  consideration  given  for  the  note. 
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Taunton,  J. — I  am  also  of  opinion  that  Evans  was  a  dor- 
mant partner,  whose  name  never  had  been  published  to  the 
world,  and  that  his  liability  ceased  as  soon  as  the  partner- 
ship was  put  an  end  to.  Although  by  entering  into  this 
partnership  Evans  clothed  Sansom  with  an  authority  to 
bind  him  by  drawing  bills  and  notes,  he  might  divest  him  of 
that  authority  by  any  act  dissolving  the  partnership.  San^ 
som  became  the  purchaser  of  the  stock  in  trade,  and  after 
that  period  conducted  the  business  for  his  own  benefit  and 
emolument.  The  implied  authority  given  by  Evans  ceased 
upon  that  arrangement  being  entered  into.  Upon  this 
ground  only,  I  think  there  should  be  a  new  trial. 


Patteson,  J. — Evans  was  a  dormant  partner;  and  the 
question  is,  whether,  in  April  last,  he  did  not  put  an  end  to 
the  partnership.  It  is  evident,  from  the  whole  of  the  facts, 
that  Sansom  was  to  be  solely  interested  from  that  period. 
For  this  reason  I  think  there  should  be  a  new  trial. 

Rule  absolute* 

(a)  17  Ves.  Jun.  998.  Taunt.  752.    But  see  Clifton  v. 

(6)  Vide  Wardley  ▼.  BayUss^b      Wahnsky,  5  T.  R.  564. 
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The  King  v.  Justices  of  St.  Peter's  Liberty,  York* 

•  

Theapplica-     Jjvj   August,    1828,  the  churchvvardeus  aud  overseers  of 
tion  under  41  o      *  .       i       •  r 

Geo.  3,  c.S3y    the  poor  for  the  township  of  Brotherton,  in  the  hberty  of 

*•  ^' j® 'fl"""^   St.  Peter,  York,  made  a  rate  for  the  relief  of  the  poor,  in 
money  ob-  '  '  .       . 

tained  by  a  which   the   undertakers  of  the  Aire  and  Calder  navigation 
tress  for  poor-  were  rated  in  respect  of  the  navigation  in  the  said  town- 
rates,  can  be  gjjjp  gg  follows  : — "  Cut  or  canal,  and  that  part  of  the  River 
made  only  at  ,           ,           ,     , 
the  same  ses-  Aire  lying  within  the  township  of  Brotherton,  dam,  locks 

tiiTrate  is^re-^  and  weirs,  tolls,  dues  or  rates,  at  2,000/."     Against  this  rate 
duced  and        the  Aire  and  Calder  Company  appealed,  and  a  case   was 

granted  by  the  Court  of  Quarter  Sessions  for  the  opinion 
of  the  Court  of  King's  Bench.  The  appeal  against  this 
rate  had  been  entered  at  the  October  and  respited  until  the 
Christmas  Sessions ;  but  of  the  entry  and  respite  the  over- 
seers of  Brotherton  had  no  notice  in  writing.  Tliey 
obtained  a  warrant  of  distress  in  the  December  following 
for  the  amount  of  the  rate,  150/.,  and  seized  a  vessel 
belonging  to  the  company.  To  prevent  a  sale  of  the 
vessel,  the  company,  under  a  protest,  paid  the  150/.  with 
the  costs  of  the  distress,  amounting  together  to  l6S/.  3s,  3ld, 
Five  other  rates  were  subsequently  made  while  this  case 
was  pending,  and  appeals  were  lodged  against  them.  The 
Court  of  King's  Bench  (a),  upon  hearing  the  argument  on 
the  case  reserved,  decided  that  the  company  were  not  rate- 
able in  respect  of  the  river,  and  sent  the  rate  back  to  the 
sessions  to  be  amended.  After  the  decision  of  the  Court 
of  King's  Bench,  an  appeal  came  on  to  be  heard  against 
a  rate  made  on  the  27th  March,  1829>  upon  which  the 
Court  of  Quarter  Sessions  altered  the  rates,  by  striking  out 
of  it  the  words  '*  the  River  Aire,"  but  increased  the  amount 
to  2,010/.  25.  Sd.  Upon  this,  another  case  was  sent  for  the 
opinion  of  the  Court  of  King's  Bench,  as  to  whether  the 
company  were  rateable  in  respect  of  the  dams  on  the  river. 

(a)  4  Mann.  &  Rjl.  820;  9  Baro.  and  Cress.  728. 
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On  the  21st  January,  1832,  the  Court  of  King's  Bench         t8S2. 
made  a  rule  that  the  order  of  sessions  should  be  quashed     j.  ^  j^ 
for  insufficiency,  and  that  the  sessions  should  amend  the  v. 

rate  by  rating  the  Aire  and  Calder  Company  upon  the  sum  York; 
of  15/.  165.  in  lieu  of  the  sum  of  2,000/.,  increased  by  the 
said  order  of  sessions  to  2,010/.  25.  Qd.  for  and  in  respect 
of  the  canal  and  lock  within  the  said  township,  and  the  tolls 
and  dues  received  in  respect  thereof.  At  the  April  sessions, 
1832,  the  justices  altered  all  the  rates,  including  the  one 
made  on  the  5th  August,  1828,  from  2,010/.  25.  Sd,  to 
15/.  165.  according  to  the  rule  of  Court.  The  overseers 
were  entitled  to  about  12/.  O5.  6d,  for  the  whole  of  the; 
assessments,  and  a  demand  was  made  upon  thq  overseers 
of  the  township  of  Brotherton  for  the  difference  between 
the  amount  of  the  rates  due  from  the  company,  and  the 
sum  received  by  the  overseers  under  the  distress  in  April. 
At  the  October  sessions  an  application  was  made  to  the 
Court  of  Quarter  Sessions  on  behalf  of  the  company,  for 
an  order  for  the  overseers  of  Brotherton  to  refund  the 
money  paid  to  them,  after  deducting  the  amount  of  the 
several  rates  chargeable  upon  the  company.  The  Court  of 
Quarter  Sessions  refused  the  application,  on  the  ground 
that  the  Court  had  not  jurisdiction  to  grant  an  order  for 
the  re-payment  of  the  money.  In  the  early  part  of  this 
term,  Tfighlman  obtained  a  rule  uisi,  calling  upon  the 
justices  to  shew  cause  why  a  mandamus  should  not  issue, 
commanding  them  at  the  next  general  quarter  sessions  for 
the  said  liberty  to  hear  and  determine  the  application  of  the 
said  company,  and  to  order  the  re-payment  to  them  by  the 
overseers  of  Brotherton,  of  the  sum  of  163/.  35.  S^d. 
deducting  such  sum  of  money  as  might  be  due  from  the 
company  for  the  rates  reduced  in  pursuance  of  the  order,  of 
Court,  together  with  all  reasonable  costs. 

Alexander,  with  whom  was  Bliss^  now  shewed  cause. 
The  application  for  an  order  of  sessions  was  made  too  late. 
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The  Court  of  Quarter  Sessions  had  ceased  to  have  any 
The  Knco    jurisdiction,  and  therefore  the  Court  cannot  grant  a  man- 
V-  damus  in  this  case. 

York.  '^^^  ^^^^  ^"  question  was  amended  at  the  April  sessions, 

1832,  and  the  application  for  the  order  of  re- payment  was 
not  made  until  the  October  sessions  following.  Now  the 
41  Geo.  3,  c.  23,  s.  8,  upon  the  construction  of  which  this 
point  entirely  depends,  empowers  the  same  Court  of 
Quarter  Sessions  which  hears  the  appeal  and  amends  the 
rate  to  make  the  order  of  re-payment ;  but  it  docs  not 
empower  any  subsequent  Court  to  make  such  order.  That 
such  was  the  intention  of  the  legislature  appears  obvious 
both  from  the  use  of  the  phrase  *'  the  said  Court,"  and 
from  the  power  that  is  there  given  to  award  reasonable 
costs  to  the  rated  parties ;  for  how  can  any  sessions  deter- 
mine what  shall  be  considered  reasonable  costs,  except 
those  sessions  which  heard  the  circumstances  of  the  case, 
and  directed  the  amendment. 

It  is  another  objection  to  the  present  application,  that  no 
continuances  have  been  entered  in  the  Court  below,  where- 
fore its  jurisdiction  has  long  been  at  an  end.  During  the 
pendency  of  the  case  before  this  Court,  it  may  be  admitted 
that  continuances  were  not  necessary ;  but  after  the  next 
subsequent  sessions  they  became  so,  and  not  having  been 
entered,  the  sessions  ceased  to  have  jurisdiction  (a).  It  may 
be  said  that  this  Court  has  the  power  to  direct  them  to  be 
entered,  but  the  rule  does  not  pray  the  exercise  of  such  a 
power. 

The  real  remedy  of  the  Aire  and  Calder  Company  was 
under  the  7th  sec.  of  17  Geo.  2,  c.  38,  which  gives  the  right 
of  appealing  against  a  distress  for  rates.  But  having  allowed 
the  time  to  pass  by  when  that  remedy  was  available,  they 
cannot  now  be  permitted  to  excuse  their  own  laches,  and 
must  sustain  its  consequences.     The  company  may  also, 

(a)  See  2  Nolan  P.  L.  535,  549. 
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perhaps^  have  another  remedy  by  way  of  action  against  the  i833. 

overseers  for  money  had  and  received.     If  this  be  so,  the  ^^^"C^^ 

mandamus  cannot  be  granted,  since  it  is  an  acknowledged  9. 

rule  of  this  Court  not   to  grant   a  mandamus   in   cases  J^usticesof 
where  any  specific  legal  remedy  exists ;  Rei  v.  Bishop  of 
Chester  (a). 

Sir  J.  Scarlett  contrd,  with  whom  were  F.  Pollock  and 
fVightman.  This  application  was  within  the  spirit  of  the 
statute,  which  was  made  for  the  purpose  of  relieving  per- 
sons  who  have  been  overcharged  and  paid  a  greater  sum 
for  rates  than  was  really  due  from  them.  The  act  ought 
to  be  construed  liberally,  and  the  words  ''  the  said  sessions/' 
should  be  considered  as  referring  to  the  Court  of  Quarter 
Sessions  generally.  There  will,  in  this  case,  be  great  diffi* 
cutty  in  enforcing  any  other  remedy. 

By  the  Court.— Upon  reading  the  eighth  section  of  the 
act  we  are  clearly  of  opinion  that  the  application  should  have 
been  made  to  the  same  sessions  at  which  the  rate  was 
amended  and  reduced,  in  pursuance  of  the  rule  of  this 
Court.  We  think  that  the  jurisdiction  of  the  Court  below 
expired  with  the  April  sessions. 


Rule  discharged. 


(a)  1  T.  R.  396. 
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The  King,  on  the  Prosecution  of  Elizabeth  Davies, 
V.  the  HuNGERFORD  Market  Company. 

Under  an  act  13Y  the  Huugerford  Market  Act,  1 1  Geo.  4,  c.  70,  certain 
tr^»m[miiy"^r  P^^^^^  were  incorporated  by  the  name  of  **  The  Hunger- 
tbe  erection  of  ford  Market  Company."  By  the  second  section,  the  Com- 
aotborizing        P^^J  ^^^  empowered,  when  they  should   have  purchased 

them  to  pur-     ^  Hungerford  estate,  to  treat  for  the  hereditaments  men- 

cbate  certain       .  . 

scheduled         tioned  in  the  first  schedule  annexed  to  the  act,  or  so  many 

an?to^e"a*  ^^  ®"^^  P**^  thereof  as  the  Company  should  think  proper 
notice  to  to  be  taken.     By.  the  6th  section   it  was  provided,  that  if 

wt»d  to  send    ^^y  Person  interested  in  any  hereditaments  in  the  first  sche- 

in  their  claims,  Juig  mentioned,  or  any  occupier  thereof,  should,  for  the  space 

and  directing 

that  in  case  of  of  twenty-one  days  next  after  notice  in  writing  signed  by 

non-accept-  ^^  clerk  of  the  Company,  neglect  or  refuse  to  treat  for  the 
terms  offered  sale  of  the  premises,  then  the  Company  should  cause  the 
uanv  *the  "*"  value  and  recompense  to  be  made  for  the  said  hereditaments, 
value  shall  be  to  be  ascertained  by  a  jury  of  the  city  of  Westminster;  and 
certain  mode:  ^^^  Company  was    empowered  to  issue  a  warrant  under 

thcComrany    their  common  seal  to  tlie  high  bailiff  of  Westminster,  re^ 

cannot,  after  .... 

giving  the  no-   quiring  him  to  impanel,  summon,  and  return  a  jury.      By 

lice,  »^^^^"    the  7th  section,  the  verdict  which  the  jury  should  give  was 

In  such  a      declared  to  be  final,  and  all  persons  interested  in  such  here- 

Eranted  a  ditaments  were  to  be  thenceforth  divested  of  all  right  to  the 

mandamus  for  same;  and  upon  payment  of  the  purchase. money,  the  Com- 

the  issuing  of  ,      ,  i       t      •      i  i       •  •  i 

the  statutory     P&ny  was  to  be  deemed  to  be  m  the  actual  seism  and  pos- 

process  to  as-  session  of  the  said  hereditaments  to  all  intents  and  purposes 
sess  the  value.  i  .  .        .  . 

whatsoever.     By  the    10th  section  it  was  provided,  that, 

upon  the  payment  of  such  sum  of  money  as  should  have 

been  assessed  by  such  jury  as  aforesaid  within  one  calendar 

month  next  after  the  same  should  have  been  so  assessed, 

or  upon  payment  thereof  within  one  calendar  month,  into 

.  the  Bank  of  England,  as  thereinafter  directed,  it  should  be 

lawful  for  the  Company  to  enter  into  such  hereditaments ; 

and  that  thereupon  such  hereditaments  should  thenceforth 

become  the  sole  property  of  the  said  Company. 
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And  by  the  14th  section  it  is  enacted,  that  in  case  the         1839. 
person  to  whom  any  sum  of  money  shall  be  assessed  for  the     fr^^^^^^ 
purchase  of  any  hereditaments,  shall,  for  the  space  of  14  v. 

days  after  notice  thereof,  neglect  to  accept  the  same,  it  shall      m]^r "et*** 
be  lawful  for  the  Company  to  order  the  sum  so  assessed  to     Compant. 
be  paid  into  the  Bank  of  England,  to  be  placed  to  the  ac- 
count of  the  party  interested. 

Mrs.  Elizabeth  Davies  was  possessed  for  the  residue  of  Title  of  prose- 
a  term  of  twenty-four  years,  commencing  on  the  29th  of  ^^^^ 
September,  1822,  at  the  rent  of  52/.  10s.,  of  a  public  house 
called  the  Ship,  in  Charles  Court.    This  was  part  of  the  pro- 
perty contained  in  the  Ist  schedule  of  the  act.    On  the  20th  Treatjr  for 
of  December,  1831,  Mrs.  Davies  received  from  the  attorney  ^ 
of  the  Hungerford  Market  Company  a  letter,  in  which  he 
stated  that  the  Company  required  to  purchase  and  take,  for 
the  purposes  of  the  act,  the  public  house  in  Charles  Court, 
and  requested  to  be  informed  what  Mrs.  Davies  required 
Co  be  paid  for  her  interest  in  the  premises.     On  the  18th 
of  January,  1832,  the  attorney  of  Mrs.  Davies  wrote  to  the 
Company,  and  informed  them  that  Mva. Davies  proposed  to 
refer  the  price  of  the  house  to  two  surveyors.     On  the  3d 
of  April  the  attorney  of  the  Company  informed  the  surveyor 
of  Mrs.  Davies,  that  the  public  house  would  not  be  wanted 
by  the  Company,  as  the  owner  of  the  freehold  of  the  house 
required  more    for  his  interest   than   the  Company  were 
willing  to  give.    On  the  26th  of  February,    1832,  Mrs.  Notice  of  in- 

Davies  received   a   written   notice  from  the  clerk  of  the  ^"^*"" '®  P*"^ 

chase. 

Company,  stating,  that  the  Ship  public  house  was  required 
for  the  purposes  of  the  act,  and  that  it  was  the  intention  of 
the  Company  to  contract  for  the  purchase  thereof  and  of  all 
leases  thereon,  and  that  if  she  did  not,  within  twenty-one 
days  from  the  date  thereof,  contract  and  agree  with  the 
Company  for  the  sale  of  her  interest  in  the  premises,  it  was 
the  intention  of  the  Company  to  issue  their  precept  to  the 
high  bailiff  of  Westminster,  to  empannel  a  jury,  to  ascer- 
tain the  damages  to  be  given  to  her  by  way  of  compensa- 
tion^ for  h^  interest  in  the  Ship  public  house.    The  Com- 
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18SS.         pany  subsequently   reftised   to   purchase   the   house.      In 
Trinity  Term  last,  Keilj/  obtained  a  rule  nisi  for  a  manda- 
V.  mus,  commanding  the  Hungerford   Market  Company  to 

M?!-^.***  issue  their  warrant  under  their  common  seal,  directed  to 

MARKET  ' 

Com  PAH  T.     the  high  bailiff  of  the  City  and  Liberty  of  Westminster,  to 

-empannel  a  jury  for  the  purpose  of  assessing  the  damages 

to  be  given  by  way  of  compensation  to  Mrs.  Davies  for  her 

interest  in  the  public  house,  and  for  the  goodwill  of  the 

trade  attached  thereto. 

Sir  James  Scarlett  now  shewed  cause.  The  property 
belonging  to  Mrs.  Davies  is  not  now  wanted  by  the  Com- 
pany for  the  purposes  of  the  act.  It  is  optional  on  their 
part  to  purchase  or  not  any  part  of  the  property  specified 
in  the  first  schedule,  lliis  is  an  attempt  to  force  the 
Company  to  purchase  this  property,  whether  they  require  it 
or  not.  There  is  no  clause  in  the  act  making  it  compul- 
sory on  the  Company  to  buy.  The  Company  have  offered 
and  are  ready  to  pay  any  reasonable  expenses  which  Mrs. 
Davies  may  have  incurred,  in  consequence  of  the  notice  that 
the  Company  intended  to  purchase. 

jP.  Kellj^  and  ChafineU,  in  support  of  the  rule.  The 
notice  is  as  binding  upon  the  Company  as  on  the  parties  to 
whom  it  is  addressed.  Under  ordinary  circumstances  an 
agreement  is  entered  into  by  the  two  parties,  and  both  are 
equitably  bound.  Here  nothing  of  that  kind  is  required. 
The  act  gives  a  mere  statutable  and  a  very  extraordinary 
mode  of  contracting.  By  the  second  section,  the  Com- 
pany are  empowered  to  purchase.  By  the  third  section, 
a  short  and  peculiar  form  of  conveyance  is  given.  Thus  the 
Company  are  not  obliged  to  resort  to  the  ordinary  and  ex- 
pensive modes  of  conveyance.  The  5th  section  enables 
bodies  politic  and  every  description  of  persons  to  sell. 
By  the  6th  section,  if  any  one  refuses  to  treat,  21  days 
after  notice  given  by  the  clerk  of  the  Company,  a  jury  may 
be  summoned  to  assess  the  damages ;  and  by  section  1,  im- 
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mediately  after  the  jury  have  given  their  verdict,  the  property        1839. 
is  absolutely  vested  in  the  Company.    Without  any  previous 
agreement  with  the  party  interested,  the  Company,  upon  v, 

finding  that  any  particular  property  mentioned  in  the  sche-      Mambt*'* 
dule  ia  requisite  for  the  purposes  of  the  act,  are  empowered     Compamt. 
to  give  a  notice,  by  which  the  owners  are  so  far  divested  of 
their  right,  that  they  are  unable  to  sell  or  dispose  of  the 
estate.     If  Mrn.Davies  had  been,  after  the  notice,  offered 
ten  thousand  pounds  for  her  interest  in  tlie  public  house,  it 
would  have  been  entirely  out  of  her  power  to  sell.     Mrs. 
Davies  knew,  that  upon  the  delivery  of  the  notice  her  right 
was  gone,  and  consequently  sold  off  a  part  of  her  stock.   Can 
it  be  said  that  the  Company  alone  are  not  bound  by  the 
notice  i     By  delivery  of  such  notice  they  gain  all  the  bene- 
fits of  a  contract,  and  ought  lo  be  subject  to  any  disad- 
vantages that  may  be  consequent  upon  it.     If  the  Company 
are  not  bound  by  the  notice  now,  can  it  be  withdrawn 
at  any  time  before  or  after  verdict  ?    The  statute  directs, 
•  that  upon  disagreement  the  Company  shall  proceed  to  re- 
quire a  jury  to  be  summoned.     The  word  sAa// makes  it 
imperative  on  the  Company   to  do  so.     After  delivery  of 
notice  the  parties  knowing  that  they  are  conclusively  bound 
by  it^  withdraw,  take  other  premises,  and  remove  their  stock, 
>ind  y^t  if  the  construction  contended  for  be  correct,  the 
Company  have  the  power  at  any  time  to  rescind  a  contract 
which  is  binding  upon  the  other  party.     It  is  impossible  to 
suppose,  in  the  absence  of  evident  expressions  to  that  effect, 
that  the  legislature  could  have  intended  that  the  Company 
should  have  an  arbitrary  power  of  making  persons  sell  their 
property,  whether  they  are  willing  to  do  so  or  not,  and  yet, 
that  after  the  Company  had  taken  the  measures  by  which  this 
extraordinary  power  is  to  be  exercised,  and  they  had  bound 
the  other  parties,  they  should  be  at  liberty  to  treat  their  acts 
as  a  nullity  as  far  as  regards  themselves. 

Denman,  C.  J. — ^The  Company  have  obtained  an  act 
of  parliament,  which  gives  them  great  advantages,  and  very 
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18S3.        considerable  powers.     I  do  not  think  that  upon  a  disagree- 
ment as  to  the  amount  of  the  compensation  to  be  given,  they 
V,  are  at  liberty  to  countermand  the  notice,  and  rescind  the 

M^"^^*'*  contract.  Theactauthorizes  the  Company  to  summon  a  jury 
CoMPAMT.  for  the  purpose  of  assessing  the  damages,  but  does  not  give 
them  any  power  to  countermand  the  notice.  The  act  can- 
not have  meant  that  the  Company,  after  entering  into  an 
agreement,  binding  upon  the  individuals  contracted  with, 
should  be  at  liberty  to  rescind  the  contract  at  their  own 
pleasure.  If  that  were  so,  the  owners  and  occupiers  of  the 
various  properties  mentioned  in  the  first  schedule  of  the  act 
would  be  entirely  at  the  mercy  of  the  Company. 

Parke,  J. — I  am  of  the  same  opinion.  The  act  has 
given  to  the  Company  the  option  to  purchase  all  the 
premises  mentioned  in  the  schedule.  The  question  is,  what 
shall  be  considered  as  declaratory  of  the  option  to  purchase. 
I  think  the  option  is  declared  when  the  notice  is  given. 
This,  I  think,  is  the  true  construction  to  be  put  upon  the  6th 
section.  The  Court  came  to  a  similar  decision  in  the  case 
of  The  King  v.  Market  Street  Compafiji/,  Manchester,  which 
is  not  reported.  That  case  was  decided  upon  the  general 
purview  of  the  act;  and  though  the  circumstances  of  the 
two  cases  are  not  precisely  the  same,  yet  in  principle  they 
are  alike. 

Taunton,  J.,  and  Patteson,  J.,  concurred. 

Rule  absolute. 
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BuLWER  V.  HoRNE  and  others.  1832. 

Assumpsit.     The  first  count  in  the  declaration  stated.  Plea  of  tender, 
that  the  defendants  were  the  proprietors  of  a  coach  from  procured  to 
London  to  Cheltenham;  and  that  in  consideration  that  the  p&y  money 

plaintiff  would  engage  a  place  in  the  coach  from  London  to  generally : 

Cheltenham,  the  defendants  promised  to  carry  him  in  the  ^®*^'  ^^^ 
coach;    that  the  plaintiff  accordingly   took  a  place,   and  mentofthe 
requested  the  defendants  to  carry  him,  which  they  refused  [|^^°o'Jder  is 
to  do.     The  second  count  stated  the  same  contract  more  an  admission 
generally,    and   to   tbis    was    added   the   common   money  of  action 

counts.     The  defendants  pleaded  the  general  issue,  except  »^^«d  in  the 
»  1     i-   I  ,  r  •      1       I  •    1  declaration, 

as  to  ]/.,  parcel  of  the  several  sums  of  money  m  the  third  nnd  that  the 

and  subsequent  counts  of  the  declaration  mentioned,  and  as  '^^^l-^i^i?  I^ 
to  that  sum,  a  tender.  The  replication  took  issue  on  the  verdict 
tender.  The  defendants,  on  the  same  day  upon  which  the  *^^^  *"^^* 
plea  was  delivered,  instead  of  paying  the  money  into  Court 
on  the  plea  of  tender,  obtained  a  rule  for  the  payment  of 
1/.  into  Court.  The  cause  came  on  to  be  tried  before 
Parke,  J.  at  the  sittings  at  Westminster,  in  Hilary  term, 
when  the  jury  found  a  verdict  for  the  defendants.  The 
learned  Judge,  however,  upon  seeing  the  rule  for  payment 
of  money  into  Court,  was  of  opinion,  that  the  payment 
of  money  into  Court  generally  admitted  the  whole  of  the 
declaration,  and  accordingly  directed  a  verdict  to  be 
entered  for  the  plaintiff,  giving  the  defendants  leave  to 
move  to  enter  a  nonsuit.  In  Hilary  term  a  rule  nisi  to 
enter  a  nonsuit  was  obtained  for  the  defendants  upon 
affidavits,  which  stated  that  a  previous  irregularity  had  been 
waived  by  the  defendants'  attorney,  and  that  it  was  under- 
stood, '^  that  the  cause  should  proceed  to  trial  on  its  merits, 
and  that  no  advantage  should  be  taken  of  the  proceedings 
on  either  side." 

jP.  Pollock  and  Hoggins  now  shewed  cause.    The  affida- 
vits upon  which  this  rule  was  obtained  cannot  be  read.    On 
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a  motion  like  diis,  no  affidavit  can  be  read.  The  order  for 
payment  of  money  into  Court  was  binding  upon  both  par- 
ties.    [Parke,  J.  No  affidavit  of  tliis  kind  can  be  read  (a).] 

Sir  J.  Scarlett  and  Cunvood  contrd.  The  money  must 
be  considered  to  have  been  paid  into  Court  on  the  plea  of 
tender.  The  order  of  Court  is  not  conclusive,  for  an 
admission  by  a  party  may  be  contradicted. 

PakkE|J.(6) — A  rule  to  pay  money  into  Court  has 
the  effect  of  admitting  conclusively  the  contents  of  the 
declaration.  The  money  is  paid  generally  into  Court,  and 
must  be  considered  as  an  admission  of  the  special  contracts 
stated  in  the  declaration.  The  defendants  would  have 
taken  the  benefit  of  the  rule,  and  they  must  abide  by  the 
consequences  of  having  paid  the  money  into  Court.  I 
confess  I  would  rather  not  have  seen  this  objection  taken. 

Taunton,  J. — I  am  of  the  same  opinion.  Great 
inconvenience  would  result  if  the  order  of  Court  were  not 
considered  as  binding  between  the  parties  in  the  suit. 

Patteson,  J.  concurred. 


(a)  A-s  to  affidavits  against  the 

rule,  vit/d  1  Mann  &  Ryl.  393(a). 

{b)  This  case  was  ai^ued  at  tlie 


commencement  of  the  term,  before 
Denman,  C.J.  had  taken  his  seat 
in  the  Court. 


The  King  v.  The  Inhabitants  of  Clixby. 

A  person  who 

served  the         UPON    appeal  against  an  order  of  two  magistrates^  by 

in  1885  where  which  William  Clayton,  his  wife  and  two  children,  were 

no  previous       removed  from  the  parish  of  Caiston  to  the  parish  of  Clixby, 

appointment 

to  the  office,      both  in  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  the 

gains  no  set- 

Uement  under  3  &  4  WUL  S,  c.  11. 

Quare,  whether  the  office  of  piuder  is  an  annual  office  within  the  meaning  of  that 
act« 
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quarter  sessions  coDfirmed  the  order,  subject  to  the  opinion         i8S3. 
of  this  Court  upon  the  following  case : 

Clixby  belongs,  with  the  exception  of  about  20  acres  of 
land,  to  one  proprietor,  Mr.  Hannam,  There  are  nine  occu-  Clxxbt. 
piers  of  land  in  Clixby,  including  Mr.  Hannam,  who  retains 
some  portion  of  his  estate  in  his  own  hands.  He  holds  no 
courts.  Previously  to  the  year  1825,  there  never  had  been 
a  pinder  in  Clixby,  as  far  as  appeared  from  the  evidence. 
The  pauper,  who  was  the  only  witness  examined,  stated  that 
be  had  known  the  place  thirty-three  years,  and  had  never 
knowu  or  heard  of  any  pinder  there  previously  to  1825. 
In  the  year  1 825  Mr.  Hannam  and  two  other  occupiers  of 
land  in  Clixby,  of  whom  Lawrence  was  one,  ordered  the 
pauper  to  go  and  be  sworn  in  pinder.  It  did  not  appear 
in  evidence  that  there  was  any  public  meeting  of  the  parish, 
or  any  other  meeting,  to  appoint  him.  The  pauper  went 
with  the  said  Lawrence,  constable  of  Clixby,  to  a  justice  of 
the  peace  and  was  sworn  in.  He  impounded  cattle  in 
Clixby  that  y<^r,  and  continued  to  do  so  for  several  years 
till  he  was  removed.  In  1826  the  pauper  was  again  sworn 
in  before  two  justices  of  the  peace.  During  all  this  time 
he  resided  in  Clixby.  The  sessions  found  that  this  was  a 
public  annual  office. 

The  question  for  the  opinion  of  the  Court  of  King's 
Bench  is,  whether  by  such  service  and  swearing  in,  the 
pauper  gained  a  settlement  in  Clixby. 

Clinton  and  J,  Hildyard.  The  question  will  be,  not  whe- 
ther there  was  a  legal  appointment,  but  whether  the  pauper 
actually  served  the  office  of  pinder,  as  the  sessions  have 
found  that  it  is  an  annual  office.  During  the  last  thirty- 
five  years  no  such  officer  has  been  appointed ;  but  still 
the  pauper  was  sworn  in  by  the  justice,  who  is  the  proper 
person  for  that  purpose  if  there  be  no  court  leet;  and  the 
serving  of  an  office,  if  there  be  only  a  colourable  appoint- 
ment, is  sufficient;  Rex  v.  II minster  {a) \  Rex  v.  Corfe 
Mullen {b)\  Rex  v,  Stogursej/ (c). 

(a)  1  Eabt,  83.  {b)  1  B.  8c  Adol.  211.  (c)  Ibid.  795. 
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1839.  Whitehurst  contrsk.     First,  the  office  of  pinder  is  not  in 

any  case  an  annual  office  within  the  statute.  Secondly, 
assuming  that  it  may  be  an  office  under  the  statute,  yet  in 
Clixby  there  is  no  such  office :  and  thirdly,  supposing  it  to 
be  an  office,  and  an  annual  office,  there  was  not  in  this 
case  any  sufficient  appointment.  The  office  of  pinder  does 
not  exist  in  every  parish.  He  is  employed  to  take  care  of 
the  lord's  waste,  and  is  in  fact  the  mere  servant  of  the  lord ; 
Vaspor  V.  Edwards  (a).  There  is  a  distinction  between 
an  office  and  employment ;  thus,  the  governor  of  a  work- 
house does  not,  it  was  held,  gain  a  settlement  by  holding 
that  situation,  for  it  is  an  employment,  and  no  office,  though 
connected  with  the  parish;  still  less  ought  a  person  to  do 
so,  who  is  merely  the  servant  of  the  lord.  In  the  case  of 
the  aleconner,  he  was  stated  to  be  an  officer  having  judicial 
powers,  an  ancient  officer.  Here  the  case  finds  that  it  was 
a  new  office,  created  a  few  years  ago  by  private  individuals, 
which  cannot  be  done,  nor  does  the  finding  of  the  sessions, 
that  it  was  an  annual  office,  preclude  the  appellants  from 
now  disputing  it. 

By  the  Court. — The  sessions  have  found  that  this  is 
an  annual  office,  but  that  finding  is  subject  to  the  opinion 
of  this  Court,  upon  the  facts  as  stated.  It  is  unnecessary 
to  determine  whether  or  not  a  pinder  is  an  annual  officer. 
It  does  not  appear  that  here  there  was  an  officer  of  this 
description  previously  to  18£5.  There  was,  therefore,  no 
such  office  in  Clixby.  The  case  of  the  hog-ringer  is  very 
different.     This  case  falls  very  for  short  of  that. 

Order  of  Sessions  quashed. 


(c)  12  Modern,  658;  5.  C.  H  Mod.  SI;  ]  Salk.  248;   Holt,  256; 
1  Ld.  Raym.  719. 
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1832. 

The  King  v.  The  St.  Kathauine  Dock  Company.    ^^--^v-^^ 

By  6  Geo.  4,  c.  105,  the  St.  Katharine  Dock  Compauy      Where  an 
was  incorporated  and  empowered  to  sue  and  be  sued  in  rating  a  com- 

the  name  of  their  treasurer   for   the   time   beinsp.     Two  P*"y  directs 

^  /-I        ^  I  '"**  actions 

actions  were  commenced,  one  by  George  Carr  Glyn^  as  in  respect  of 

treasurer  of,  and  on  the  behalf  of,  the  Company,  against  j|Jj^*™J^P|^" 
Thomas  Corpe,  and  the  other  by  Corpe  against  G/yn  as  shall  be 
such  treasurer,  for  certain  sums  of  money  alleged  by  Corpe  a^^nst  the 
to  be  due  to  him  from  the  Company.     Whilst  these  two  treasurer,  but 
actions  were  pending*,  an  order  was  made  by  Lord  Tenter*  ghall  not  be 

den,  on  the  8th  of  J  uly,  1 83fi,  to  refer  all  matters  in  diflFe-  ^^?"  *"  «*«■ 

.  .  .  .  cation,  a 

rence  between   the  said  parties  to  a  barrister,  with  power  mandamus 
to  order  what  he  should  think  fit  to  be  done  by  the  parties  J{,e*d^tora 
respecting  the  matters  in  dispute,  the  costs  of  the  causes,  &c.  ofthe 
and  of  the  reference  and  award,  to  be  in  his  discretion ;  commanding 

which  order  was  on  the  31st  of  January,  1832,  made  a  them  to  pay 

*    1       1        •!  money  reco- 

rule  of  Court.     The  arbitrator  awarded,   that  Lorpe  had  vered  in  such 

good  cause  of  action  against  Glyn  as  such  treasurer  for  «"  *ctjon.^ 
2560/.  IQs.  lie/.,  and  that  Glyn,  as  such  treasurer,  should  ing cause 
pay  to  Corpe  on  demand  the  said  sum  of  2560/.  19*.  1  Irf.,  f^^'quashing* 
together  with  the  costs  of  such   action.     And  as  to  the  a  return  to  a 
other  action,  the  arbitrator  awarded,  that  at  the  time  of  the  (^^  defendant 
commencement  thereof,  Glun.  as  such  treasurer  as  afore-  ^^^y  «>*y*^ct 
said,  had  not  any  cause  of  action  against  Corpe,  and  that  was  improper- 
the  costs  thereof  should  be  paid  by  G/yra,  as  such  treasurer,  v  ^^"y* 
to  Corpe  on  demand.     And  he  awarded,  that  the  costs  of  for  quashing  a 
the  award  and  reference  should  be  paid  by  Glyn,  as  such  mandamus 
treasurer,  to  Corpe  on  demand.     This  award  was  afterwards  "^d  not  go 
made  a  rule  of  Court.     1  he  costs  of  Lorpe  m  the  two  paper. 

actions,  and  of  the  award,  were  afterwards  taxed  at  the  sum     Wl*©**. 

'  cross  actions 

of  300/.     The  several  sums  of  25G0/.  19^.  \ld.,  and  300/.  and  all  matters 
being   unpaid,  a  mandamus   was   obtained   by   Corpe  in  '^J'^^^^ 

arbitration, 
and  the  award  decides  the  acdons  only,  it  is  no  objection  to  the  award  that  a  claim, 
not  included  in  either  action,  was  brought  before  the  arbitrator  upon  which  he  has  not 
adjudicated,  unless  it  be  also  averred  that  he  did  not  take  such  claim  into  his  consider- 
ation. 
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Covenant  be* 
tween  defend' 
ants  and  pro- 
secutor. 


Breach. 


Notice  to 
arbitrator. 
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IVinity  term  last,  directed  to  the  treasurer  and  directors  of 
the  St.  Katharine   Dock  Company,  calling  upon  them  to 
pay  these  two  sums.     To  this  writ  the  treasurer  and  direc- 
tors of  the  St.  Katharine  Dock  Company  returned,  that  by 
indenture  made  the  3 1st  day  of  March,  18€9^  between  five 
of  the  directors  of  the   St.  Katharine   Dock  Company  of 
the  one  part,  and  Corpe  of  the  other  part,   Corpe  cove- 
nanted with  the  directors,  that  he  would,  in  a  good,  lasting 
and  workmanlike  manner,  build  and  complete  certain  wharf 
walls,  and  make  the  coffer  dams  and  other  dams  necessary 
for  the  proper   constrtiction  of   the    same^    and   find   and 
provide  the  requisite  materials  according  to  the  directions 
and  instructions  expressed  in  the  said  indenture,  and  would 
duly  complete,  in  manner  therein  mentioned,   the  east  wall 
within  two  calendar  months,  and  the  west  wall  within  four 
calendar  months  from  the  day  of  the  date  of  the  indenture. 
And  that  the  said   T,  Corpe  did  not  complete  the  east  wall 
within  two  calendar  mouths,  or  the  west  wall  within  four 
calendar  months  from  &c.,  by  reason  whereof  the  said  walls 
and  each  of  them  remained  and  were  unfinished,  after  the 
periods    so   appointed    for   the    completion    of  the   same 
respectively,   until  the    10th  day  of  April,  1830,  and  the 
Company  thereby  incurred  great  loss,  and  were  prevented 
from  using  a  certain  wharf  of  the  said  Company,  and   lost 
and  were  deprived  of  divers  large  gains  and  profits  which 
&c.,  and  that  the  losses  sustained    by  the  Company,  by 
reason   of  the    said   non-completion    of    the    said    walls, 
amounted  to  1128/.;  and  that  the  said  breach  of  covenant 
on  the  part  of  Corpe,  in  not  completing  the  said  walls 
within  the  periods  in  that  behalf  aforesaid,  and  the  loss  so 
sustained  by  the  Company  by  reason  thereof,  were  before 
and  at  the  time  of  making  the   said   order  of  reference, 
matters   in   difference   between    the   parties,   whereof  the 
arbitrator,  after  undertaking  the  reference  and  before  making 
his  supposed  award  on  the  said  writ  mentioned,  that  is  to 
say,  on  the  26th  day  of  January,  1832,  had  notice,  and  was 
requested  on  behalf  of  the  said  Company  to  consider  and 
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adjudicate  opon  the  same ;  and  evideoce  in  proof  of  such         1839. 

non-completion  of  the  said  walls,  and  of  the  losses  thereby     !w^t^ 

sustained,  was,  before  the  making  of  the  supposed  award,  v, 

produced  before   the  said  arbitrator.     And   further,  that    ^^  ^tJ"^* 
■^  ,  ,  RiNB  Dock 

neither  of  the  said  actions  was  brought  in  respect  of  the     Compakt. 

non-completion  of  the  said  walls  or  either  of  them;   nor  Evidence  of 

was  the  claim  of  the  Company  in  respect  of  the  losses  by 

them  sustained  by  reason  of  such  non-completion,  in  any  Covenant  not 

manner  included  in  the  declaration  of  the  Company,  in  the  action. 

action  commenced  by  Glyn  against  Corpe.     And  further, 

that  the  supposed  award  relates  exclusively  to  the  actions, 

the  costs  of  the  supposed  award  and  of  the  reference,  and 

that  the  arbitrator  had  wholly  neglected-  in  his  supposed  No  award 

award  to  make  any  award  or  adjudication  whatever  as  to    '^ 

the  claim  of  the  Company  in  respect  of  the  non-completion 

of  the   walls.     And   further,  that   by  reason  of  the   said 

omissions  on  the  part  of  the  arbitrator  the  supposed  award 

was  void,  and  that  the  Company  ought  not  to  be  enjoined 

or  obliged  to  pay,  or  cause  to  be  paid,  to  or  for  Corpe,  the 

sums  awarded  by  the  arbitrator,  and  in  and  by  the  said  writ 

so  enjoined  to  be  paid  as  aforesaid. 

In  Michaelmas  term  last  a  rule  was  obtained  by  Camp-  Motion  to 
beli,  for  the  defendants,  to  shew  cause  why  the  return  should  ^ 
not  be  quashed  for  insufficiency,  with  costs,  and  why  a  pe- 
remptory mandamus  should  not  be  awarded. 

Sir  J.  Scarlett  and  Piatt  now  shewed  cause.     The  Court  First  point— 

^    -     .,       ..  .         -^   •     1  •   1 1  !•     ^  Caseforcrown 

cannot  decide  this  case  on  motion,  it  is  highly  expedient  paper. 

that  the  practice  of  the  Court  should  be  uniform ;  this  case 
ought  to  have  been  set  down  in  the  crown  paper. 

Any  objection  to  the  writ  of  mandamus  may  be  taken  Second  point 
after  the  return  is  made  ;   The  King  v.  3%e  Margate  Pier  does  not  lie. 
Company  (a),  The  King  v.  Bristow(b).    The  Court  will  not 
grant  the  extraordinary  remedy  of  a  mandamus  to  a  party, 
unless  he  not  only  has  a  specific  legal  right,  but  also  wants 

(a)  3  Bam.  &  Aid.  990.  (6)  6  T.  R.  168. 


The  King 
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18S«.        a  specific  legal  remedy;  The  Kingv.  The  Archbishop  of  Can- 
terbury {q)^  The  King  v.  The  Bank  of  England{h).    There 
V.  is  in  this  case  no  want  of  a  specific  legal  remedy.   An  action 

St.  Katha-    njight  y^^Lve  been  brought  upon  the  award.     Although  that 

KIKE  J^OCK 

Company,  action  would  have  been,  in  point  of  form,  against  Glyn  as 
treasurer  of  the  Company,  yet  in  substance  it  would  have 
been  brought  against  the  Company,  and  upon  the  judgment 
obtained  in  that  action  execution  might  have  issued  against 
the  effects  of  the  Company. 
Third  point —  Assuming  that  a  writ  of  mandamus  will  lie,  the  return  is 
^"^^  '  good  and  valid.  Whatever  would  be  a  good  plea  to  an 
action  on  the  aw*ard  in  this  case  would  be  a  valid  and 
effectual  return  to  the  writ  of  mandamus.  Mitchell  v. 
Stavely{c\  is  an  authority  to  shew  that  the  return  would 
be  a  good  plea  to  an  action  on  the  award.  In  that  case 
the  action  was  brought  upon  a  bond,  conditioned  to  per- 
form an  award  under  a  reference  of  all  matters  in  difference 
between  the  parties;  the  defendant  pleaded  that  certain 
bills  of  exchange  were  outstanding,  and  that  the  indemnity 
of  the  defendant,  as  the  drawer  of  such  bills,  was  at 
the  time  of  making  the  award  a  matter  in  difference  be- 
tween the  parties ;  that  the  arbitrators  had  notice  of  this 
dispute,  and  had  not  made  any  award  concerning  the  same. 
The  Court  held  the  plea  good,  although  the  award  stated 
that  the  arbitrators  had  heard  the  allegations  of  the  parties, 
and  had  examined  all  the  accounts  and  bills  of  exchange,  and 
bad  heard  all  evidence  produced  before  them  touching  the 
matters  in  difference,  and  had  awarded,  amongst  other  things^ 
that  the  plaintiff  should  pay  to  the  defendant,  in  full  of  all  de- 
mands, the  sum  of  1600/.  In  the  present  case  the  breach 
of  the  covenant  respecting  the  making  and  building  the 
walls  was,  at  the  time  of  the  order  of  reference,  a  matter 
in  difference  between  the  parties ;  that  matter  in  difference 
was  notified  to  the  arbitrator ;  the  award  is  silent  as  to  that 
particular  matter  in  controversy  between  the  parties.  The 
supposed  award,  therefore,  not  being  final,  and  not  adjudi- 

(a)  8  East,  219.  (c)  16  East,  58. 

{h)  2  Dougl.  526. 
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eating  upon  all  matters  referred  to  the  arbitrator,  is  incom-         1832. 
plete  and  void.  ^— "*v-^/ 

V. 

Campbell,  S.  G.,  and  Blackbumey  in  support  of  the  rule.    ^^-  ^iwf" 
It  is  not  necessary  that  a  case  like  this  should  be  placed  in     Company. 
the  crown  paper,  where  the  return  is  palpably  defective.  Fi"t  point. 
l^Denmau,  C.  J.  You  need  not  argue  that  objection.] 

Then  it  is  said  that  a  mandamus  will  not  be  granted  Second  point. 
where  there  is  a  specific  legal  remedy.  In  this  case,  how- 
ever, it  cannot  be  said  that  any  legal  remedy  exists ;  an  ac- 
tion without  execution  is  no  remedy.  The  judgment  must 
follow  the  writ,  and  the  fi.  fa.  the  judgment ;  the  action 
would  be  brought  against  Glyn,  the  judgment  would  be 
entered  up  against  him ;  no  execution  could  issue  against 
the  chattels  of  the  Company;  the  execution  would  issue 
against  G/y/i's  effects.  But  the  effects  of  the  treasurer,  in 
actions  brought  against  him  respecting  the  affairs  of  the 
Company,  are  protected  by  the  i6lst  clause  (a).  Corpe  is 
therefore  without  any  remedy  unless  this  mandamus  be 
granted.  This  case  is  different  from  that  of  The  King  v. 
St.  Patrick's  /Issurance  Company.  There  the  act  consti- 
tuting the  Company  contained  a  clause  which  made  the 
effects  of  all  the  shareholders  liable  to  executions  in  actions 
brought  against  the  Company. 

As  to  the  objection,  that  what  would  be  a  good  plea  to  Third  point. 
an  action  on  the  award  is  a  good  return  to  the  mandamus — 


(a)  Tlie  161st  section,  afler  di- 
recting that  all  actions  or  suits 
instituted  by  the  Company  shall 
be  prosecuted  in  the  name  of  the 
treasurer,  or  any  one  of  the  direc- 
tors of  the  Company  for  the  time 
being,  and  that  all  actions  insti- 
tuted against  the  Company  should 
be  prosecuted  against  the  treasurer, 
or  some  one  of  the  directors  of  the 
said  Company  for  the  time  being, 
proceeds  thus :  **  Provided  never- 
theless that  the  body   or  goodi^ 


chattels,  lands,  or  tenements  of 
tuck  treaturer  or  director,  sfiall 
not,  by  reason  of  his  being  defend- 
ant in  such  action  or  suit,  be  liable 
to  be  arrested,  teiied,  detained,  or 
taken  in  execution ;  and  provided 
that  all  costs  and  eipenses  to  be 
incurred  by  such  treasurer  or  di- 
rector in  prosecuting  or  defending 
any  action  or  suit  for  and  on  be- 
half of  the  said  Company,  shall  be 
defrayed  out  of  the  moneys  appli- 
cable to  the  purposes  of  this  act/' 
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If  the  award  be  made  on  a  mistaken  ground,  the  proper 
course  is  to  apply  to  the  Court  to  set  it  aside ;  Johnson  v. 
Durant  {a).  No  objection  can  be  taken  to  the  award,  ex- 
cept from  what  appears  upon  the  face  of  it.  It  does  not 
appear  in  the  award  that  there  were  any  matters  in  differ- 
ence between  the  parties,  except  the  two  actions  men- 
tioned. The  averment  in  the  retdm  is,  that  the  damages 
for  the  breach  of  the  covenant  was  not  included  in  the 
-action  brought  by  the  Company,  and  that  the  award  relates 
solely  to  the  two  actions.  The  damages  might  not  be  in- 
cluded in  the  declaration  of  the  action  brought  by  the 
Company,  yet  they  might  have  been  part  of  the  subject- 
matter  of  the  plea  to  the  action  brought  against  the  Com- 
pany. The  Solicitor-General  was  here  stopped  by  the 
Court. 


Second  poiut.        Dbnm  AN,C.  J. — The  first  question  in  this  case  is,  whether 

the  writ  of  mandamus  has  properly  issued  ?  Where  a  party 
has  any  other  legal  remedy,  the  Court  will  not  grant  a  man- 
damus. Here  the  prosecutor  would  not  be  able  to  obtain 
execution.  The  writ  of  execution  must  follow  the  judg- 
ment, and  must  therefore  issue  against  the  goods  of  the 
treasurer ;  but  the  statute  protects  the  effects  of  the  trea* 
surer,  and  gives  no  power  to  take  the  chattels  of  the  Com- 
pany. The  party  is  consequently  without  remedy,  and  a 
mandamus  will  therefore  lie. 

Third  point.  The  next  question  is,  whether  the  return  to  the  manda- 

mus is  sufficient  on  the  face  of  it.  It  is  discretionary  on 
the  part  of  the  Court,  to  proceed  immediately  to  quash  the 
return  or  to  wait  and  receive  affidavit  to  assist  their  judg- 
ment. The  Court  thinks  the  retura  is  bad  on  the  face  of 
•  it.  The  return  is  drawn  with  considerable  ingenuity:  it 
avers  that  there  was  a  matter  in  difference  between  the 
parties  which  was  not  included  in  the  declaration  in  the 
action  brought  by  the  Company  against  Corpe,  and  that  the 


(a)  2  Barn.  &  Ad.  930. 
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arbitrator  omitted  to  make  any  adjudication  respecting 
that  claim,  but  it  is  not  stated  that  this  claim  was  not  a 
matter  of  defence  to  the  action  brought  against  the  Com- 
pany. It  should  have  appeared  in  the  retuni,  that  this 
claim  was  not  taken  into  consideration  by  the  arbitrator.  I 
am  therefore  of  opinion  that  the  return  is  insufficient. 
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Parke,  J. — 1  entertain  the  same  opinion.  The  first 
question  is,  whether  a  mandamus  should  have  originally 
issued.  An  objection  to  the  issuing  of  the  mandamus  may 
be  taken  at  this  stage  of  the  proceedings,  but  is  regularly  to 
be  made  when  the  mandamus  is  moved  for.  A  mandamus 
will  be  granted  where  the  party  has  no  other  specific 
remedy.  There  is  in  this  case  no  other  remedy.  No  exe- 
cution could  issue  against  the  effects  of  the  Company,  as 
the  writ  of  execution  must  pursue  the  form  of  the  judgment, 
and  the  goods  of  the  treasurer  are  protected.  In  Wormwell 
V.  Hailstone  {a),  it  is  thrown  out  by  the  Court,  that  a  man- 
damus in  a  case  like  the  present  is  the  proper  remedy ;  and 
I  know  no  other  mode  of  obtaining  payment  out  of  the 
corporate  funds.  It  therefore  appears  to  me  that  a  man- 
damus will  lie,  unless  the  return  made  be  sufficient.  The 
return  is  drawn  with  much  skill,  but  it  is  defective  in  not 
stating  that  the  claim  made  by  the  Company  was  not  adju- 
dicated upon  in  the  action  brought  by  Corpe  against  the 
Saint  Katharine  Dock  Company.  The  return  only  states 
that  the  claim  of  the  Company  was  not  included  in  the  de- 
claration in  the  action  brought  by  them  against  Corpe. 
This  may  have  been  so,  and  the  arbitrator  may  have  never- 
theless taken  this  claim  into  his  consideration  in  the  action 
brought  by  Corpe, 

Taunton,  J.  concurred. 

Patteson,  J. — I  think  it  clear  that  a  mandamus  may 
be  granted.    In  Wormwell  v.  Hailstone  the  same  arguments 


(a)  6  Bingh.  676. 
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were  urged  which  have  been  pressed  upou  this  occasion. 
As  to  the  return  it  is  bad,  as  it  does  not  state  that  the  arbi- 
trator did  not  take  this  matter  into  his  consideration.  The 
return  only  speci6caliy  states  that  it  was  not  included  in  the 
action  brought  by  the  Company  against  Corpe. 


Peremptory  mandamus  awarded. 


Attorneys  are 
entitled  to  be 
admitted  to 
the  interior  of 
the  K.  B.  pri- 
eon,  when  they 
have  occasion 
to  go  there  for 
the  benefit  of 
clients  con- 
fined in  the 
prison,  or 
when  they  are 
sent  for  by 
such  clients. 
But  the  Court 
will  not  make 
a  general 
order  upon 
the  Marshal 
to  permit  an 
attorney  to  go 
into  the  inte- 
rior at  all 
times  to  visit 
bis  clients. 


In  re  William  Jones,  Esq.  Marshal  of  the  K.B.  Prison. 

A  RULE  was  obtained  by  Alexander^  calling  upon  the 
Marshal  to  shew  cause  why  he  should  not  permit  Mr. 
Malanie,  an  attorney  of  this  Court,  at  all  times  to  go  into 
the  interior  of  the  prison  for  the  purpose  of  visiting  his 
clients  there;  against  which, 

Campbell,  S.  G.  now  shewed  cause.  The  Court  pos- 
sesses no  jurisdiction  over  this  matter.  The  rule  of  Trinity 
term,  21  Geo.  S  {a),  gives  a  discretion  to  the  Marshal  to  ad- 
mit or  refuse  to  admit  whomsoever  he  shall  think  proper. 

Alexander,  in  support  of  the  rule.  The  rule  cited  by  the 
Solicitor  General  does  not  give  power  to  the  Marshal  abso- 
lutely to  refuse  admission  to  any  person,  but  merely  to  regu- 
late the  hours  of  admission  and  time  of  stay  according  to  his 
discretion ;  and  in  case  of  an  introduction  of  spirits  by  any 
individual,  then  it  gives  the  Marshal  power  for  the  future 


(a)  Which  directs  *'  that  the 
Marshal  of  the  Marshalsea  of  this 
Court  shall  permit  no  persons  to 
enter  into  the  prison  without  their 
being  first  searched,  to  see  whether 
they  have  any  spirituous  liquors 
about  them;  and  that  he  do  not 
suffer  the  wives  or  children  of  any 


of  the  prisoners  to  lodge  in  the 
prison,  under  any  pretence  what- 
soever; and  that  the  Marshal  do 
prescribe  in  what  manner,  and  for 
how  long,  visitors  shall  be  allowed 
to  see  or  stay  with  the  prisoners, 
according  to  the  circumstances  of 
every  case,  in  his  discretion." 


I 
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to  refuse  to  adroit  him.  The  present  application  is  founded,  ^^^ 
not  upon  the  regulation  referred  to  by  the  Solicitor  General,  j^  ^  /ones* 
but  upon  a  former  rule  (cf).  The  inconvenience  that  would 
follow  from  refusing  to  make  this  rule  absolute  would  be 
very  great,  inasmuch  as  it  would  give  to  the  Marshal 
power  to  refuse  even  to  allow  the  applicant  to  visit  his 
clients  who  are  in  need  of  his  assistance.  From  the  affi- 
davits it  is  quite  clear  that  the  applicant  has  not  been 
guilty  of  any  such  impropriety  as  would  justify  his  exclu- 
sion. The  discretion  of  the  Marshal  cannot  be  absolute, 
but  is  subject  to  the  superintendence  of  this  Court. 

Den  MAN,  C.  J. — The  rule  of  Trinity  term,  21  Geo.  3, 
seems  rather  to  apply  to  regulations  respecting  wives  and 
families,  and  the  introduction  of  spirituous  liquors.  The 
visitors  spoken  of  can  hardly  mean  the  attorneys,  who  go 
thither  for  the  benefit  of  their  clients  ;  but  even  in  such  a 
case  we  should  certainly  consider  that  the  Marshal  had 
pow*er  to  exclude,  upon  good  cause  shewn  to  the  Court.' 
Here,  it  is  not  stated  by  Mr.  Matarile,  in  his  affidavit,  that 
his  presence  was  required  by  any  of  his  clients,  or  that  he 
made  application  to  be  admitted  on  the  ground  of  being 
sent  for  by  any  client,  or  that  his  presence  was  at  all 
necessary.  The  rule,  we  think,  must  therefore  be  dis- 
charged. 

Rule  discharged  (6). 

(«)  ^  Michaelmas  Tenn,  S  Geo,  as  the  duty  of  their  office  requires, 

%  (1799).  and  do  admit  all  such  persons  to 

**  That  the  turnkeys  of  the  said  have  access  to  any  of  the  prisoners 

prisoo  do  diligendy  attend  at  the  as  by  law  are  entitled  thereto." 

gate  or  door  of  the  said  prison,  (6)  And  see  mite^  68,  (c). 
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ld39. 


DoE^  ou  the  demise  of  Coopek^  v.  Finch  and  others. 


PEDIGHEE. 


Thomas  Alien  < 


Martha  Noel 


(settlor,  nnd  first  tenant  fur  life 
under  the  •ettieny;nt  of  1708), 
ob.  1764. 


(second  tenant  for  life  under 
the  settlement  of  170U}, 
ob.  1755. 


Edward 

(tenant  in  tail  under  the  first  re- 
mainder in  tail,  created  by  the  settlement 
of  1708,  and  expectant  upon  the  deter- 
minatlon  of  the  two  life  estates,  and 
of  a  term  of  500  years,  created 
by  the  same  settlement), 
ob.  1774.  S.  P. 


Thomas  (Alien  Grenalgb) 
(tenant  in  tail  under  the  second  remainder 
in  tail  created  by  the  settlement  of  1708, 
and  tquitabU  tenant  for  life  under  the 
will  of  his  brother  Edward), 
ob. 1780. 

I 
Thomas 

(heir  in  tail  under  the  second 
remainder  in  tail  created  by  the  settle- 
ment of  1708,  and  legal  tenant  for  life  under 
the  wills  of  his  uncle  Edward  and 
hk  father  Thomas), 
ob.  1830.  S.  P. 


Lands  stand  EJECTMENT  for  lands  at  Finchley.  in  the  county  of 

for  500  years;  Middlesex.     At  the  trial  of  the  cause  before  Lord  Tenter^ 

remainder  to  ^^^^  C.J.,  at  the  sittings  at  Westminster  after  Hilary  Term, 

remainder  1832«  a  verdict  was  foMud  for  the  plain  tiff,  subject,  as  to 

reversion  to*  ^^^^  ^^  ^^^  premises  sought  to  be  recovered  as  were 
B.m  fee:  B,  comprised  in  the  settlement  hereinafter  mentioned,  to  the 
with  procla-     opinion  of  the  Court  on  the  following  case : 

mations  to  the       1708,  oj  gnd  3d  July.— By  indentures  of  lease  and  of  SetUeme 

use  of  himself  1, 

in  fee:— Held,  release  and  settlement,  Thomas  Allen  conveyed  the  manor 

Sf  wtJtelS    ^^  Fi"chley.  and  other  hereditaments  in  Finchley,  to  Noel 


and  Rotpney  and  their  heirs,  to  the  use  of  the  settlor  and 

his  heirs,  ui^tiU  inarriage  between  bim  and  Martha.  Nqel, 

and  after  the  marriage  to  the  use  of  the  settlor  for  liis  life ; 

remainder  to  the  use  of  trustees  during  bis  life,  to  preserve 

contingent  remainders;  remainder  to  the  use  of  Martha 

for  her  life ;  remainder  to  the  use  of  other  trustees  for  500 
B.  dies  with- 
out issue,  having,  after  the  fine,  devised  to  J.  S.  for  U^e  liie  of  C.;  remainder  to  D.  (the 
son  of  C.)  for  life :  C.  enters,  snfiers  a  recovery,  nnd  havine  survived  B.  five  years, 
and  having,  after  the  recovery,  devised  to  D,  (his  lieir  in  tail)  for  life,  dies :  D.  enters : 
— Conceded,  tbat  C.  was  not  remitted,  and  that  his  recovery  was  void : — Hdd,  that  D. 
was  not  remitted.  Sembicy  that  the  reversion  in  (^  of  B.  was  devisable,  notwithstand- 
ing the  discontinuance.     Sed  qn^tre. 


years  of  A. 
continue,  the 
estate  of  B.  is 
discontinued 
[tputre^  bar- 
red], and  the 
remainder  in 
tail  tn  C.  di- 
vested. 
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ytar9t  npoD  trusts  for  raising  portions  for  younger  children ;         1899. 
remainder  to  the  use  of  the  first  and  otiier  sons  of  tlie  nar* 
rii^e  successisely  in  tail  male ;  remainder  to  the  use  of  the 
heirs  and  assigns  of  the  settk>r. 

Hdtpord  and  Thomas  were  the  only  issue  of  the  marriage. 

17M. — Thomas,  the  brother  of  Edzcard,  married  Ann 
EdwardSf  and  thereupon  made  a  settlement  of  the  portion 
provided  for  fajm,  as  youngest  child,  under  tlie  trusts  of  the 
term  ;  but  the  term  was  not  then,  nor  has  it  since  been  as* 
signed.  The  defendants  are  precluded  hy  an  order  of  Court 
from  setting  up  the  term  against  the  plaintiff's  title. 

1755,  April. — Mitriha  died. 

1764,  April. — The  settlor  died  intestate,  when  bis  rever- 
sion in  fee  under  the  settlement  of  1 708  descended  to  his 
eldest  son  Edwai^d. 

1764,  10th  July. — By  indenlnre    between   Edward  ot  Fine  hy  dnt 
the  one  part,  and  CuUleloH  and  Kymston  of  the  other  u*X'jg"^£^ 
part,  Edward  covenanted  to  levy  a  fine  sur  cognizance  de  meat, 
drtnt  come  ceo,  tic.  to  Castbton  and  Kynasitm  of  the  said 
HHMiorand  hereditaments,  to  the  use  of  hinsself  {Edward} 
in  fee.    In  Trinity  Term,  4  Ge*.  3,  a  fine  with  proclama- 
tioae  wae  duly  UfmA  accordingly. 

1775^  6tb  November.— J9ifti«rii  made  bis  will,  duly  at-  His  will,  de- 
tested, and  devised  bit  real  estates  to  Gould  and  Wynne  'li'^foTth^^ 
and  tbeir  heirs,  to  the  use  of  Gould  and  Wynne  and  their  life  of  second 
heirs  during  the  life  ofj  and  in  trust  for,  Tk^moi  his  bro-  under  settle- 

tfaer;  remainder  to  the  use  of  Thomas  A  lien,  the  nephew  ment;  remain- 

.      ,         der  to  such 
of  the  testator  and  son  of  Thomas  the  brother,  for  his  life ;  tenant's  only 

remainder  to  the  use  of  Gould  ^nd  IVynne  and  their  heirs  son  for  life; 
during  bis  (the  nephew's)  life>  to  preserve  contingent  re-  remainder  to 
mainders ;  remainder  to  the  use  of  tlie  first  and  other  sons  p^Q^^^g;    ^ 
of  Thomas  the  nephew,  successively  in  tail  male;  remainder 
to  tbe  use  of  liis  daughters  in  common  in  tail,  with  cross 
lenmimAerS'  in  tail;  remainder  to  the  use  of  the   Hon. 
Thomas  Noef,  if  living  at  the  fatlure  of  issue  of  Thomas  the 
nephew,  in  fee ;  but  if  then  dead,  to  the  use  of  the  Rev. 
Df.  JS^bmrd  Coopt^  in  fee. 
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1774,  February. — Edward  died  without  issue,  where- 
upon Thomas  the  brother  entered. 

1774,  Idth  and  l6th  April. — By  indentures  of  lease  and 
release,  Thomas  the  brother  conveyed  the  said  manor  and 
hereditaments  to  Wilmot  in  fee,  as  tenant  to  the  precipe  in 
a  common  recovery  to  be  suffered  by  Thomas  the  brother, 
and  of  which  recovery  the  use  was  limited  to  himself  in  fee. 
In  Easter  Term,  4  Geo.  ^,  a  common  recovery  was  suffered 
accordingly. 

1774,  5th  July. — Thomas,  the  brother,  made  his  will, 
duly  attested,  and  devised  his  real  estates  to  Thomas  the 
nephew,  for  his  life,  with  remainders  over  (which  remain- 
ders failed),  with  the  ultimate  remainder  to  the  right  heirs 
of  Sir  Thomas  Allen,  grandfather  of  the  settlor. 

1780,  April. — Thomas  the  brother,  who  had  continued 
in  the  undisturbed  enjoyment,  died,  whereupon  Thomas  the 
nephew,  his  only  child,  entered. 

1830,  April. — Thomas  the  nephew,  who  had  continued 
in  the  undisturbed  enjoyment,  died  without  having  had 
4ny  issue;  whereupon  the  defendants  entered,  and  have 
since  continued  in  possession. 

Thomas  Noel  (the  devisee  in  fee  named  in  the  will  of 
Edward)  died  in  the  lifetime  of  Thomas,  the  nephew. 

1792,  September. — Edward  Cooper  (the  substitute  de- 
visee in  fee  named  in  the  same  will)  died,  leaving  the 
lessor  of  the  plaintiff  his  heir  at  law. 

The  defendants  are  the  right  heirs  of  Sir  Thomas  A  lien  {])• 


(1)  The  points  for  argument  were 
thus  stared  in  the  margin  of  the 
case : — "  The  counsel  for  the  plain- 
tiff will  contend  that  the  fine  levied 
by  Edward  Allen,  having  disconti- 
nued [vide  infrd,  154,  166,  n.(T3), 
178,  n.  (90)]  the  estate  tail  and 
displaced  the  remainder,  TTiomai 
Allen  Grenalgh  could  not,  by  the 
lease  and  release  of  15th  and  16th 
April,  1774,  convey  any  freehold 
estate  to  Wilmot,  so  as  to  make  a 


good  tenant  to  the  precipe;  and 
that  the  recovery  being  therefore 
void,  the  lessor  of  the  plaintiff  is 
entitled  under  the  will  of  Edward 
Allen:' 

'*  The  counsel  for  the  defendants 
will  contend  that  the  fine  of  Trinity 
Term,  4  Geo.  3,  did  not  operate  as 
a  discontinuance ;  or,  if  it  did  so 
operate,  yet  that  the  reversion  in 
fee,  limited  by  the  settlement  of 
1708  to  the  heirs  of  Thomas  Alien 
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Folleit,  for  the  plaintiff.    The  case  will  turn  upon  the        1839. 
effect  of  the  recovery  suffered  by  Thomas,  the  brother.    The 
only  question  is,  whether  he  was  in  a  situation  to  make  tf 
good  tenant  to  the  pracipe.     Now,  Edward  being  tenant  in 
tail  in  possession,  with  reversion  to  himself  in  fee,  levied  a 
fine,  the  effect  of  which  fine  was  to  discontinue  the  estate 
tail    of    Edward  (2),    and    to    displace    the    remainders. 
{^Taunton,  J.  That  is  so  where  there  is  tenant  in  tail,  with 
remainder  over  to  a  third  person — but  is  it  so  where  the 
tenant  in  tail  has  the  fee  in  himself?     In  that  case,  I  have 
always  understood  the  effect  of  a  fine  to  be  to  extinguish  the 
estate  tail,  and  to  bring  the  reversion  into  possession,  and 
thereby  to  let  in  prior  incumbrances  by  ancestors.     Under 
the  settlement^  Edward  took  an  estate  tail,  with  an  imme- 
diate reversion  in  fee  to  himself.]     There  was  a  mesne 
remainder  in  tail  to  Thomas,  the  brother.    The  effect  of  the 
fine  was  to  divest  that  remainder.     [Parke,  J.  It  is  quite 
clear  that  7%oiiia5,  the  brother,  had  a  remainder  in  tail.] 
So  that  here  the  question  as  to  the  reversion  does  not  arise. 
Edward  took  a  base  fee  (S)  under  the  fine — it  was  that  fee  Base  fee. 
which  he  devised  by  his  will ;  and  he  also  had  the  reversion 
in  fee  (4).    {Patteson,  J.  There  was  a  recent  case  in  the 
Exchequer,  tried  before  me  at  Monmouth,  in  which  the 
effect  of  a  fine  levied  by  a  tenant  in  tail  was  very  much  con- 
sidered (5).    That  was  the  case  of  a  tenant  in  tail  in  remain- 
der.] When  the  principal  case  was  tried  at  Nisi  Prius  before 
Lord  Tenierden,  the  point  suggested  by  Sir  James  Scarlett 
was,  that  the  doctrine  of  remitter  would  apply ;  and  that 
was  understood  to  be  the  only  point  in  dispute  between  the 
parties  here.     [Parke,  J.   No  estate  of  freehold  is  given 
by  the  will  of  Edward  to  Thomas,  the  brother.]     At  the 
death  of  Edward,  when  Thomas,  the  brother,  entered,  the 

the  settlor,  did  not,  in  the  events  (4)  Vide  infrd,  139,  note  (19). 

stated   in   the  case,  vest  in  Dr.  (5)  The  case  here  referred  to 

Sdmard  Cooper  under  the  will  of  by  the  learned  judge  is,  no  doubt, 

EdmardAUen,'^  that  of  Doe  d.  ThoniGS  v.  Jones,  t 

(?)   Vide  infrd,  167,  178,n.  Crorapt.  &  Jerv.  528;  injr^,  179, 

(S)  Vide  mfri,  167, 170.  note  (90). 
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eatate  of  freehold  was  in  Gouid  dud  Wynnt^  aiid  Hiere  Was 
merely  an  equitable  estate  for  life  in  Thomaif  the  brother^ 
whoy  having  entered,  suffered  a  recovery.  [Parke,  J.  If 
he  had  taken  a  legal  estate  of  freehold  it  Would  have  been 
quite  a  different  case.]  But  the  point  is,  he  had  no  free« 
hold  at  all.  The  whole  doctrine  is  contained  in  Co.  Lki* 
under  the  title  '^  Discontinuance"  (6).  [Denman,  C.  J» 
Enough  has  been  said  to  make  it  reasoitable  to  atk  th^ 
other  side  in  what  way  they  mean  Co  t>uC  their  case»] 


First  point — 
No  disconti- 
nuance. 

Second  point 
—Remitter. 


Whether  a 
right  of  action 
under  a  rever- 
sion disconti- 
nued is  devi- 
sable. 


First  point* 
Discontinu- 


ance. 


W,  Hayet,  for  the  defendants^  stated  that  he  meant  to 
contend,  first,  that,  by  reason  of  the  subsisting  tenancy 
under  the  term  of  ^00  years,  the  fine  was  not  a  discon* 
tinuance ;  and,  secondly,  that  Thomas,  the  nephew^  was 
remitted.  [Parke,  J.  The  term  is  removed  out  of  the  case« 
It  is  not  to  be  set  up  at  all.]  It  is  only  not  to  be  set  up  in 
bar  of  the  ejectment.  But  we  may  use  the  term  for  the 
Ipurpose  of  shewing  what  was  the  state  of  the  title  when  the 
fine  was  levied.  [Follett,  for  the  plaintiff,  conceded  this 
point.]  As  the  plaintiff's  case  was  originally  shaped,  he 
founded  his  title  on  the  reversion  in  fee  of  the  settlor, 
contending  that  the  reversion  passed  by  the  will  of  Edward, 
and  was  not  barred  by  the  recovery.  But  if  the  revei'sion 
was  discontinued,  it  was  no  longer  devisable ;  consequently 
it  did  not  pass  by  the  will  of  Edward,  and  so  far  as  the 
plaintiff  builds  upon  that,  he  has  no  title  whatever.  [Taun^ 
ion,  J,  Is  not  an  interest  recoverable  in  formedon  devisable? 
Do  you  mean  to  contend  that  an  interest,  because  it  is  not 
recoverable  in  ejectment,  but  only  recoverable  by  formedon, 
is,  therefore,  not  devisable  i  That  is  the  consequence  of 
your  argument.]  That  even  a  right  of  entry  is  not  de-^ 
visable,  is  pretty  clear ;  d  fortiori  a  right  of  action  is  not 
devisable  (7). 

Follctt  for  the  plaintiff.     If  it  can  be  maintained,  that, 
because,  under  the  original  settlement,  there  wds  a  trust 

(6)  Sect.  592.  (7)  Vide  iiifrti,  17  J,  note  (65). 
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tetttk  Id  rtuse  portions  for  younger  children,  the  fine  of 
Editard  had  no  operation,  then,  no  fine  levied  by  tenant  in 
tail  can  ever  operate,  since  there  are  generally  terms  in  old 
ftunily  estates  for  the  purpose  of  raising  portions  for  younger 
children.  It  has  never  been  contended  that  where  a  term 
18  outstanding  the  tenant  in  tail  could  not  levy  a  fine,  so 
as  to  discontinue  the  estate  tail.  It  is  true  the  fine  may 
not  afiect  the  term — the  term  may  still  continue ;  and, 
even  if  the  term  were  destroyed  by  the  fine,  there  would 
be  no  question  that  the  party  might  have  the  term  kept 
on  foot  (8).  As  between  the  termor  and  the  tenant  in 
tail,  there  might  be  a  question  in  regard  to  the  term,  but 
there  could  be  no  question  as  to  the  divesting  or  displacing 
of  the  remainder.  It  appears  perfectly  clear,  upon  the 
authorities,  that  a  fine  levied  by  a  tenant  in  tail,  where 
there  is  any  estate  of  freehold  outstanding,  does  not 
operate  so  as  to  work  a  discontinuance  of  the  estate  tail, 
but  that  a  term  of  years  outstanding  is  a  nullity,  so  far  as  re- 
gards the  operation  of  the  fine  upon  the  estate  tail  and  the 
remainders  (9).  It  appears  from  Litt,  (10),  that  if  tenant  in 
tail  of  a  reversion,  remainder,  rent,  common,  or  other  thing 
which  lies  in  grant,  levy  a  fine  of  it  in  the  King's  Court, 
it  does  not  make  a  discontinuance ;  for  nothing  passes  but 
for  his  own  life.  So,  if  the  reversion  be  after  a  lease  for 
bis  own  life.  But  if  it  be  after  a  lease  by  him  ( 1 1)  for  years. 
It  will  be  a  discontinuance;  for  then  the  freehold  passed  by 
the  fine,  add  all  the  estate^  are  displaced  (12).  Edward  Was 
tenant  in  possession  of  the  freehold  at  the  time  be  levied 
the  fine ;  which  fine,  therefore,  displaced  the  remainder.  In 
Co.  Litt*{\3),  it  is  said,  *'  If  a  tenant  in  tail  make  a  lease  for 
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(8)  Qiktrtf  whether  at  law  or 
merely  in  equity  ? 

(9)  Com.  Dig.  Discontinuance, 
C.  3. 

(JO)  Sect.  6i8. 

(11)  Notes  (47)  and  (92),  infrH. 

(12)Co.Litt.S326;  tii/f^,  178, n. 

(13)  332,  h.    Lord  Coke  refers 

in  the  naifin  to  two  authorities. 


The  first  is  an  original  case  of  T. 
15  Edw,4f  in  Fitzherbert's  Abridg<>  Fiiz.  Abr.  T.  15 
ment,  title  "Discontinuance,**  pi.  ^*  **♦  Disconti- 
30,  of  which   the  following  is  a  ""'"''*''  P'-  ^• 
literal  translation.   "  Note,  by  Lit- 
tleton, if  tenant  in  tail  lease  the 
land  for  term  of  years^  and  then 
grant  the  reversion  in  fee  by  fine, 
that  this  is  not  a  di8cohtinuance> 
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years  of  lands^  and  after  levy  a  fine,  this  is  a  discontinuance^ 
for  a  fine  is  a  feoffment  of  record,  and  the  freehold  pasaetb. 


because  he  had  that  reversion  in 
taU(a),  Bat  if  tenant  in  tail  lease 
ibr  term  of  life,  and  then  grant  the 
reversion,  and  the  tenant  for  term 
of  life  attorns  and  dies  in  the  life  of 
the  tenant  in  tail,  this  is  clearly  a 
discontinuance.  But  if  tenant  in 
tail  lease  for  term  of  life,  and  then 
die,  and  the  heir  grants  the  rever- 
sion,  and  the  tenant  attorns  and 
dies,  living  the  issue  in  tail,  this 
is  no  discontinuance,  because  he 
was  never  seised  by  force  of  the 
entail.  And  if  the  father  disseise 
the  grandfather  tenant  in  tail, 
and  make  feoffment  without  war- 
ranty, (\nd  the  grandfather  dies, 
the  father  cannot  enter  contrary 
to  his  feoffment,  but  the  son  may 
well  enter,  because  it  is  no  dis- 
continuance, for  he  was  never 
seised  in  tail.  And  if  tenant  in 
tail  lease  fur  term  of  life,  and  then 
grants  the  reversion,  and  the  tenant 
attorns,  and  the  grantee  grants  this 
reversion  over,  and  the  tenant  at- 
torns and  dies  in  the  life  of  the 
second  grantee,  this  is  no  discon- 
tinuance. And  if  the  husband 
lease  the  land  of  his  wife  for  term 
of  life  and  die,  and  the  reversion 
descends  to  his  issue,  who  grants 
this  reversion  to  another  in  fee, 
and  the  tenant  for  term  of  life  at- 
torns and  dies  in  the  life  of  the 
grantor,  this  is  nu  discontinuance, 
but  the  wife  or  her  issue  may  en- 
ter well  enough ;  for  the  issue  had 
nothing  in  the  right  of  his  mother, 
the  wife  of  his  father,  and  there- 
fore this  grant  cannot  make  dis- 


continuance. And  Toam,  said  that 
if  tenant  in  tail  lease  for  term  of 
life  and  dies,  now  the  issue  has  the 
reversion  in  fee,  but  this  is  only  for 
the  time,  icil.  for  term  of  life,  but 
he  has  always  the  right  of  the  en-* 
tail,  and  consequently  he  may  dis- 
continue. And  if  the  baron  and 
his  feme  be  disseised,  and  the  dis- 
seisor die,  and  his  heir  being  tn  by 
descent,  enfeoffs  the  baron,  who 
makes  feofJhient,  and  then  the  ba- 
ron dies,  the  ferae  may  well  enter; 
for  the  descent  shall  not  prejudice 
her,  because  it  was  during  the  co- 
verture ;  and  the  feoffment  of  the 
baron  shall  not  prejudice  her,  be- 
cause he  was  not  seised  in  the 
right  of  his  feme  at  the  time,  &c." 

The  other  authority  vouched  by  y^^l  of 
Lord  Coke  is  referred  to  in  the  Cornwall 
modern  editions  of  Co.  Litt.  as  "  6  *'j.  ^J^J^j^ 
H.  56,  57,"  a  reference  not  very  ler.  (iSSl 
intelligible,  but  the  case  has  been 
discovered  in  M.  6  E.  3,  fo.  56, 57. 
It  was  an  action  of  quare  impedit 
by  John  (of  Eltham),  Earl  of  Corn- 
wall (6),  against  the  Bishop  of  B/y- 
chetter,  for  the  presentation  to  the 
church  of  Mixbie.  The  declaration 
stated,  that  Hen.  3,  being  seised  of 
the  honour  of  St.  Walry,  to  which 
the  advowson  is  appendant,  pre- 
sented to  the  church,  and  after* 
wards  gave  the  honour  and  ad  vow* 
son  to  Richard,  Earl  of  Cornwall 
and  King  of  Germany  (c),  haben- 
dum to  him  and  the  heirs  of  his 
body;  that  the  honour  and  advow- 
son descended  from  Earl  Richard 
to  Earl  Edmund  (</),  who  present- 


(a)  i.  f.  because  the  estate  for  years  was  carved  out  of,  and  porcel  of,  the 
estate  tail. 

(6)  As  to  this  prince,  see  3  Mann.  &  Ryl.  155,  179,  350. 

.c)  As  to  whom,  see  3  Mann.  &  Ryl.  141,  145,  334,  337,  340,  459. 

[d)  3  Mann.  &  Ryl.  141,  142,  314,  334,  337,  340,  348,  360,  363,  365. 


? 
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But  if  tenant  in  tail  maketh  a  lease  for  his  own  life,  and  after 
levy  a  fine,  this  is  no  discontinuance,  because  the  reversion 
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ed  the  last  incumbent;  that  upon 
Earl  Edmund's  during  without  heir 
(of  his  body),  the  honour  and  ad- 
vowson  descended  to  Edw,  1,  and 
then  to  Edw.  ft,  and  to  Edw.  3, 
who  gave  the  same  to  the  plaintiff 
and  the  heirs  of  his  body.     Plea, 
that  in  H.  T.  8  Edw,  1,  by  a  fine 
levied  between  the  then  Bishop  of 
Rochester  and  Earl  Edmund,  the 
Bishop  granted  and  released  all  his 
right  in  the  advowson  of  St.  Brian 
to  the  Earl  in  fee,  for  which  grant 
and  concord  the  Earl  granted  cer- 
tain land,  and  the  advowson  of  the 
church  of  Miihie,  &c.  to  the  Bi- 
shop and  the  church  of  St.  Andrew 
of  Rochester,  in  fee;    that  Earl 
Edamnd  died  seised  of  the  ad  vow- 
ton  of  St.  Brian,  and  of  other  tene- 
ments, without  heir  of  his  body, 
whereby  King  Edw,  1  entered  as 
cousin  and  heir,  from  whom  it  de- 
scended to  the  now  King;    and 
therefore  it  belongs  to  the  Bishop 
to  present;  and  that  if  the  King 
himself  had  sued,  he  might  have 
been  foreclosed  by  the  deed  of  his 
ancestor  containing  warranty. 

Scaity  for  the  plaintiff. — Inas- 
much as  the  advowson  is  append- 
ant to  the  honour  of  St.  Walry, 
and  the  conusor  of  the  fine  had 
only  an  estate  tail«  and  the  Bishop 
and  none  of  his  predecessors  have 
had  possession  of  the  advowson 
by  presentation,  the  advowson  still 
continues  appendant  to  the  manor. 
Pamingf  for  the  defendant. — 
Although  Earl  Edmund  had  but  fee 
tail,  the  advowson  was  by  the  fine 
severed  from  the  honour,  and  the 
King  would  have  been  foreclosed 
by  the  warranty  of  his  ancestor, 
with  assets  by  descent. 


Sc Aare?.— -There  is  no  writ  of 
formedon  for  an  advowson,  Jor 
tenant  in  tail  cannot  discontinue  the 
entail  of  an  advowson  as  he  can  of 
tenements  which  pass  hy  livery  of 
seisin;  for  although  he  gives  th^ 
advowson,  &c.  yet  if  afterwards  the 
donor  be  in,  as  in  his  reversion, 
and  the  church  becomes  void,  he- 
shall  have  the  presentation,  not- 
withstanding the  gifl  by  tenant  in 
tail,  namely,  where  he  to  whom 
the  gift  is  so  made  by  tenant  in 
tail  has  never  presented. 

Parning, — You   say  ill;   for  if 
after  Earl  Edmund  had  granted 
the  advowson,  a  man  had  wished 
to  demand  the  advowson,  he  must 
have  brought  his  writ  against  the 
Bishop;   which  shews   that  Eari 
Edmund  was  then  out  of  posses- 
sion ;  and  nothing  could  revert  but 
that  of  which  Earl  Edmund  was 
possessed  at  the  time  of  his  death. 
Trew,  J. — The  Bishop  cannot 
here  avail  himself  of  the  exchanges, 
which  only  hold  where  there  has 
been  transmutation  of  possession 
from  one  to  the  other;  but  in  this 
case,  by  thi  deed  of  the  Bishop,  no- 
thing passed  to  the  Earl,  the  deed 
being  merely  a  release  of  the  right 
of  the  advowson  of  St.  Brian,  which 
advowson  the  Earl  had  before. 

Parning, — Although  it  is  said 
that  the  advowson  was  appendant 
to  the  honour,  yet  as  Earl  Edmund 
gave  an  acre  of  land  with  the 
advowson  by  fine  to  the  Bishop, 
he  severed  the  advowson  from  the 
honour,  and  made  it  appendant  to 
the  acre  of  land;  wherefore  the 
advowson  did  not  revert  to  the 
King  by  reason  of  the  warranty 
and  assets ;  andas  the  King  might 
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expectant  on  an  estate  of  freehold,  Mrhith  Ijeth  in  grau^ 
passeth  thereby/'  The  effect  of  a  fine  by  tenant  in  tail 
upon  an  outstanding  ternij  has  been  frequently  considered 
by  the  Courts,  but  it  was  probably  never  before  suggested 
that  the  term  prevented  the  fine  from  operating  as  a  discon- 
tinuance. All  the  law  upon  this  subject  is  collected  in  the 
cases  referred  to  by  Cruise  (14),  who,  after  observing  that 
**  terms  for  years  may  be  barred  by  a  fine  and  non-claim,  if 
the  lessees  were  or  ever  might  have  been  in  possession," 
cites  Tajfyfi%  case (15),  in  which,  he  says, ''  It  was  resolved^ 
that  although  a  lessee  for  years  had  not  himself  such  an 
estate  as  would  enable  him  to  levy  a  fine,  yet  it  did  not 
therefore  follow  that  his  interest  should  not  be  barred  by  a 
4H«i.7,c.24.  fine  J  that  a  term  for  years  was  within  the  statute  4  Httu  7, 

being  comprehended  under  the  word  interest ;  and  as  the 
object  of  that  act  was  to  prevent  strifes  and  debates,  it 
would  not  have  that  effect,  if  its  operation  did  not  extend 
to  long  terms  of  years,  which  are  now  so  common.  This 
principle  (he  adds)  was  carried  so  far,  that  where  a  person 
who  had  a  long  term  for  years,  assigned  it  over  to  a  trustee 


have  been  foreclosed,  the  Earl 
claiming  by  gift  from  the  King 
shall  tie  foreclosed  also. 

Tbew^  J. — 'You  do  not  deny 
that  the  advowson  was  appendant 
to  the  honour,  which  honour  is  in 
the  hands  of  the  King  bj^the  death 
of  Earl  Edmund  without  heirs  of 
his  body,  and  as  it  cannot  be  said 
that  the  advowson  was  vested  in 
the  Bishop  by  presentment,  the 
•state  tail  was  not  discontinued. 
Wherefore,  &c. 

It  was  afterwards  insisted,  that 
although  the  estate  tail  might  not 
be  discontinued,  yet  the  King  was 
barred  by  the  warranty  and  assets^ 
A  difficulty  arose  as  to  the  power 
of  the  Court,  without  the  express 
permission  of  the  King,  to  try  the 
question  whether  assets  had  de- 
scended to  him  or  not.    The  Earl 


was  ultimately  non-prossed. 

Neither  of  these  cases  appear  to 
support  the  proposition  advanced 
by  Lord  Coke  in  the  passage  re- 
ferred to  in  1  InsU  332  6,  which 
indeed  seems  to  be  at  variance 
with  the  cases  cited  below  (180, 
note  (92).)  Many  of  the  maiginal 
references  in  Co.  Litt.  appear  to 
have  been  inserted  for  the  purpose 
of  directing  the  student  in  his  in- 
quiries, rather  than  as  authorities 
for  the  positions  laid  down  in  the 
text. 

(U)  5  Cruisers  Dig.  163.  Many 
of  the  inaccuracies  of  this  author 
have  been  corrected  by  his  editor; 
but  this  Digest  is  still  a  work  of 
which  the  design  is  more  com- 
mendable than  the  execution. 
(16)  5Co.Rep.t$3;  Cro.Jac.60- 
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in  thM  for  binis^lf,  xheo  purcfaiMd  the  freehbid  im'd  bh^rft- 

floce  of  the  Unds.  and  levied  ft  fine,  it  >¥fts  resolved  that  the         ^ 

'  *  Doe 

tefm  was  baited,  the  assignee  of  it  having  suffered  five  v. 

years  to  pass  without  making  any  claim  (lO).  Mr.  Justice  ^^ 'nch. 
Ventrii  takes  notice  of  this  case,  and  observes  ^  that  the 
cofiusee  of  the  fine,  who  was  also  the  purchaser  of  the 
fireehoM,  did  not  know  of  the  term,  or  that  it  was  held  in 
trust  for  him,  so  that  if  the  fine  had  not  barred  it,  he  would 
have  been  cheated.  But  that  where  a  term  is  assigned  itt 
tmst  for  a  person  who  is  seited  of  the  inheritance,  and  who 
is  in  possession,  a  fine  levied  by  him  will  not  destroy  the 
letin,  because  the  owner  of  the  inheritance  is  in  cases  of 
that  kind  tenant  at  will  to  his  trustee ;  and  this  rule  has 
ever  since  been  adhei^d  to,  so  that  it  is  now  a  settled  prin- 
ciple that  terms  ibr  years,  which  are  kept  on  foot  by  pur- 
chasers for  the  purpose  of  protecting  the  inheritance,  are 
not  barred  by  a  fine,  otherwise  fines  would  frequently 
weaken  the  interest  of  purchasers,  instead  of  adding  to 
their  security.**  The  question  between  the  termor  and  the 
person  levying  the  fine,  is  a  question  between  them  exclu- 
sively; Reynolds  v.  Jones  (17).  Cruise  goes  on  to  say  (18), 
''  A  term  which  is  vested  in  trustees,  on  any  particular  trust, 
(except  that  of  protecting  the  inheritance,)  may  also  be 
barred  by  a  fine  and  nonclaim."  So  that  it  became  li 
question  whether  the  term  is  barred;  but  it  never  was  a 
question  whether  a  tenant  in  tail,  having  the  first  estate  of 
freehold,  is  competent  to  levy  a  fine,  which  shall  have  the 
ittual  effect  of  a  fine  levied  by  a  tenant  in  tail  in  possession. 
That  point  has  always  been  treated  as  settled  law. 

II.  The  plaintiff  does  not  found  his  title  solely  upon  the  re-  Second  point 
version  in  fee  (19) ;  for  the  effect  of  the  fine  levied  by  Edward  —New  fee. 
is  to  create  a  new  estate — an  estate  in  fee— which  (the  fine 
having  discontinued  the  estate  tail  (^)  and  displaced  the  re- 
mainder) is  not  subject  to  be  defeated,  except  by  formedon 

(16)  ttdum   v.  Morrice,  Cro.  (18)  5  Cruise,  164. 

Car.  109.  (19)  Vide  tuprh^  133,  note  (5). 

(17)  2  Sim.  &  Stu.  306.  (20)  Infri^  154,  160,  n.,  178,  n. 
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brouglit  by  the  remainder-man.  [Tauntonj  J.  Did  not  the 
fee  cease  with  the  estate  tail  ?]  A  new  estate  in  fee  was 
created  by  the  fine.  None  could  bring  formedon  during  the 
existence  of  issue  in  tail ;  but  where  the  estate  tail  is  dis- 
continued, the  remainder-man  may  bring  formedon,  on  the 
failure  of  issue  in  tail ;  and  until  he  recovers  in  a  real 
action,  the  estate  in  fee  subsists.  The  case  is  similar  to 
that  of  a  disseisin  under  the  old  law,  by  which  the  party 
acquired  a  new  fee  simple  descendible  to  his  heirs. 
[TauNtan,  J.  That  is,  an  estate  defeasible  by  formedon 
only.]  The  effect  is,  to  give  to  the  tenant  in  tail  levying 
the  fine,  the  right  of  possession,  though  the  right  of  pro- 
perty may  be  in  another.  The  remainder-man  has  no  right 
of  entry ;  if  he  enter,  he  may  be  turned  out.  Thomas^ 
the  brother,  was  entitled  to  bring  a  real  action  upon  the 
death  of  Edward.  If  he  had  brought  his  formedon  against 
Gould  and  Wynne,  and  recovered  judgment,  then  he  might 
have  made  a  good  tenant  to  the  praecipe ;  but  as  he  allowed 
five  years  to  pass  without  bringing  his  formedon,  the  estate 
which  Edward  acquired  by  the  fine  became  a  fee  simple 
indefeasible  (21).     Doe  d.  Odiarne  v.  Whitehead  (2^)  is  a 


Fine  and  non-  (3^)  I"  considering  the  effect  of 
claim — leading  a  fine  with  proclamations  as  a  bar 
prinaples.  y^y  nonclaim,  the  leading  principles 

to  be  kept  in  view  appear  to  be 
these :  1.  The  estates  to  be  barred 
must  be  divested  or  discontinued 
(i.  e.  put  to  rightSf  of  entry  or  of 
action)  before  the  levying  of  the 
fine,  or  by  its  operation.  (9  Co. 
Rep.  106  a.)  2.  The  state  of  the 
dtle,  as  determined  by  matter  pre- 
cedent to  tlie  levying  of  the  fine, 
is  to  be  regarded ;  for  if  the  inhe- 
ritance be  then  limited  for  a  par- 
ticular estate,  with  remainders, 
«ach  successive  taker  by  purchase 
will  have  a  new  period  of  claim 
fipom  the  accruer  of  his  right  of 
entry    or  of  action.    (Co.  Lilt. 


372.)  3.  The  condition  of  the 
rightful  owner  with  respect  to 
freedom  from  disability,  at  the 
time  of  the  fine  levied,  in  the  caae 
of  a  right  then  accrued,  otherwise, 
at  the  lime  when  the  right  ac- 
crues, is  to  be  regarded.  4. 
Changes  in  the  state  of  the  right- 
ful title,  by  matter  subsequent  to 
the  levying  of  the  fine,  are  not 
to  be  regarded ;  for  if  the  person 
whose  right  is  proposed  to  be 
barred  were  competent  to  create 
interests,  giving  new  periods  of 
claim,  the  bar  might  be  postponed 
for  an  indefinite  period.  This  pro- 
position, however,  supposes  that  a 
right  of  entry  or  of  actioa  is  alien" 
able;  but  it  is  conceived  that  such 


(22)  2  Burr.  704. 
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leading  case  upon  this  point.    Edward  having  gained  a  fee, 
defeasible  if  the  remainder-man  brought  his  formedon  in 
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a  right  cannot  be  transferred  either 
by  deed  or  by  will;  (vide  infra^ 
171,  n. (85);)  and  if  so,  no  change 
in  the  rightful  title  subsequent 
to  the  fine  would  be  possible  until 
the  restoration  of  the  divested  or 
discontinued  estate.  5.  If  the  time 
once  begins  to  run  against  the 
owner  of  the  right  to  a  given  estate, 
it  will  run  on,  notwithstanding 
subsequent  disabilities,  &c.  till 
that  estate  is  barred,  unless  stop- 
ped by  entry  or  action  on  the  part 
of  the  claimant.  Doe  d.  Duroure 
T.  Jofiei,  4  T.  R.  300;  Doe  d. 
George  t.  Jessoiif  6  East,  80,  and 
^  Smith,  236 ;  Roe  d.  Langdon  v. 
RtmiMianf  9  Taunt,  4A1;  CoUerell 
▼.  Duiion,  4  Taunt.  826 ;  Doe  d. 
Griggs  v.Shaen,  1  Selw.  N.  P.  147, 
D.  5.  Issue  in  tail,  claiming  by 
descent,  are  not,  like  remainder- 
men, claiming  by  purchase,  allow- 
ed, as  against  a  fine,  (Doe  v.  Pyke, 
|nm/,)  successive  periods  of  claim; 
(3Co.Rep.a7  6;  Plowd.357;)  but 
if  the  time  runs  against  a  person 
presently  entitled  to  an  estate  tail, 
the  issue,  as  well  lineal  as  collate- 
ral, inheritable  under  the  entail, 
will  be  barred  by  the  fine,  or,  if 
it  begins  to  run  against  such  per- 
ioD,it  will  run  on,  notwithstanding 
his  death,  leaving  issue  in  tail  un- 
der disability.-— The  first,  second, 
and  fourth  points  are  illustrated 
by  the  case  of  Goodright  v.  For- 
resier,  1  Taunt.  578.  There  A., 
tenant  for  life  in  possession,  re- 
mainder to  his  own  executors  for 
ibrty  years,  remainder  to  B.  in 
fee,  levied  a  fine  with  proclama- 
tions;    then   fi.  (his    remainder 


having  been  turned  to  a  right  of 
entry  by  the  fine)  devised  to  C. 
for  life,  remainder  to  D.  in  tail. 

B.  died,  and  afterwards  A.  died. 

C.  did  not  enter  on  the  death  of 
ji.,  or  within  five  years  after  the 
expiration  of  the  forty  years.  The 
judges  were  all  of  opinion  that  the 
right  of  entry  was  confined  to  five 
years  after  the  expiration  of  the 
term  of  forty  yeart,  and  that  B. 
could  not  by  his  will  give  a  right 
to  avoid  the  fine  at  a  more  distant 
period.  As,  on  the  one  hand,  the 
right  to  avoid  the  fine  cannot  be 
protracted  by  any  change  in  the 
subsequent  title,  so,  on  the  other 
hand,  the  bar  to  expectant  inter- 
ests, under  the  pre-existing  title, 
cannot  be  accelerated,  but  must 
await  the  regular  accession  of  the 
several  claimants.  It  will  be  ob- 
served that  in  Goodright  v.  For- 
resterf  the  term  was  posterior  to 
the  estate  of  the  conusor,  and  was 
divested  by  the  fine;  whereas,  in 
the  principal  case,  the  term  was 
anterior  to  the  estate  of  the  conu- 
sor, and  (it  should  seem)  not  di- 
vested,' although  the  remainder 
was  held  to  be  divested.  The 
effect  of  divesting,  without  discon- 
tinuing the  remainder,  is  to  turn 
it  into  a  right  of  entry ;  the  effect 
of  discontinuance  is  to  take  away 
the  right  of  entry,  and  to  subititute 
a  right  of  action.  Goodright  v. 
Forrester  decides  that,  notwith- 
standing the  disturbance  of  the 
term,  the  right  of  entry  subsisted 
for  five  years  from  the  effluxion  of 
the  term :  so,  in  the  principal  case, 
where  the  term  was  not  displaced, 
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proper  tiine^  vhicb  he  did  not,  clevised  the  estate  to 
Gould  and  W^nne,  in  trust  for  Thonui9,  the  brother,  (or 
life,  with  remainders  over,  which  failed,  with  the  ultimate 
remamder  in  fee  to  Dr.  Edward  Cooper,  who  therefore  be- 
came entitled  to  the  fee  created  b>  the  fine,  and  whose  heir 
entered  on  the  determination  of  the  particular  estates  limited 
by  the  will  of  Edward.  [Dewmaw,  C.  J.  It  is  not  foond 
that  he  entered.]  He  brings  his  ejectment.  'I*he  entry  is 
admitted.  It  was  not  necessary  to  make  an  actual  entry* — 
There  is  no  answer  to  the  action.  This  case  has  already 
been  litigated  in  this  Court,  as  well  as  in  the  Court  of 
Chanceryi  and  the  argument  founded  on  the  term  is  not  re- 
sorted to  until  the  last  stage.  Another  point  set  up  was,  that 
a  formedon  might  be  presumed  to  have  been  brought ;  but 

■ 

that  was  abandoned  at  Nisi  Prius.  No  Court  could  pre- 
sume a  recovery  in  a  r^al  action,  merely  because  it  ia  not  a 
case  to  which  the  doctrine  of  remitter  appKes.  Unless  th« 
^hole  doctrine  applicable  to  fines  is  to  be  overturned,  the 
pli^intiff  is  entitled  to  recover. 


First  point — 
No  dtscou- 
tinoance. 


Seooad  poittt 
^Remiuer. 


W,  I/ayes,  for  the  defendants.  No  attempt  will  be  made  to 
contend  that  Thomas,  the  brother,  was  remitted.  That  point 
is  too  clear  for  argument  {23),  But  two  new  points  will 
be  made.  First,  the  fine  of  Edward  did  not  wovk  a  dis» 
continuance,  but  merely  barred  his  issue  in  tail  under  the 
statute  (24),  and  passed  a  fee  determinable  on  the  failure  of 
such  issue.  On  the  death  of  Edward,  without  issue,  where- 
upon Thomas,  the  brother,  entered,  the  title  conferred  by 
the  fine  was  at  an  end.  Or,  Secondly,  if  the  fine  worked 
a  djscQDlinuanc^,  then  it  turnedi,  not  only  the  remainder  in 


it  may  he  contended  that  the  right 
of  action  would,  d  fortiori,  subsist 
for  five  years  from  the  effluxion  of 
tlie  term;  and  that  therefore  it 
was  not  extinct  at  the  end  of  five 
years  from  the  death  of  Edward 
without  issue,  but  a  continuing 
right   in     Thomas     the     brother, 


which  descended  to  ThomoM  the 
nephew. 

(33)  Bithoppe  V.  Bi^oppe,  Dyer, 
S?l,  a.  *'  This  was  afterwards  af- 
firmed by  Catlyn,  Saunders,  C.B., 
Browne,  and  Whiddon,  at  dinner, 
(ad  prandium),** 

(24)  4  Hen.  7,  c.  34. 
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tail  of  Thomas,  the  brolher,  but  the  reversion  in  fee  of 
Edward,  to  rights  of  action ;  the  right  of  Edward  to  th^ 
reversion  was  descendible,  but  not  devisable ;  it  descended 
to  the  right  heirs  of  the  settlor ;  and  although  Thoma^t  the 
brother,  was  not  reniitted,  yet  Thomas,  the  nephew,  who 
entered  on  the  deuXh  of  Thomas,  thq  brother,  and  had  in 
bim  as  w^U  the  right,  to  an  estate  tail  under  the  settlement, 
a9  a  legal  eslMfet  for  life  under  the  will  of  Edward,  was  re- 
mitted,  and  hi3  remitter  defeated  the  fee  founded  on  the 
diacontinuance,  and  consequently  destroyed  the  title  of  th^ 
lessor  o  the  plaintiff. 

I.  In  order  to  determine  the  effect  of  the  iine^  we  must  Effect  of  fine. 
advert  to  the  state  of  the  title  at  the  time  wheqit  was  levied. 
By  the  settlement  of  1708,  a  term  of  500  years  was  limited 
iQ  tfuatee^.  Thiy  term  was  a  legal  estate  anterior  to  the 
«sta^  tail  of  Edvoard.  It  will  not  be  denied  that  the  term 
ways  sybfiifting  at  the  time  of  levying  the  fine ;  indeed,  up 
to  the  period  when  this  ejectment  was  brought.  It  is  con^ 
ceded  ^at,  UiOtwithstanding  the  order  referred  to  in  the 
apecial  case,  the  term  may  be  resorted  to  for  the  purpose  of 
shewing  what  was  the  operation  of  a  fine  in  1764.  To 
preclude,  the  defendants  from  founding  any  argument  upon 
the  term  would  be  to  convert  such  orders,  which  are  de- 
aigned  to  promote  the  ends  of  justice,  by  removing  a  tech- 
nical impediment  to  the  fair  trial  of  the  rights  into  instri^- 
m^nU  of  injiMStice.  In  order  to  a^ppreciate  the  influence  of 
this  term  on  the  quesMon^  we  must  attain  a  clear  notion, 
..first,  of  discontinuance — its  nature,  effect,  and  requisites — 
and»  secondly,  of  the  principles  of  tenure  applicable  to  con- 
secutive legal  limitations  connected  in  privity  of  estate. 

).  As  to  the  nature  of  discontinuance — it  is,  according  Nature  of  dis- 
to  all  the  authorities,  a  wrongful  act  {9Sj,  an  interruption  or  continuance. 

(25)  Tenant  in  tail  cannot  make  the  is^sue  bring  formedon,  the  writ  Tortious  clia- 

ai)y  netful  estate  of  freehold^  but  and  declaration  shall  say  that  the  racter  of  estate 

for  the  term  of  his  own  life  only.  feoffee  by  wrong  him  deforceth.  •f<l""'^°  by 

Iit|.  s.  613.    By  the  feoffment  of  lb,  s.  614.    Every  discontinuance 

tenant  in  \fiX  the  reversion  is  dis«  worketh  a  wrong.    Co.  Litt.  332 

continuedi^.  wbicK  is  a  wrong.    If  a.   And  see  Co.  Litt.  347  &.  356  (. 
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suspension  of  the  lawful  seisin  of  those  in  remainder  and 
reversion,  whose  estates  are  thereby  forcibly  and  injuriously 
displaced,  and  turned  to  rights  of  action  (as  distinguished 
from  rights  of  entry);  so  that  they  cannot  enter,  but  must 
seek  their  remedy  in  a  real  action,  (viz.  a  formedon).  Its 
effect,  as  the  books  most  expressly  affirm,  is  to  pass,  not  a 
base  or  determinable  fee,  but  the  fee  simple  (26).  The 
invariable,  the  necessary  result  of  discontinuance  is,  there- 
fore, the  tortious  acquisition  of  the  fee  simple.  A  fee 
gained  by  wrong,  whether  by  simple  disseisin,  discontinu- 
ance, or  other  unlawful  means,  must  of  course  be  a  new 
fee  (27),  founded  upon  a  new  seisin,  and  involving  a  total 
repudiation  of  the  old  title; — an  entire  reconstruction  of  the 
inheritance  upon  a  fresh  basis.  As  no  man  can  qualify 
his  own  wrong,  if  he  wish  to  gain  a  title  by  wrong,  he 
must  claim  the  fee,  the  whole  fee,  and  nothing  but  the 
fee.  With  respect  to  the  requisites  of  discontinuance — 
the  uniform  language  of  the  text-writers  and  abjudica- 
tions is,  that  the  fine  or  feoffment  of  tenant  in  tail  does 
not  work  a  discontinuance,  unless  he  is  seised  in  possession 
by  force  of  the  entail  (28).  The  nature  and  effect  of  dis- 
continuance, as  already  explained,  indicate  the  necessity  of 
possession;  for  every  tortious  alienation  supposes  and 
requires  a  transfer  of  the  immediate  and  actual  possession. 
It  is  clear  that  a  tenant  in  tail  in  remainder  cannot  alien  so 
as  to  make  a  discontinuance ;  nor  will  his  possession 
avail,  unless  it  be  a  possession  in  lawful  and  regular  course 
under  the  entail ;  for  if  he  obtain  the  possession  by  dis- 
seising a  prior  tenant  for  life  (29),  his  fine  or  feoffment  will 


(26)  By  the  feoffment  of  tenant 
in  tail,  fee  simple  passeth  by  force 
of  the  livery  of  seisin.  Litt.  s.  599. 

(97)  Co.  Litt.  348  a,  349  a. 

(28)  None  shall  make  a  discon- 
tinuance, but  he  who  is  seised  of  an 
estate  tail  in  possession.  Per  Ab- 
bott ^  C.  J.  in  Doe  6.  Jones  v,  Jones, 
S  Dowl.  &  R^rl.  380;  1  Barn.  & 
Cresw.  ?38. 


A.f  tenant  in  tail ;  reversion  to 
B.  in  fee;  A.  and  JB.  make  a  feoff- 
ment: Held  a  discontinuance, 
'^  because  of  the  livery  of  the 
tenant  in  tail,  who  hath  the  sole 
power  of  the  immediate  freehold, 
and  the  immediate  possession  and 
inheritance."  Baker  v.  Hackingf 
Cro.  Car.  387  and  405. 

(29)  Co.  Litt.  333  6. 
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be  of  no  force  as  a  discontinuance;  nor  will  his  feoffment,  183^. 
made  with  the  assent  of  a  prior  tenant  for  life,  produce  that 
effect  (30).  Again :  it  is  laid  down  that  of  things  l^ing  in 
grant  there  can  be  no  discontinuance  (31);  and  the  posi- 
tion is  not  confined  to  subjects  incorporeal  in  their  own 
nature,  as  rents,  advowsons,  commons,  tithes,  but  is  ex- 
pressly extended  to  estates  and  interests  not  having  a 
tangible  existence,  as  remainders  and  reversions  in  sub- 
jects corporeal  in  their  own  nature,  as  land  (32) — in  short, 
to  all  estates  and  interests  in  land,  to  the  conveyance 
of  which  no  livery  of  seisin  is  requisite  or  possible, 
whatever  may  be  the  mode  or  form  of  conveyance,  whe- 
ther it  be  by  an  ordinary  deed,  or  by  fine  levied  in 
the  King's  Court  (33).  Now,  to  apply  these  doctrines. 
The  possession,  the  immediate  and  actual  possession, 
resided  in  the  termors — the  legal  dominion  for  the  whole 
period  of  the  term  of  500  years  belonged  to  them ;  and 
so  far  as  the  present  right,  in  point  of  law,  to  the  posses- 
sion and  enjoyment  of  the  land  was  concerned,  the  limita- 
tions ulterior  to  the  term,  conferred,  during  its  subsistence, 
mere  equitable  interests.  Till  the  term  was  expired,  the 
tenant  in  tail  could  not  lawfully  enter.  The  question 
in  this  Court  must  be  the  same  as  if  there  had  been  a 
beneficial  lease  for  500  years.  Then,  why  should  Thomas, 
the  brother,  concern  himself  about  the  estate  till  his  right 

(30)  Com.  Dig.  Discont.  C.  3.        continaance.  Com.Dig.Discontin. 

(31)  If  a  remainder  be  granted      C.  1. 

by  tenant  in  tail,  it  is  no  discon-  (39)  The  conveyance,  though  by  No  discontino- 

tinuance.    Co.  Litt,  332  a.     And  fine,  of  that  which  lies  in  grant,  ance  by  granu 

albeit  sach  things  (i.  e.  things  lying  works  no  discontinuance,  because 

in  grant)  be  granted  in  fee  by  fine  it  works  no  wrong.  Co.  Litt.  332  a. 

levied  in  the  King's  Court,  yet  "  Where  the  thing  doth  lie  in  live- 

this   worketh   no  discontinuance.  ry,  as  lands  and  tenements,  yet  if 

Litt.  8.618.    If  tenant  in  tail  in  to  the  conveyance  of  the  freehold 

remainder,   or  such  a  person   as  or  inheritance,  no  livery  of  seisin 

(^ould  not  make  a  discontinuance  *  be  requisite,  it  worketh  no  discon- 

by  feoflfment,  release    to   a  dis-  ti nuance.*'    Co.  Litt.  332  b, 

seisor  with  warranty,  it  is  no  dis-         (33)  Notes  (31)  and  (32),  suprii, 

L 
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of  enjoyment  accrued?  Why  bring /ormedon  to  restore 
himself  to  nothing — to  an  expectancy,  for  which  his  issue 
might  await  the  efflux  of  centuries  ?  The  commencement 
of  his  possession  was  postponed  to  the  determination  of 
the  term ;  it  was»  therefore,  a  future,  and  not  an  imm^ 
diate,  possession  to  which  he  was  entitled.  He  was 
.tenant  in  tail  in  remainder  (34),  so  far  as  regarded  his 
capacity  to  transfer  the  possession — to  make  livery — to 
act  upon  the  inheritance  in  derogation  of  the  rights  of 
others.  If  Edward  was  really  tenant  in  tail  in  possession, 
then  he  was  competent  to  pass  the  fee  simple  by  feoff- 
ment. But  it  is  clear  that  his  feoffment,  made  without 
the  assent  of  the  termors,  would  have  been  void ;  unless, 
indeed,  it  had  operated  to  divest  the  term.  It  is  essential 
to  the  validity  of  a  feoffment  that  livery  should  be  made 
of  the  possession;  it  is  not  enough  that  the  feoffor  has 
the  freehold  and  inheritance  (35).  Edward  could  not  ac- 
quire that  possession  without  dispossessing  the  termors. 
It  is  said,  indeed,  that  if  tenant  in  tail  leases  for  years,  and 
then  makes  a  feoffment  with  livery,  to  which  the  tenant 
for  years  assents,  this  is  a  discontinuance  (36) ;  but  our  case 
differs  in  two  points — here  the  term  is  not  derived  out  of, 
•but  existed  anterior  to,  the  estate  tail ;  and  the  termors  do 
not  assent.  Their  assent  (admitting  such  assent  to  be 
sufficient  for  the  purpose  in  question),  does  not  appear, 
and  is  not  to  be  presumed  (37).  Edwards  feoffment,  there* 
fore,  could  not  have  been  supported  on  that  ground,  much 
less  on  the  ground  of  its  operating  adversely  to  the  termors. 
The  termors,  in  execution  of  their  trust,  might  have  aliened 
or  mortgaged,  and  it  would  not  be  endured  that  the  feoff- 
ment should  operate  prejudicially  to  such  dispositions  (38), 
The  position  that  the  term  would  not  have  been  disturbed 
by  the  feoffment  is  fully  sustained  by  a  recent  decision  of 

(34)  Vide  infra,  150,  note  (49).  .         (36)  Viner,Ab.  Discontinuance, 

(35)  Albeit  the  feoflfor  hath  the      B.  pi.  85. 

freehold  and  inheritance,  vet  that  (37)  Vide  infr^,  147,  note  (39). 

is  not  sufficient ;  for  a  livery  must  (38)  Freeman  \,Bamet,  t  Venlr. 

be  given   of   the  possession   aUo.  55. 
Co.  Lilt.  48  6. 
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ibis  Court;  t^egluUpruig  tbe  idea  of  the  poM^eaaioH  beiog  in  I83f . 
Edward,  mid  pIsAoly  affirmiog  the  posses^iop^  the  actual 
possession,  to  be  iq  the  termors (39).  [TaMnton,J.  There 
the  CK>iut  held  tbat  tbe  feoffn^eut  did  not  destroy  the  ternu 
because  it  was  not  made  with  the  assent  of  tbe  termors :  it 
was  not  to  operate  against  tbeoi  when  they  knew  nothing 
of  it ;  but  if  the  feoffment,  instead  of  being  made  behind 
their  backs,  bj  jthe  ceiieux  que  irusi,  had  been  made  by  the 
trustees  (hemselvesj  the  decision  of  the  Court  would  have 
beea  very  different]  Uoquestiojuably ;  but  that  is  not  our 
€9se»  Here  is  a  prior  term  of  years,  which  conferred  a  right 
to  the  possession;  a  term  Gr;eated  by  the  owner  paramount, 
part  of  the  original  title — of  that  very  inheritance  of  which 
tbe  estate  tail  was  part — and  not  divested  by  the  fine.  In 
arguing  Doe  v.  Lyues,  Mr.  Preston  admitted  (an  admission 
against  hims^fX  that  if  the  term  continued,  tbe  possession 
of  tbe  termors  was  the  possession  or  seisin  of  the  rever- 
sioner, whose  seisin,  therefore,  would  not  be  disturbed. 
[TiniMv^ji,  J.  The  rule  undoubtedly  is,  that  no  person  can 
create  a  discontinuance  who  is  not  in  the  actual  possession 
of  the  estate  taUi40)  by  force  of  the  intaiU  Is  there  any  case 

(39)  T.  C,  assigned  a  long  term  that  the  trustees  assented  to  the 

to  trustees,  upontrusts  for  hiniself,  destruction  of  the  term.      Bay- 

his  intended  wife,  and  their  issne.  iey,  J.  A  court  of  law  ought  to  set 

By  ieoffment  dated  the  next  day,  its  lace  against  deeds  intended  ta 

T,  C.  conveyed  to  the  use  of  him-  work  fraud  and  wrong.    The  trus- 

self  for  life,  &c    reversion  to  his  tees  were  entitled  to  the  actual  pos- 

heirs.    This  re%'erbion  fell  in.   The  session,  and  we  roust  presume  that 

heir  bringii  ejectment  against  the  they  had  it.  Hoiroyd,  J.  To  make 

tmstees.     Judgment  for  the  de-  the  feoffment  eflfectual  the  tenant 

fendant,  on   tbe  ground  that  the  ought  to  have  been  ousted,  or  his 

feoffment  did  not  acquire  the  legal  consent  gained.     Doe  d.  Maddock 

fee  by  disseis'm.    Prejton,  for  the  v.  Lynesy  3  Barn.  &  C.  388;    6 

plaintiff,  admitted  that  if  the  term  Dowl.  &  R.  161.    Tenant  for  life 

continued,  the  possession  of  the  levied  fine  and  devised;  devisee  en- 

termor  for  years  was  the  possession  tered.     Held  no  disseisin,  because 

or  eeisin  of  the  reversioner,  whose  no  intention  to  claim  adversely  to 

seisin,    tbereforo,  would  not    bo  party  entitled.    WilliamSf  lessee  of 

disturbed.     Abbott,    C.  J.    The  Hughet,  v.  Th<ma$,  12  East,  Ut, 

foofidation  of  the  argument  fails,  (40)  Vide  infrti,  168;  ibid,  note 

becaose  there  is  nothing  to  shew      80. 

l2 
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1839.  wliich  goes  to  shew  that  no  discontinuance  can  be  created 
unless  the  party  be  in  the  actual  possession  of  the  land*f\ 
He  must  be  capable  of  delivering  seisin — of  making  a 
feoffment.  The  termors  were  in  possession,  and  are  ad- 
mitted to  have  been  entitled  to  the  possession  up  to  the 
hour  at  which  this  ejectment  was  brought.  They  might 
have  maintained  ejectment.  [Patleson,  J.  I  do  not  find  it 
stated  that  the  termors  were  in  possession.]  In  Doe  v. 
Lynes  the  Court  held  that  the  termors  were  in  point  of  law 
"  in  the  actual  possession."  [Taunton,  J.  What  is  there 
to  shew  he  was  not  in  possession  by  force  of  the  intail  ?] 
The  prior  term  conferred  the  right  to  the  immediate  pos- 
session* If  ji.  has  that  rights  it  cannot  at  the  same  time 
reside  in  B.  [Tauntofiy  J.  The  question  is,  not  whether 
Edward  was  in  possession  of  the  land,  but  whether  he  was 
in  possession  of  the  estate  tail.  Couple  the  words  '^  in 
possession"  with  the  word  ''  estate,**  and  then  argue  upon 
that.]  The  expression  "  in  possession  of  an  estate  tail,'* 
must  import  the  ownership  of  such  an  estate  tail  as  confers 
a  right  to  the  immediate  possession.  Edwardhsid  not  such  an 
estate  tail  at  the  time  of  the  fine  levied.  There  may  be  con- 
secutive rights  to  the  possession ;  the  first  particular  tenant 
has  the  immediate  right  to  the  possession,  and  the  next  taker 
has  a  right  to  succeed  to  the  possession  when  the  right  of 
the  particular  tenant  is  determined,  and  not  before ;  and 
that  constitutes  the  whole  difference  between  an  estate  in 
possession  and  an  estate  in  remainder  or  reversion.  If 
Edzcard's  feoffment  would  not  have  passed  the  fee  simple  in 
possession  (without  which  there  can  be  no  discontinuance), 
was  his  fine  more  efficacious  ?  (4 1 )  Does  the  discontinu- 
ing operation  of  a  feoffment  require  one  species  of  pos- 
session, and  the  discontinuing  operation  of  a  fine  another  i 
When  it  is  laid  down  that  none  but  tenant  in  tail  in  posses- 
sion can  discontinue,  has  not  possession  one  and  the  same 

(41)  No  conveyance  by  tenant  or  by  that  which,  in  the  eye  of  the 
in  tail  can  operate  as  a  discontinu-  law,  is  tantamount  to  it.  Butler, 
ance  unless  it  is  created  by  livery,      Co.  Litt.  333  a,  n.  1. 
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meaoiiig  in  regard  to  every  kind  of  assurance  by  which  a 
discontinuance  may  be  occasioned  ?  Most  of  the  instances 
put  by  IMtkton  in  his  chapter  of  discontinuance  turn  upon 
the  operation  of  a  feoffment  (42) ;  in  all,  the  capacity  of  pass- 
ing the  immediate  freehold  by  transmutation  of  possession, 
the  state  or  condition  of  being  able  to  make  livery,  is 
assumed  as  the  ground-work  of  discontinuance.  Discon- 
tinuance is  a  species  of  disseisin;  it  is  clear  that  Edward's 
feoffment  would  not  have  worked  a  disseisin ;  by  parity  of 
reasoning  his  fine  was  not  a  discontinuance(4d).  \iEdw($rd^s 
estate  tail  did  not  lie  in  livery,  it  ley  in  grant ;  it  was  a 
thing  of  which  not  only  was  no  livery  requisite,  but  of 
¥fhich>  without  the  assent  or  ouster  of  the  termors,  no 
livery  was  possible.  He  might  have  conveyed  the  freehold 
by  way  of  grant.  [Tautitonf  J.  What  do  you  mean  by  a 
grant?] — An  assurance  by  deed  adapted  to  pass  an  estate  of 
freehold  not  in  possession.  [Taunlony  J.  Was  not  the  first 
estate  of  freehold  in  Edward?] — Unquestionably.  [Tai///- 
tofi,  J.  Would  that  have  passed  by  a  common  grant  ?]-^It  will 
not  be  disputed  that  his  estate  would  have  passed  by  grant ; 
that  is,  by  deed,  without  livery,  or  any  equivalent  ceremony, 
and  which,  if  the  term  had  not  existed,  would  have  been 
inoperative  at  law.  An  estate  tail  expectant  on  a  term  of 
years  is  confessedly  grantable  (44).  It  matters  not  whether 
the  term  be  created  by  a  common  law  demise,  perfected  by 
the  entry  of  the  lessee,  or  by  the  limitation  of  a  use,  executed 
into  possession  by  the  statute  of  uses  (45).  In  either  case, 
the  possession  is  in  the  termor,  and,  because  the  possession 


14d 


1832. 


(49)  S.  595,  596,  597, 599,  &c. 

(43)  '*  Discontinuance  of  potses- 
sion  is  an  impediment  to  a  man 
for  entering  into  his  own  land, 
caused  by  the  fact  of  one  Uiat 
alienated  them  contrary  to  right, 
and  gave  livery  of  seisin  of  them, 
whereby  the  true  owner  is  left  only 
to  his  action."  Co  well's  Intcrp. 
verba  Discontinuance.  And  see 
Finch's  Common  Law^  tit.  Dis- 


cont.  *'  Diueisin  signiHetli  an  un- 
lawful dispossessing  of  a  man  of 
his  land,  tenement,  or  other  im- 
movable  or  incorporeal  right," 
Cow.  Interp.  verbo  Disseisin. 

(44)  Lilt.  s.  608. 

(45)  Vide  Chatfield  v.  Parker, 
2  Mann.  &  Ryl.  542,  (a);  Doe  v. 
Maisey,  3  Mann.  &  R.  1 10,  (a)  ; 
Green  v.   Miller,  2  Crompton  8c. 
Jervis,  142,  6  Mann.  &  Ryl.  5.  C. 


150 


1839. 
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is  in  bim^  the  remaindef  or  reversion  will  pass  by  grant.  In 
practice,  conveyances,  ineffectual,  froin  some  omission,  to 
pass  the  fee  in  possession  (as  a  feoffment  without  livery, 
&c.),  are  often  supported  as  grants  of  the  fee  in  reversion 
expectant  on  a  mortgage  term  or  an  attendant  term.  If 
Edward  had  granted  by  deed,  without  more,  an  estate 
of  freehold  would  have  passed  (46).  His  competency  to 
make  a  grant,  by  reason  of  the  possession  of  the  termors, 
IS  conclusive  against  his  competency  to  make  a  discon- 
tinuance grounded  on  his  own  possession  (47).  While  the 
term  subsisted,  his  conveyance  could  pass  nothing  more 
than  the  fee  expectant  on  the  term.  A  fee  expectant  on  a 
term  of  years  is  either  a  remainder  or  a  reversion  (48). 
A  conveyance,  whatever  may  be  its  form  or  mode,  which 
passes  only  a  remainder  or  reversion,  is,  in  effect,  a  grant  f 
the  operation  of  a  grant  is  always  lawful,  that  of  a  discon- 
tinuance always  wrongful;  consequently  the  fine  of  Edward 
was  not  a  dl^ontinuance.  (3.  As  to  the  principles  of  tenure 
Particular        applicable  to  this  case — the  term,  the  remainders,  and  the. 

^™Lt"^^  reversion,  formed  one   inheritance.     The  entire  fee  was 
reversion  torm 

one  inherit-      conveyed    to   the    relessees    in    the    settlement   of    1708, 

from  whose  seisin  all  the  limitations  flowed.  Tlie  par- 
ticular tenant,  remainder-man,  and  reversioner,  were  con- 
nected together  in  privity  of  estate.  If  the  limitations  had 
been  created  at  common  law  by  feoffment,  and  the  term 
had  stood  first,  the  livery  must  have  been  made  to  the 
termors,  in  whom  the  possession  would  have  resided  for  the 
benefit  of  thetpselves,  and  of  those  in  remainder  and  rever- 
sion, according  to  the  order  of  the  limitations  (49).     Their 


ance. 


(A6)  Litt.  s.  (K)8. 

(47)  If  the  position  in  Co.  Lit. 
332  by  (ante,  135, 136),  be  correct, 
this  argument  would  appear  to 
prove  too  much.  Tenant  in  tail 
in  possession,  making  a  lease  for 
years,  and  therehy  converting  his 
estate  into  a  reversion  capable 
of  passing  by  grant,  may  yet,  ac- 


cording to  Lord  Coke,  discontinue 
the  estate  tail.  -  Sed  vide  infr^^ 
180,  note  (98). 

(48)  See  the  next  note. 

(49)  Litt.  S.60.  "Remainder** 
is  a  residue  of  an  estate  in  land, 
depending  upon  a  particular  estate, 
and  created  together  with  the  same. 
Livery  to  lessee  for  years  sliall  euure 
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pos^esBton  would  have  been  the  possession — not  merefy 
in  right  of  the  term — not  merely  in  right  of  the  first  parti- 
cular estate  of  freehold — but  in  right  of  all  the  limitations 
considered  as  bound  together  by  unity  of  seisin,  and  as  con- 
-stittttiog  each  an  integral  part  of  the  same  inheritance  (50). 
So»  in  the  principal  case,  when  the  particular  estates  for  life, 
antecedent  to  the  term,  determined,  the  possession  devolved 
npOB  the  termors,  who  stood  in  precisely  the  same  relation  to 
tii€  remainder-men  and  reversioner,  holding  the  possession 
to  the  same  extent,  and  upon  the  same  principles  of  tenure, 
is  if  the  estates  had  been  created  at  common  law,  and  the 
termors  had  been  the  original  depositaries  of  the  possession* 
When  successive  estates  are  limited,  the  immediate  parti- 
cular tenant  is  necessarily  in  of  the  whole  and  sole  posses- 
mon,  which  can  reside  only  in  one  of  several  consecutive 
tenants  at  the  same  time ;  he  is  the  "  protector  of  the  set- 
tlement ;"  to  him  is  entrusted  the  conservation  of  the  iuhe^ 
ritance,  of  that  seisin  of  the  fee  on  the  maintenance  of  which 
all  the  limitations  depend.  While  the  possession  is  full  of 
the  particular  tenant,  there  can  be  no  usurpation  of  the 
seisin ;  no  wrongful  displacing  of  the  estates  of  the  remain- 
der-men and  reversioner,  the  undisturbed  continuance  of 
-whose  rights  i»  identified  with  his  peaceable  possession  (51). 
The  first  step  towards  the  acquisition  of  a  tortious  fee,  the 
essential  act,  indeed,  of  such  acquisition,  is  the  ouster  of 
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for  the  benefit  of  them  in  the  re- 
'  imunder,  for  the  livery  uf  the  pos- 
•essMn  csqM  not  be  made  to  the 
next  in  remainder,  because  the 
pouession  belonged  to  the  lessee ; 
and  for  that  the  particular  term, 
and  ail  the  remainders,  mtrke  in 
law  but  one  estate,  and  take  ef- 
fect at  one  time,  therefore  the 
livery  is  to  be  made  to  the  les- 
see.   Co.  Litt  49  a. 

(50)  A  particular  tenant,  accor- 
ding to  the  feudal  notions,  was  in 
of  the  seisin  of  the  fee,  of  which 
his  estate  was  a  part.   Per  Lord 


Mansfield,  in  Taj^lor  v.   Horde,  1 
Burr.  60. 

(51)  "  If  one  levy  a  fine  of  my 
land,  while  I  am  by  myself,  or  my 
tenant,  or  by  any  person  connected 
with  me  in  privity  of  estate,  as  n 
prior  tenant  for  life,  8cc.,  in  pos- 
session of  it,  this  fine  will  not  hurt 
me."  Shep. Touchstone  by  Preston, 
23.  ''  So  long  as  the  donee  in  tail, 
lessee  for  life,  or  letsee  for  years, 
are  in  possession,  they  preserve 
the  reversion  in  the  donor  or  les- 
sor." Co.  Dtt.  324  b;  1  Tho.  Co. 
Litt.  400. 
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the  tenant  in  possession,  whether  for  life,  in  tail,  or  for  years. 
There  can  be  no  ouster  of  a  remainder-man  or  reversioner 
simply  (52);  no  disseisin  or  discontinuance  of  less  than  the 
entire  fee.  The  chain  of  limitations  cannot  be  severed, 
it  must  be  destroyed.  These  principles  are  so  many  land- 
marks, as  ancient  as  tenure  itself.  Yet^  in  order  to  support 
the  position — that  the  remainder  and  reversion  were  dis- 
continued, while  the  term  was  preserved — the  argument  on 
the  other  side  must  contradict  them  all.  The  plaintiff 
will  be  obliged  to  contend,  that  the  chain  of  limitations  may 
be  severed  ;  that  the  first  link,  the  term,  may  be  preserved, 
and  a  new  reversion  be  depending  from  it ;  that  there  may 
be  a  total  change  of  title  to  the  fee  without  any  change  of 
possession ;  that  the  remainder  may  be  divested  while  the 
particular  tenancy  remains  absolutely  unaffected  ;  that  there 
may  be  a  ttezi)  and  wrongful  fee  expectant  upon  an  old  and 
rightful  particular  estate ;  and  that  the  termors,  who  re- 
ceived the  possession  on  the  tacit  condition,  annexed  to 
every  particular  tenancy,  of  preserving  and  transmitting  it 
according  to  the  tenor  of  the  original  destination,  and  who 
by  an  unlawful  assumption  of  ownership,  (as  by  making  a 
feoffment,  or  levying  a  fine,)  would  forfeit  the  possession  to 
the  remainder-man  or  reversioner,  must,  by  judicial  con- 
struction, be  deemed  to  hold  the  possession  against  the 
rightful  remainder- man  and  reversioner,  and  be  compelled 
to  attorn  tenants  to  a  wrong-doer. —  But  it  maybe  ob- 
jected, first,  that  the  possession  of  a  termor,  as  the  imme- 
diate particular  tenant,  is  the  possession  of  those  in 
remainder  and  reversion;  and  therefore,  that  Edward  was 
seised  of  an  estate  tail  in  possession.  The  principle, 
rightly  understood,  is  not  disputed.    The  possession  of  the 


(52)  "  I  do  not  understand  how 
there  can  be  an  actual  ouster  of  a 
reversion."  Bayley,  J.  in  Doe  d. 
TruscoU  V.  Elliot,  1  Bam.  &  C.  85. 
In  Margaret  Podger's  case,  9  Co. 
Rep.  105  6,  Lord  Coke  observes, 
"  If  lessee  for  years  is  ousted, 
and  he  in  reversion  disseised,  and 


the  disseisor  levies  a  fine  with  pro- 
clamations, and  the  five  years  pass, 
as  well  the  lessor  as  the  lessee  is 
barred  by  his  non-claim."  Here 
it  appears  to  be  assumed  that  an 
ouster  of  the  lessee  is  essential  to 
the  disseisin  of  the  reversioner. 
El  vide  infr^y  180,  note  (92). 
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termors  was  so  far  the  possession  of  the  tenant  in  tail,  as  it  183$. 
was  the  lawful  possession  of  the  land,  in  right  of  the  inhe- 
ritance, according  to  the  settlement ;  but  it  was  equally  the 
possession  of  those  in  remainder  and  reversion  after  the 
estate  tail.  The  fallacy  lies  in  the  partial  application  of  the 
principle;  in  treating  the  possession  of  the  termors  as  the 
possession  in  respect  of  a  given  portion  only  of  the  inherit- 
ance, and  not  in  respect  of  the  entire  fee.  If  the  posses*^ 
sioo  of  the  termors  had  relation  to  the  whole  inheritance, 
then  cadit  qudstio;  for  as  their  possession  continued,  that 
of  the  remainder-men  and  reversioner  could  not  be  discon^^ 
tinued.  [Taunton, i.  Is  there  any  decision  that  a  tenant  in 
tail,  in  order  to  be  capable  of  levying  a  fine,  must  be  in  the 
actual  possession  of  the  land,  as  contra-distinguished  from 
the  seisin  of  the  freehold?  Parke,  J.  ''Tenant  in  tail  in 
posssession"  means  ''in  possession  of  the  freehold."]  The 
possession  of  the  termors  was  the  rightful  possession  of  the 
freehold,  which  possession  continued  after  the  fine  levied,  and 
preserved  the  seisin  of  the  remainder-men  and  reversioner. 
In  truth,  the  principle  is  this — the  termor  in  possession,  as 
the  first  particular  tenant,  preserves  the  estates  of  all  the 
remainder-men  and  the  reversioner  not  in  possession.  But 
bow  does  that  assist  the  plaintiff's  case  ?  It  may  be  ob- 
jected, secondly,  that  if  tenant  in  tail  makes  a  lease  for 
years,  and  afterwards  levies  a  fine,  that  (according  to  Coke) 
is  a  discontinuance  (53).  But  between  that  case,  and  the 
principal  case,  there  is  a  broad  distinction.  \Den7nan,Ci, 
Have  you  any  authority  for  such  a  distinction?]  Where 
the  tenant  in  tail,  being  seised  in  possession,  makes  a  lease, 
to  which  no  livery  of  the  possession  is  requisite,  the  pos-^ 
session  remains  in  him ;  the  lessee  being  in  under  him, 
there  is  privity  as  between  them,  but  no  privity  as  between 
his  lessee  and  those  in  remainder  and  reversion  expectant 
on  the  estate  tail.  Here,  the  tenant  in  tail  never  had  the 
actual  possession,  which  was  executed  in  the  termors  for 
the  benefit  of  themselves,  and  of  those  in  remainder  and 

(53)  Co.  Litt.  339  9,  suprH,  135.     Sed  vide  infra,  180,  note  (9'2). 
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reversion.  The  term  was  derived  out  of  the  seisin  of  the 
settlor,  the  termors  were  fit  by  title  paramount,  and  there 
did  exist,  as  between  them  and  the  remainder-men  and 
reversioner,  that  privity  of  estate  which  is  of  the  essence 
of  the  defendants'  argument.  It  may  be  objected,  thirdly, 
that  the  utmost  possible  operation  should  be  given  to 
the  fine,  on  the  principle  of  ut  res  magia  valeat,  &c^ 
[TauBtOH,  J.  In  numerous  cases  the  question  has  been, 
whether  a  prior  term  of  years  was  barred  by  the  operation 
of  a  fine.  But  if  the  argument  for  the  defendants  be 
correct,  that  question  could  never  have  arisen,  since  it 
would  go  to  shew  that  the  fine  has  no  operation  where 
there  is  a  prior  term  of  years.]  The  argument  for  the 
defendants  denies  only  the  tortious  operation  of  the  fine. 
Certainly  the  utmost  lawful  effect  ought  to  be  attributed 
to  it.  But  every  intendment  is  to  be  made  against  the 
tortious  operation  of  assurances  (54).  If  the  extraordinary 
effect  of  a  discontinuance  were  denied  to  Edwanfs  fine, 
it  would  still  have  been  abundantly  operative  as  a  bar 
to  his  issue  in  tail,  and  as  a  conveyance  to  the  con  usee  and 
his  heirs  of  an  estate  commensurate  in  point  of  duration 
with  the  continuance  of  such  issue.  The  power  of  discon- 
tmuing  the  remainders  and  reversion  by  fine  is  not,  like  the 
power  of  barring  them  by  a  recovery,  a  right  inseparably 
incident  to  an  estate  tail,  and  which  cannot  be  restrained  by 
condition  or  otherwise ;  for  a  condition  prohibiting  a  tenant 
in  tail  from  levying  a  fine  to  work  a  discontinuance  is  valid, 
at  being  in  restraint  of  wrong  (56). 

II.  If  the  fine  worked  a  discontinuance,  the  tortious  fee 
gained  by  it  was  defeated  by  remitter.  If  Edward  had  been 
tenant  in  tail,  with  the  immediate  reversion  in  fee  in  himself, 
his  fine  would  have  conferred  a  clear  title  to  the  fee  simple; 
but  the  remainder  in  tail  of  his  brother  Thomas  was  inter- 
posed between  his  (Edward^s)  estate  tail  and  the  reversion 
in  fee.    Consequently,  the  reversion  in  fee,  which  he  had 

(64)  Vide  supta,  147,  note  (89).      10  Co.  Rep.  S6;  Croker  v.  Trevi- 
(55)    Mari/  Portingtan't  case,      ihen,  1  L^u.  S92. 
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by  lieseeBt  fr^m  Thamm  the  settkH*,  was  discontinued.   His 

will,  therefore,  could  not  operate  upon  that  reversion  (56). 

The  wrongful  fee  shnple  gained  by  the  discontinnance,  and 

the  rightfiil  reversion  in  fee,  could  not  possibly  co-exist; 

bat  the  wrongful  fee,  and  the  riglit  of  the  reversioner  to 

defeat  it  by  Rjarmedon,  might  and  did  subsist  together ;  and 

while  the  wrongful  estate  passed  by  the  will  of  Edward, 

the  right  descended  to  the  heirs  of  Thomas,  the  settlor,  to 

whom  the  reversion  origtnaHy  belonged.    The  effect  of 

tt  fine  by  tenant  hi  tail,  with  the   immediate  reversion  to 

himself  in  fee,  is  to  pass  a  clear  fee  simple ;  and  the  ex- 

planiation  commonly  given  of  that  effect  is  this, — the  fine 

converts  the  estate  tail  into  a  base  fee,  which  merges  in 

the  reversion  in  fee^  reducing  the  reversion  into  possession. 

Mid  consequently  accelerating  alt  incumbrances  affecting  it. 

Hence  it  might  be  inferred  that  Edwards  reversion  snb- 

sieted  and  passed  by  his  will;  and  that  when  the  mesne 

remainder  in  tail  of  Thomas,  the  brother,  was  extinct,  it 

coniierred  on  the  devisees  of  Edward  a  title  to  the  fee 

simple  in  possession.     It  is  understood  that  the  title  first 

get  np  by  the  plaintiff  was  based  on  the  devise  of  the  rever- 

sion.     But  the  fine  does  not  produce  its  effect  in  the  way 

described.    The  fine  of  tenant  in  tail  maj  operate  in  vari-  Operation  of 

otia  modes,  as,  1 .  The  fine  of  tenant  in  tail  in  possession,  ?"®  ?.^  tenant 

withaift  proclamations  (57),  discontinues  the  estate  tail,  re- 

ttainders,  and  reversion,  and  passes  a  tortious  fee  simple, 

defeasible  only  by  a  real  action  to  be  brought  by  the  issue  in 

tail,  remainder-man,  or  reversioner.   2.  The  fine  of  tenant  in 

tail  in  remainder,  without  proclamations,  passes,  as  against 


(56)  J.C.,  tenant  in  tail,  and  R, 
Cf  revamkMMr  In  fee,  made  a  lease 
for  Mfe^  neC  wanualed  by  the  slat, 
33  Hiai.  8,  c  as,  lo  that  it  vtta  a 
greater  estate  than  tenant  in  tail 
may  aiake.  R.  €.  devised  the  re- 
v^mn,  and  died.  Tenant  in  tail 
died  wiihotil  issue,  field,  that  the 
devise  was  void.  ^When  they 
midMt  a  lease  for  lifo,  it  is  an  im- 
mediate wrong  to  the  entail,  and 


discontinues  the  estate  tail  during 
the  life  of  the  lessee,  and  tlie  tenant 
in  tail  hath  gained  a  new  fee,  and 
is  seised  of  a  retersion  in  fee  ex- 
pectant on  the  estate  for  life  during 
the  lease,  and  it  is  a  new  reirer- 
sion."  Baker  r,  ttacking,  Cro.  Ca. 
387,  405. 

(57)  f .  e,  a  fine  simply  at  com- 
mon law.  But,  in  point  of  fact, 
all  fines  are  now  proclaimed. 
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1832.  the  issue,  remainder-men^  and  reversioner,  nothing  more 
than  the  tenant  in  tail  may  lawfully  convey,  t.  e.  an  estate  for 
his  own  life  only.  3.  The  fine  of  tenant  in  tail  in  posses- 
sion, with  proclamations,  is,  in  regard  to  the  issue  m  tail,  not 
a  discontinuance,  but  an  absolute  ftar  under  the  statute  (58), 
and,  in  regard  to  the  remainder-men  and  reversioner,  a  dis- 
continuance; passing,  therefore,  a  fee  simple,  lawful  as 
against  the  issue  in  tail,  and  tortious  as  against  the  remain- 
der-men and  reversioner,  who  may  defeat  it  by  their  real 
fiction.  4.  The  fine  of  tenant  in  tail  in  remainder,  with 
proclamations,  is  likewise  an  absolute  bar  to  the  issue  in 
tail  under  the  statute,  but  does  not  discontinue  the  remain- 
ders and  reversion ;  passing  a  fee  determinable  by  the  entry 
Base  fee.  of  the  remainder-man  or  reversioner  (59)-     In  none  of  these 

instances  can  the  estate  acquired  by  the  fine  be  called,  with 
strict  accuracy,  a  base  fee.  To  create  a  base  fee,  there 
must  be  an  express  limitation  (as  to  A,  and  his  heirs,  lords 
of  the  manor  of  Dale,  or  to  A.  and  his  heirs  so  long  as  JB. 
shall  have  issue  of  his  body);  for  a  base  fee,  properly 
such,  cannot  arise  by  construction  of  law.  Where  the 
fine  passes  more  than  an  estate  for  the  life  of  the  tenant 
in  tail,  it  passes  a  fee,  either  determinable  by  entry, 
or  defeasible  by  action,  t.  e.  a  fee  simple  defective  in 
point  of  title.  .  The  base  fee  created  by  limitation  deter- 
mines per  se  when  the  time  of  its  duration  is  fulfilled, 
but  some  act  seems  requisite  to  put  an  end  to  the  fee 
created  by  the  fine.  Now,  if  A.  tenant  in  tail,  with  remainder 
or  reversion  to  B.  in  fee,  levies  a  fine  with  proclamations^ 
to  the  use  of  himself  (il.)  in  fee,  £.'«  remainder  or  reversion 
is  turned  to  a  right  of  entry  or  (as  the  case  may  be)  of 

(58)  4  Hen,  7,  c.  24,  as  ex-  partes  finis  nihil  habuemnif  &c. 
pounded  by  32  Hen.  8,  c.  20.  As  against  issue  in  tail,  it  is  no 

(59)  It  may  be  added,  that  the  objection  to  the  validity  of  the 
fine  with  proclamations,  even  of  fine,  that  neither  the  conusor  nor 
an  heir  expectant  in  tail,  levied  in  the  conusee  had  any  estate  of 
his  ancestor's  lifetime,  will,  if  the  freehold  in  the  land.  Jfftin^  ▼. 
estate  descend  upon  him  or  his  King,  Cro.  Eliz.  610;  Doe  d. 
issue,  be  a  bar  to  the  issue  in  tail,  Thomas  v,  Jones,  t  Cronipt.&  Jerv. 
{Archers  case, 3  Co.  Hep.  90;  Co.  528,  as  to  which  case,  vide  infrii^ 
Litt.  372,)  who     cannot     plead  1 7J9,  note  (90). 
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action;  and  if  B.  afterwards  releases  his  right  to  A.,  the  1832. 
release  will  perfect  JJs  title  to  the  fee  under  the  fine,  by 
extinguishing  the  right.  Upon  the  same  principle,  if  yt., 
tenant  in  tail,  with  immediate  reversion  to  himself  in  fee, 
levies  a  fine,  he  acquires  the  fee  discharged  from  the 
right  under  the  reversion,  which  being  in  himself,  is  extin« 
guished  in  his  fee  under  the  fine.  In  each  case,  charges 
upon  the  reversion  will  be  let  in  upon  the  fee  acquired  by 
the  fine — not  because  the  title  of  ^.  is  substantially  consti- 
tuted of  the  reversion  in  fee  reduced  into  possession — but, 
because  his  title  to  the  fee  simple  is  perfected  by  means  of 
such  reversion ;  and  it  would  therefore  be  contrary  to  every 
principle  of  justice  not  to  let  in  the  incumbrances.  And 
where  tenant  in  tail,  with  immediate  remainder  to  himself  in 
fee,  acquires  a  complete  title  to  the  fee  simple  by  fine,  it  is 
jet  more  obvious  that  the  hypothesis  of  a  base  fee  merging 
in  the  remainder  is  untenable ;  for  after  a  base  fee  there 
can  be  no  remainder,  but  only  a  possibility  of  reverter.  Bqt 
admitting  the  hypothesis,  it  makes  for  the  defendants  ;  for 
if  two  fees  of  a  difi^erent  nature,  viz.  a  base  fee  and  re- 
version in  fee  simple,  cannot  stand  together,  still  less  can 
two  fees  of  the  same  nature,  viz.  a  fee  simple  in  posses- 
sion and  fee  simple  in  reversion,  co-exist  in  the  same  per« 
son.  As  Edward  had  the  fee  simple  in  possession  (for  the 
term  is  laid,  for  the  present,  out  of  the  case)  under  the  fine, 
he  could  not  have  the  fee  simple  in  reversion  under  the 
settlement.  If,  after  levying  the  fine,  he  had  granted  all 
his  estate  in  the  land,  the  fee  would  not  have  passed  to 
the  grantee.  This  proves  that  he  no  longer  had  the  fee 
in  reversion.  He  had,  therefore,  nothing  to  devise,  except  Remitter. 
the  tortious  fee  simple  acquired  by  the  fine ;  and  that  was 
defeated  by  the  entry  of  Thomas  the  nephew,  to  whom 
Edward  devised  a  legal  estate  for  life,  so  that  on  the 
death  of  Thomas  the  brother,  as  well  such  legal  estate  (a), 
as  the  right  to  the  remainder  in  tail  limited  to  Thomas 
the  brother  by  the  settlement,  devolved  upon  Thomas 
the  nephew.    Then  it  is  clear  law,  according  to  Little-' 

(a)  Sed  vide  infrd,  168,  note  (61). 
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to/}  (60),  that  Thomas  the  nephew%  having  ttt*o  titles,  a 
nore  aDcieot  title,  (t.e*  the  right  to  the  estate  lail  under  the 
aeCtlement,)  and  a  later  tille,  (i.  e.  the  estate  for  life  under  the 
will,)  and  cowing  to  the  possession  by  the  laier  title,  must  be 
adjudged  in  of  his  elder  and  better  title.  By  his  reuutter 
the  title  of  the  devijsees  of  Edward,  founded  upon  the  dis* 
cootinuance,  was  subverted.  (6 1) 


DiscondnU' 
aiice. 


.  I 


Folkttj  in  reply*  L  It  is  insisted  that  there  was  no  dis- 
continuance, because  the  party  was  not  in  the  actual  bodily 
possession  of  tlie  land.  All  that  is  meant  in  the  old  books, 
where  they  say  that  a  tenant  in  tail,  in  cwder  to  gave  effect 
to  a  fine,  must  be  in  possession  by  virtue  of  the  entail,  is, 
that  he  must  be  seised  of  the  estate ;  for  by  '*  possession''  of 
an  estate  tad,  nothing  more  is  meant  thwi  seisin  of  the  free- 
hold. The  party  must  be  in  the  actual  seisin  of  the  estate 
tail  by  virtue  of  the  entail  itself,  otherwise  the  fise  does  not 
operate  to  discontinue  the  estate  tail,  or  displace  Jthe  remain- 
ders; but  it  is  not  required  that  he  should  be  in  thetbodily 
possession  of  the  land.  [^Patteaon^  J.  The  estate  tul  mast 
be  the  first  estate  of  freehold.]  In  Driver  v.  /fussejf  (62), 
it  was  stated  at  the  bar,  and  assented  to  by  the  Conct,  that 
ia  order  to  work  a  discontinuance  of  the  estate  tail,  the 
party  discontinuing  must  be  actually  seised  by  force  of  Am 
entail.  If  the  party  be  so  seised,  his  fine  will  operate  to 
discontinue  the  estate  tail,  and  also  to  divest  the  remainders. 
If  the  doctrine  which  has  been  contended  for  were  corvect^ 
no  fine  could  be  effectual  where  there  is  even  a  tenancy 
from  year  to  year.  [Parke,  J.  That  is,  no  iine  could 
(q>erate  as  a  discontinuance.']  No  mode  has  been  pointed 
out  in  which  it  is  to  operate,  if  it  be  not  allowed  to  have 
the  effect  of  discontinuing  the  estate  tail,  and  divesting 


(60)  S.  659, 632, 673.  The  law 
favoureth  a  remitter,  being  a  re- 
sloiiiig  to  rigbt.  Co.  Dtt..Sd8  a., 
353  b,,  354  a.,  357  a. 

(61)  The  wrongful  estate  for 
life, 'by  devise,  though  a  future 
interest,  vested    in.  ThamaSf   tlie 


nephew,  on  the  death  of  his  uncle, 
Edward;  but  the  right  to  the  estate 
tail  did  not  descend  to  and  vest  in 
him  until  the  death  of  bis  father* 
Vide  infrh,  172,  175,  n.,  176,  n. 
(62)  1  Hen.  Black.  269. 
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the  remainders.  The  authorities  shew  that,  where  a  fVee-  1832. 
hold  estate  is  outstauding,  the  iioe  will  not  operate  as  a 
discoDtiauance;  but  that  where  the  estate  tail  is  expectant  on 
a  terra  of  years  only^  the  fine  does  so  operate.  In  Doe  dem. 
Maddock  v.  Lynei{Q^)y  the  question  was,  whether  the  effect 
of  the  feoffment  was  to  bar  the  term;  and  the  Ck)urt  decided, 
by  analogy  to  the  cases  which  have  beca  cited  for  the 
plaint^i  that  the  term  was  not  destroyed,  became  the 
feoffment  was  made  tortiously  without  the  assent  of  the 
termors*  There  are  numerous  cases  to  tbe  same  effect. 
No  dase  has  been  cited  to  establish  the  doctrine  contended 
for  on  llie  other  side,  which  must  go  thi^  length — thai  if 
any  person  is  entitled  to  the  possession  of  the  land,  either 
from  year  to  year^  or  in  any  other  shape,  tbe  fine  of  a 
tenant  in  tail  will  not  have  the  effect  of  destroying  the 
estate  tail  and  divesting  the  remainder.  But  it  is  said  that 
JLiitlt^ou  applies  the  word  "  remainder"  to  an  estate  of 
freehold  limited  after  a  term  for  years,  and  coupling  that 
passage  with  other  passages  from  Littleton  and  Cokef  it 
is  contended  that  where  there  is  a  tenancy  for  years,  with 
remainder  in  tail,  the  fine  of  the  tenant  in  tail  has  no  effiect. 
Coke^LUtklon  was  also  quoted  to  shew  that  the  estate  tail 
ctf  Edward  would  have  passed  by  grant.  The  passage  is 
this — ^'  It  is  a  maxim  of  law  that  a  grant  by  deed  of  such 
things  as  do  lie  in  grant,  and  not  in  livery  of  seisin,  do 
work  no  discontinuance ;  but  the  particular  reason  is,  for 
that  of  such  things  the  .grant  of  tenant  in  tail  worketh  no 
wrong,  either  to  the  issue  in  tail,  or  to  him  in  reversion  or 
remainder."  (64)  Now,  the  question  is,  what  is  meant  by 
''  reversion  or  remainder*'  I  It  here  means  a  reversion  or 
remainder  expectant  on  an  estate  of  freehold,  for  in  the 
vecy  same  page  it  is  laid  down  that  '^  If  tenant  in  tail  make 
a  lease  for  years  of  lands,  and  after  levy  a  fine,  this  is  a  dis- 
continuance, for  a  fine  is  a  feoffment  of  record,  and  the 
freehold  passeth  ;  but  if  tenant  in  tail  maketh  a  lease  for  his 
own  life,  and  after  levy  a  fine,  this  is  no  discontinuance  (65), 

(6a)  3  B.  &  C.  388;  5  D.&  R.  (64)  Co.  litt.  332  a. 

16 1 ;  wprif  147,  note  (3^).  (65)  lb,  338  h.    See  the  autho- 
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1832.  because  the  reversion  expectant  upon  an  estate  of  freehold, 
which  lielh  only  in  grant^  passeth  thereby."  Therefore,  the 
passage  referred  to,  is,  in  truth,  a  distinct  and  direct  autho- 
rity against  the  defendants.  Comym  (66)  lays  down  the 
same  rule,  and  after  referring  to  several  authorities  to 
•  shew  that  in  cases  where  an  estate  tail  is  expectant  on 
a  freehold  estate,  the  fine  of  the  tenant  in  tail  does  not 
operate  a?  a  discontinuance,  adds,  that  if  he  lease  for 
years,  and  then  levy  a  fine,  it  will  be  a  discontinuance, 
for  then  the  freehold  passeth  by  the  fine.  It  is,  conse- 
quently, unnecessary  to  enter  into  the  question  whether  or 
not  a  remainder  expectant  on  a  term  of  years  will  pass  by 
grant ;  there  may,  perhaps,  be  ground  to  contend  that  it  will 
80  pass.  The  question  here  is,  whether  the  party  was  not 
seised  of  the  freehold,  whether  he  was  not  in  possession  of 
the  estate  tail  by  force  of  the  entail,  and  not  whether  he 
had  leased  the  land  for  years,  or  whether  there  was  a  prior 
term  of  years ;  for  if  the  Court  were  to  hold  such  lease  or 
term  sufficient  to  prevent  a  discontinuance,  almost  every 
fine  levied  by  tenant  in  tail  would  be  ineffectual,  since  it  can 
rarely  happen  that  the  tenant  in  tail  is  in  the  actual  occupa- 
tion of  the  land.  If,  in  the  language  of  the  case  of  Driver 
v.  Hussey,  he  be  seised  of  the  freehold,  that  is  all  which  the 
law  requires.  Authorities  have  been  cited  to  shew  that  the 
Court  would  not  hold  this  a  discontinuance,  because  dis- 
continuance is  a  wrong,  conferring  a  tortious  title  to  the  fee 
on  the  conusee  of  the  fine.  Admitting  that  the  fine  of  a  te- 
nant in  tail  does  give  a  tortious  fee,  (that  it  gives  a  fee,  is 
quite  clear,)  still  the  books  draw  a  distinction  between  a  fee 
acquired  by  a  tenant  in  tail  levying  a  fine,  and  a  fee 
acquired  by  disseisin.  Before  the  statute  de  dotiis,  a 
tenant  in  tail  had  a  right  to  alienate  his  estate  (67);  now 

rities  cited   by  Lord  Coke,  ante,  given  land  to  £.  and  the  heirs  of 

135,  note  (13);  et  vide  infra,  160,  his  body,  rendering   10/.  annual 

note  (92).  rent,  B.  might,  afler  issae  bom, 

(66)  Com.  Dig.  title  "Disconti-  have  aliened  in  fee  simple  to  C, 

nuance,*'  C.  3.      Ei   vide  infrd,  a  stranger.     Which   conveyance, 

Alienation  by       lao,  note  (92).  as  the   statute  of  quia  empicres 

wmraoiria^J!  **      (^^)  ^'  common  law,  if  ^.  had  (18  Edw.  1,  st.  1,  c  1,)  did  not 
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the  Courts  allow  him  to  alienate  his  estate  by  levying  a 
fine.  Thus  the  effect  of  the  fine  levied  by  the  tenant  in 
tail  is  merely  to  alienate  his  estate,  as  before  the  statute  he 
might  have  done  without  the  fine.  It  is  not  like  the  ordi- 
nary case  of  a  tortious  fee  acquired  by  a  wrongful  entry ; 
but  were  it  so,  that  would  be  no  reason  for  refusing  to 
adhere  to  the  settled  doctrine,  which,  on  this  point,  ex- 
pressly declares  that  a  tenant  in  tail  in  possession  of  the 
freehold  under  the  entail  is  competent  to  discontinue  by 
fine. 

II.  As  to  the  ultimate  reversion  to  the  right  heirs  of  the 
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pass  until  after  the  statute  de  do' 
fUf,(lS  Edw.t,  8tat.l,  c.  1,)  might 
have  been  of  the  whole  of  the 
lands,  tenendum  either  of  himself 
or  of  J.,  at  his  election,  under 
Magna  Charta,  (9  H.3,  c.d2,)  Co. 
litt.  43  a,  or  it  might  have  been 
an  alienation  of  part  of  the  lands 
tenendwti  de  $e.  In  either  case 
the  land  would  have  remained 
subject  to  the  services  which  had 
been  originally  reserved,  and  A*s 
seigniory,  his  rents,  and  his  right  of 
re-entry,  upon  any  event  except  the 
fiulore  of  issne  of  B.,  would  have 
continoed  unimpaired.  The  statute 
de  donii  prohibited  all  alienations 
of  the  estate  tail,  as  well  afler  as 
before  issue  had  by  the  donee. 
Notwithstanding  the  opinion  ex- 
pressed by  the  king  (Edw.  1),  in 
the  preamble  to  this  statute,  as  to 
the  utility  and  necessity  of  such 
an  enactment,  the  judges  ap- 
pmnted  by  his  more  immediate 
successon  appear,  like  an  eminent 
modem  writer  (Smith,  W.N.  2  vol. 
84,  85),  to  have  considered  the 
doctrine  of  entails  to  be  **  founded 
upon  the  most  absnrd  of  all  soppo- 
sitioos,  the  supposition  that  every 
successive  generation  of  men  have 


not  an  equal  right  to  the  earth  and 
all  that  it  possesses,  but  that  the 
property  of  the  present  generation 
should  be  restrained  and  regulated 
according  to  the  fancy  of  those 
who  died  perhaps  500  years  ago." 
In  their  anxiety  to  unfetter  the 
inheritance,  the  judges,  however, 
went  much  further  than  simply  to 
enable  the  donee  to  elude  the  re- 
strictions upon  alienation  imposed 
by  the  statute  de  donu.  By  per-  Alienation  since 
mitting  D.,a  stranger, to  recover  by  the  statute, 
a  collusive  action  against  B.,  the 
donee,  they  empowered  B.  to  alien 
before,  as  well  as  after,  issue  bom, 
and  enabled  D.  to  bold  the  lands, 
not  as  the  alienee  o(B.  at  common 
law  would  have  done,  but  abso- 
lutely discharged  from  any  liability 
to  the  payment  of  the  rent  or  the 
performance  of  the  services.  And 
thus,  by  a  palpable  fraud,  the  rents 
and  services,  and  the  reversion  of 
A.f  the  donor,  were  as  completely 
destroyed  as  if,  at  the  time  of 
their  creation,  A.  had  been  a  mere 
disseisor,  whose  wrongful  acts  had 
been  then  defeasible  and  were  af- 
terwards defeated  by  the  assertion 
of  an  elder  and  better  title  on  the 
part  of  the  recoveror. 
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settlor,  which  descended  to  Edward,  and  which  is  said  to 
have  been  destroyed  bj  the  fine — Edward  had  not  only  the 
reversion,  but  also  the  new  fee  acquired  by  the  fine.  It  is 
quite  sufficient  that  the  new  estate  in  fee  passed  by  bis  will. 
Though  it  is  no  longer  contended  that  the  entry  (68)  of 
Thomas  the  brother,  who  was  merely  equitable  tenant  for 
life,  operated  as  a  remitter,  yet  it  is  now  urged  that  Thomas 
the  nephew,  who  took  a  legal  estate  under  the  will  of 
Thomas  the  brother,  was  remitted  to  the  estate  tail  created 
by  the  settlement.  We  answer  that  the  recovery  of  Thomas 
the  brother  would  be  a  bar ;  for  Thomas  the  nephew  could 
not  enter  under  the  old  right  while  the  recovery  of  his 
father  remained  unreversed,  because  that  would  operate  to 
prevent  the  right  to  the  old  estate  tail  from  vesting  in  him. 
^liough  the  recovery  was  bad,  as  there  was  not  a  good  te- 
nant to  the  pracipe,  yet  the  estate  tail  was  destroyed  by  it. 
That  of  itself  would  be  an  answer.  In  Co.  Lilt.  (69)  it  is 
laid  down,  that  **  regularly  a  man  shall  not  be  remitted  to  a 
right  remediless,  for  the  which  he  can  have  no  action ;  for 
Littleton  here  saith,  there  is  no  person  against  whom  the 
issue,  when  he  cometh  to  the  land,  without  folly  may  bring 
his  action ;  and  saith  also  that  this  is  the  principal  cause  of 
the  remitter,  for  neither  an  action  without  a  right,  nor  a 
right  without  an  action,  can  make  a  remitter.  As  if  tenant 
in  tail  suffer  a  common  recovery,  in  which  there  is  error, 
and  after  tenant  in  tail  disseiseth  the  recoveror  and  dieth ; 


Interetse  ter- 
mini. 


EsUte  cut 
upon  deviaee 
before  entry. 


(68)  Upon  a  demise  for  years, 
the  lessee  has  no  estate  until  en* 
try;  before  which  he  has  merely 
an  intereste  termini  {ante,  98  (a)  ). 
Upon  a  devise  the  estate  vests  in 
the  devisee  immediately  upon  the 
death  of  the  devisor  {Tcwnson  v. 
Tickelt,  3  Barn.  &  Aid.  31 ;  Smalt 
V.  Marwood,  4  Mann.  &  Rvl.  190 
n.;  pott  J  175,  n.  176,  n.;  Doe  d. 
Smyth  V.  Smyth,  9  D.  &  R.  136,  6 
Barn.  Sc  Cr.  112);  and  the  effect 
of  the  entry  of  the  devisee  is  merely 


to  defeat  his  power  of  disclairoiog 
the  estate.  It  is  conceived  thai 
the  remitter  would  (at  least  in  the 
case  of  disability  in  the  devisee) 
take  effect  upon  the  vesting  of  the 
estate  by  the  death  of  the  devisor, 
though  both  the  estate  and  the  re- 
mitter would,  until  entry,  or  soioe 
other  act  shewing  an  agreement  to 
the  devise  on  the  part  of  the  de*^ 
visee,  be  defeasible  by  disclainier. 
(69)  849  6.  3  Tho.  Co.  Liu. 
ISf,  190,  192. 
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here  the  itsiie  in  toil  hath  an  action^  viz.  a  writ  of  error ;  but        i8Se. 
as  long  as  the  recovery  remaineth  in  force  (70)  he  hath  no 
nghi,9nd  therefore  in  that  case  there  is  no  remitter."  That 
is  a  distinct  authority.     But  there  is  another  reason  why 
the  doctrine  of  remitter  does  not  apply;  which  is,  that 
ThomaSf  the  nephew,  took  an  estate,  if  at  all,  under  the 
statute  of  uses.     If  so,  the  doctrine  of  remitter  is  ex* 
eluded.      He  should  at  once  have  waived  his  right  to 
enter  under  the  statute,  and  have  brought  his  real  actioot 
Id  order  that  the  doctrine  of  remitter  may  apply,  the  de* 
feasible  estate  must  be  thrown  on  the  person  having  thd 
right  without  any  act  or  concurrence  of  his  own.     Lord 
Cake  observes  (71)  ''  since  Littleton  wrote,  and  after  tfa^ 
Stat.  27  Hen.  8,  c.  tO,  if  tenant  in  tail  make  a  feoflfment 
ID  fee  to  the  use  of  his  issue,  being  within  age,  and  his 
heirs,  and  dieth,  and  the  right  of  the  estate  tail  descend  to 
the  issue  being  within  age,  yet  he  is  not  remitted,  because 
the  statute  executeth  the  possession  in  such  plight,  manner^ 
and  form,,  as  the  use  was  limited.    But  if  the  issue  in  tail  in 
that  case  waive  the  possession,  and  bring  uformedon  in  th^ 
deacender,  and  recover  against  the  feoffees,  he  shaH  thereby 
be  remitted  to  the  estate  tail,  otherwise  the  lands  may  be  so 
incumbered  as  that  the  issue  in  tail  should  be  at  a  great 
inconvenience ;  but  if  noformedon  be  brought,  if  that  issue 
diethf  his  issue  shall  be  remitted,  because  an  estate  in  fet 
simple,  at  the  common  law,  descendeth  unto  him."    Thes6 
two  answiirs  are  decisive.     [Taunton,  i.  How  does  it  ap^ 
pear  that  ThonuUi  the  nephew,  came  in  under  the  statute 
of  uses  l\ — ^That  will  appear  on  reference  to  the  will  of  Ed^ 
ward.    [TVnm^os,  J.  The  will  of  Edward  must  be  throvtrA 
out  of  the  question.     Thomas,  the  nephew,  disclaimed  thai 
-—did  he  not  ?] — He  should  have  done  so,  but  he  did  not. 
[Taunton,  J.  The  counsel  for  the  defendants  disclaim  that 

(70)  But  in  the  principal  case  to  the  tenant  to  the  praecipe,. and 

the  recovery  never  was  in  force;  be*  was  vouchee  in  the  recovery,  hhi 

lag  aaaliitjf  ab  imUio,  inasmuch  as  only  an  equitable  life  interest.  ' 
Tkomas  the  brother,  who  conveyed         (7 1 )  Co.  Litt.  348  6. 
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1882.  will,  and  say  that  Edward  had  no  right  to  make  it.  There 
18  nothing  to  shew  that  Thomas,  the  nephew,  entered  under 
the  will  of  Edward,  or  that  he  claimed  under  it.] — It  does 
not  appear  how  he  entered.  [Taunton,  J.  Then  I  do  not 
see  how  he  can  be  said  to  claim  under  the  statute  of  uses, 
because  that  can  only  be  under  the  will  of  Edward.]'  He 
must  have  been  in  by  force  of  the  statute  of  uses,  because  he 
had  no  legal  title  to  enter  in  any  other  way  than  under  Ed- 
ward's  will ;  and  the  doctrine  of  remitter  does  not  apply 
unless  the  party  enters  by  virtue  of  a  legal  title.  [Taun- 
ton,  J.  If  he  entered  under  the  will  of  Edward,  cadit 
^uastio.']  But  it  is  insisted  on  the  other  side,  that  Thomas 
the  nephew  having  entered  under  the  will  of  Edwardj  who 
gave  only  a  limited  estate,  was  remitted  back  to  the  old 
estate — the  tenancy  in  tail  under  the  settlement.  It  is 
essential  to  remitter  that  the  defeasible  estate  of  freehold 
and  the  right  to  the  old  estate  should  centre  in  the  same 
person.  What  means,  then,  did  the  defeasible  estate,  which 
was  acquired  by  the  fine  of  Edwardj  vest  in  Thomas,  the 
nephew  ?  It  could  come  to  him  only  under  the  will  of  Ed^ 
ward.  Thomas,  the  brother,  who  suffered  the  recovery, 
could  not  pass  the  defeasible  estate  to  the  nephew.  [TVitiii- 
ton^  J,  We  are  brought  back  to  the  first  question.  They 
say  that  this  fine  did  not  discontinue  the  estate  tail,  or  dis* 
place  the  remainder,  which  belonged  to  Thomas,  the  brother, 
who  therefore,  upon  the  death  of  Edward,  entered  by  virtue 
of  that  remainder.]  Undoubtedly  that  is  the  first  point; 
but  they  make  a  second — that,  supposing  the  fine  to  have 
operated  as  a  discontinuance,  thereby  displacing  the  re- 
inainder,  Thomas,  the  nephew,  when  he  entered,  was  remit* 
ted  to  the  original  estate  tail.  To  this  argument,  his  ac» 
ceptance  of  a  life  estate  under  the  will  of  Edward,  a  will 
deriving  its  effect  from  the  statute  of  uses,  would  be  an 
answer;  and  the  recovery  would  be  an  answer.  But  in 
truth  the  only  point  in  this  case  is  the  effect  of  the  fine ; 
for  if  the  fine  operated  to  discontinue  the  estate  tail  and 
remainder,  the  plaintiff  is  entitled  to  recover.    [Patieson,  J. 
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If  the  estate  tail  was  not  discontinued,  the  recovery  would 
be  good,  and  then  Thomas  the  nephew  would  take  only  an 
estate  for  life  under  the  will  of  Thomas  the  brother.] 

Denman,  C.J. — This  is  a  case  of  a  fine  levied  by  a  Effect  of  fine. 
person  who  had  become  tenant  in  tail  under  a  settlement. 
If  he  was  tenant  in  tail,  he  was  competent  to  levy  a  fine ; 
and  no  argument  or  authority  has  been  adduced  to  shew 
that  his  fine  would  not  have  all  the  legal  consequences 
which  belong  to  a  fine  in  ordinary  cases.  We  asked  the 
defendants'  counsel  for  some  authority  to  that  effect,  but 
none  has  been  brought  forward,  and,  indeed,  some  of  the 
cases  cited  on  the  part  of  the  defendants  appear  to  me  to 
establish  the  contrary  doctrine*  When  it  is  said  that  the 
possession  of  the  tenant  for  years  is  the  possession  of  the 
party  entitled  to  the  freehold,  that  imports  that  the  party  is 
seised  of  the  estate  of  freehold.  The  tenancy  for  years 
does  not  enter  into  the  question.  The  question  is  not 
whether  the  party  is  entitled  to  corporal  possession  of  the 
land,  but  whether  he  is  seised  of  a  present  estate  of  free- 
hold. The  argument  for  the  defendants  must  go  the  whole 
length  of  shewing  that  in  order  to  levy  a  fine  that  shall  be 
binding,  the  party  must  be  entitled  to  the  actual  possession 
of  the  land  itself.  It  follows,  therefore,  from  the  very  first 
elements  of  the  doctrine  of  discontinuance,  (according  to 
which  a  tenant  in  tail  levying  a  fine  shall  displace  the  re- 
mainder) that  Edxcard  being  tenant  in  tail,  and  having  levied 
a  fine,  has  displaced  the  remainder  that  resided  in  his  bro- 
ther Thomas.  The  representative  of  that  brother  has  not 
taken  any  steps  to  set  aside  the  tortious  estate  (if  it  be  pro- 
perly so  called  (7^) )  which  Edward  obtained  by  the  fine. 
That  estate  was  a  descendible  and  devisable  estate.  He 
did  devise  it,  and  under  that  devise  the  lessor  of  the  plaintiff 
claims.  It  seems  to  me,  therefore,  that  all  the  steps  of  the 
plaintiff's  argument  are  complete ;  that  the  party  had  in  him 
an  estate  of  which  a  fine  might  be  levied ;  that  he  duly  levied 
a  fine;  that  by  such  fine  the  remainder,  which  would  other- 
(72)  Vide  stip-a,  143,  note  (25),  164,  note  (54). 
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wise  have  UkeD  effect,  has  been  discontioued  and  displaced ; 
and  that  nothing  has  been  done  to  set  aside  that  which 
may  be  contended  to  have  been  unlaw  fully  (7  2)  done.  On 
this  short  ground  I  am  of  opinion  that  the  plaintiff  has 
established  his  right  to  recover. 


Effect  of  fine.       Parke,  J. — The   question    turns    on  the   two   points 

urged  in  the  argument  for  the  defendants.  The  first  ques- 
tion is,  what  was  the  effect  of  the  fine  levied  by  Edward  f 
He  was  tenant  .in  tail  in  possession  of  the  freehold,  sub- 
ject only  to  the  term  of  500  years ;  and  no  authority  has 
been  cited  to  shew  that  such  a  tenant  levying  a  fine,  does 
not  work  a  discontinuance  of  the  estate  tail  (73)  and 
remainders.  To  that  effect  the  authority  in  Co.  Litt.  is 
express — **  if  a  tenant  in  tail  make  a  lease  for  years  of  landj 
and  afterwards  levy  a  fine,  this  is  a  discontinuance,  for  a 
fine  isi  a  feoffment  of  record,  and  the  freehold  passes  (74)." 
The  authority  relied  on  to  the  contrary,  is  the  former  passage 
ia  Littltton  [75),  which,  it  is  said,  shews  that  where  the 
remainder  lies  in  grant,  a  fine  shall  not  operate  as  a  discon- 
tinuance. But  that  passage  clearly  refers  only  to  things 
(such  as  rents,  commons,  and  advowsons,)  which  lie  in  grant, 
and  not  to  a  remainder  or  reversion  (76),  after  an  estate 
for  years,  (which,  as  we  have  just  seen,  is  one  of  the  cases 
of  discontinuance  put  by  Lord  Coke  immediately  after  the 
passage  in  Littleton,)  for  Littleton  says,  "  and  note  that 
of  such  things  as  pass  by  way  of  grant,  by  deed  made  in 
the  country,  and  without  livery,  there  such  grant  maketh 
no  discontinuance,  as  in  the  cases  aforesaid.'*  Now  "  the 
cases  aforesaid"  are  cases  of  persons  who  by  deed  gradt 
a  rent,  advowsou,  or  common,  to  another  in  fee  (77).  The 
uniform  course  of  opinion  in  the  profession,  so  far  as  my 
knowledge  extends,  is,  that,  in  cases  of  this  kind,  an  estate 


Estate  for 
years  to  be 
disregarded. 


(72)  Vide  suprcL,  US,  note  (25), 
164,  note  (54). 

(73)  The  defendants'  argument 
appears  to  have  been  {tuprct,  154) 
that  the  estate  tail  of  the  conusor 
(the  fine  being  With  proclamations,) 


was  barred,  not  discontioaed.  Vide 
injrii,  178,  n.  (90), 

(74)  1  Inst.  333,  b. 

(75)  S.  618. 

(76)  Suprd,  150. 

(77)  S.  615,  616,  617. 
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ibr  jiears  goes  for  nothing*    The  real  question,  therefore,  is* 
whether  Edward  was  the  tenant  in  tail  in  possession  of  the 
freehold.    That  he  unquestionably  was ;  and  his  fine  conse- 
quently displaced  the  remainder.     The  second  question  is^ 
what  was  the  effect  of  this  fine  on  the  estate  of  the  conu- 
sor?    Its  effect  was  to  destroy  the  estate  tail,  to  turd  the 
remainder  into  a  right,  and  to  give  to  himself  a  base  fee,  Q^e  fee. 
that  18,  an  absolute  fee  determinable  only  by  a  formedon 
to  be  brought  by  the  remainder-man ;  in  addition  to  which, 
Edward  had  the  reversion  in  fee (78).     These  two  estateSj  Devisable 
taken  together,  were  a  devisable  interest,   on   which   his  '"  ^'^ 
will  operated.     For  these  reasons,  it  appears  to  me  that 
the  lessor  of  the  plaintiff  has  a  good  title  to  recover. 


W7 


Taunton,  J. — There  is  no  rule  better  established  than  Effect  of  fine, 
that  a  fine  levied  by  a  tenant  in  tail,  with  remainders  over, 
works  a  discontinuance  of  the  estate  tail  (79),  divests  the 
remainders  and  reversion,  and  puts  them  to  a  right.  But 
it  is  said,  that  in  this  instance  the  term  of  500  years  pre- 
vented the  fine  from  working  a  discontinuance.  Now,  I 
asked  the  defendants'  counsel  several  times  for  an  authority 
that  where  tenant  in  tail  is  seised  of  the  estate  tail,  subject 
only  to  a  term  for  years,  the  ordinary  operation  of  a  fine  in 


(78)  The  arganaent  for  the  plain- 
tiff was  necessarily  directed  to 
establish  that  the  fine  of  Edward 
acquired  a  tortious  fee  simple,  an 
effect  which  it  could  not  produce 
without  putting  the  reversion  to 
a  right  of  action.  His  estate  in 
fee  under  the  discontinuance  was 
clearly  a  devisable  estate;  but  the 
mere  right  in  respect  of  the  rever^ 
uon  was  not  devisable.  It  is  con- 
ceived that  there  were  not  two 
estates  in  fee,  which,  taken  toge- 
ther, constitated  one  devisable 
interest^  but  an  e$taU  and  a  rights 
the  former  of  which  depended  for 
its  continuance  upon  either  the 
destruction  or  the  non-assertion 


of  the  latter. 

'^  A  tenant  in  tail  who  levies  a 
fine,  instead  of  having  his  old  estate 
tail  under  a  resulting  use,  will  have 
a  fee  simple,  in  case  the  fine  ope- 
rates a  discontinuance,  and  a  base 
or  determinable  fee,  in  case  the 
fine  operates  merely  and  simply  as  Base  fee* 
a  conveyance."  1  Preston's  Conv. 
317.  If  the  fine  operated  here 
only  by  way  of  conveyance,  then 
its  operation  would  cease  upon 
the  death  of  Edrpard,  the  conusor, 
without  issue  in  tail,  and  the  reco- 
very suffered  by  Thomat,  the  bro- 
ther, would  be  valid. 

(79)  Vide  tupr^  133,  note  (S> 
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working  a  discontitiuance  of  the  estate  tail,  does  not  take 
place ;  but  no  such  case  can  be  produced.  On  the  con* 
trary,  there  are  many  cases  which  prove  that  the  possession 
of  the  termor  is  the  possession  of  the  person  seised  of  the 
next  immediate  estate  of  freehold.  The  rule,  as  furnished 
by  the  text  books,  is,  that  no  person  can  create  a  discon- 
tinuance who  is  not  in  the  actual  possession — not  who  is 
not  in  possession,  or  entitled  to  the  possession,  of  the  /and 
— but  who  is  not  in  the  actual  possession  of  the  estate  tail 
by  force  of  the  entail (80).     It  is  clear  that  notwithstanding 


(80)  When  one  is  in  the  con- 
dition of  having  a  legal  interest,  to 
which  the  posBestion  of  the  sub- 
ject is  annexed,  and  that  subject 
is  laud,  he  may  then  be  said,  with 
strict  technical  propriety,  to  have 
an  estate  in  possession.  The  pos- 
session may  belong  to  him  in  re- 
spect of  an  interest  for  years,  for 
life,  in  tail,  or  in  fee;  but' whatever 
may  be  the  guanlum  of  his  interest, 
the  possession  resides  wholly  in 
him.  When  the  possession  of  a 
tenant  for  years,  for  life,  or  in  tail, 
is  said  to  be  the  possession  of 
those  in  remainder  and  reversion, 
nothing  more  appears  to  be  meant 
than  that  the  particular  tenant  has 
not  the  whole  interest  in  the  sub- 
ject, but  holds  the  possession,  as 
well  for  his  own  benefit,  to  the 
extent  of  his  immediate  partial 
interest,  as  for  the  benefit  of  those 
in  remainder  and  reversion  to  the 
extent  of  their  future  interests,  to 
be  preserved  and  transmitted,  or, 
in  technical  language,  to  remain 
or  revert,  according  to  the  inten- 
tion of  the  common  author  of  the 
limitations.  Such  a  tenant  ma^ 
be  guilty  of  a  wrong  or  tort,  be- 
cause he  may  alien  the  possession, 
which  was  confided  to  him  as 
being  entitled  to  the  present  enjoy- 


ment of  a  limited  interest,  for  a 
period  exceeding  that  interest,  in 
derogation  of  the  rights  of  those  in 
remainder  or  reversion ;  but  a  re- 
mainder-man can  do  no  wrong, 
because  he  cannot  alien  the  pos- 
session, and  in  departing  with  his 
interest  merely,  his  alienation  can- 
not be  otherwise  than  rightful. 
On  a  feoffment  by  A,  to  B.  for 
life,  remainder  to  C.  in  tail,  with 
reversion  to  A.  in  fee,  livery  of  the 
possession  is  made  to  B.,  whose 
possession  preserves  the  expectant 
limitations  to  C  and  A.  If  B.  af- 
terwards leases  to  D.  for  a  term  of 
years,  then  it  may  be  said,  that  as 
the  lessee's  title  is  perfected  by 
entry,  without  transmutation  of 
possession  by  livery,  B.'s  posses- 
sion continues  unimpaired  : — the 
term  is  parcel  of  his  particular 
freehold.  But  on  a  feofftnent  by 
i4.  to  D.  for  a  term  of  years,  re- 
mainder to  B.  for  life,  remainder 
to  C.  in  tail,  with  reversion  to  A, 
in  fee,  livery  of  the  possession  is 
made  to  D.  (the  termor),  whose 
possession  preserves  the  expectant 
limitations  to  B.,  C.  and  A.  (Co. 
Litt.  394  b) : — the  term  is  parcel  of 
the  fee.  In  the  former  example 
(which  is  the  case  put  by  Co.  Litt. 
332  bf  and  relied  on  for  the  plain* 
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the  prior  term  of  years,  Edward  was  in  the  actual  posses* 
sioo  of  the  estate  tail  by  force  of  the  entail.  The  only  au- 
thority which,  in  the  slightest  degree,  sustains  the  argument 
on  the  part  of  the  defendant,  is  the  position  laid  down  by 
Littleton  and  Lord  Coke,  that  there  can  be  no  discontinue 
ance  of  things  lying  in  grant.  Littleton  puts  the  instances 
only  of  a  rent,  advowson,  or  common,  and  says  if  tenant  for 
life  of  a  rent,  advowson,  or  common,  levy  a  fine,  or  make  a 
feoffment,  with  warranty,  there  is  no  discontinuance,  for 
nothing  passes  but  during  the  life  of  tenant  in  tail,  which  is 
lawful.  But  the  argument  is,  that  a  remainder  or  reversion, 
after  a  term  of  years,  lies  in  grant,  and  that,  therefore,  the 
remainder  in  question  was  grantable.  I  doubt  very  much 
the  correctness  of  that  proposition.  At  common  law, 
rents,  commons,  advowsons,  and  things  of  that  nature, 
passed  by  a  mere  deed  of  grant,  but  it  was  otherwise  with 
remainders  and  reversions,  after  an  estate  for  life  or  for 
years;  because  there  the  conveyance  required  to  be  per* 
fected  by  the  attornment  of  the  tenant,  so  that  remainders 
and  reversions  did  never  lie  simpliciter  in  grant,  the  assent 
of  a  third  person  being  necessary (8 1).     Attornment  has 
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(iff  in  the  principal  case,)  the  im- 
mediate possession  belongs  to  B. 
in  right  of  his  estate  for  life;  in 
the  latter  example  (which  seems 
analogpas  to  the  principal  case) 
the  immediate  possession  belongs 
to  D.  in  right  of  his  estate  for 
years.  In  each  case,  the  remain- 
der and  rerersion  will  subsist  as 
etttUetj  or,  in  other  words,  will 
stand  as  originally  destined  to 
take  effect,  so  long  as  the  posses- 
sion is  in  conformity  to  the  livery 
by  which  they  were  created.  If  the 
possession  be  disturbed  or  wrong- 
fully aliened,  they  will  be  turned 
to  nj^A/i^— either  of  entry  or  of 
acdon,  according  to  the  nature  of 
the  disturbance  or  alienation. 
The  same  principles  hold  where 


the  limitations  are  created  by 
way  of  use:  for  when  uses  have 
received  their  legal  clothing  from 
the  statute,  they  are  governed  by 
the  rules  of  the  common  law ;  as 
appears  from  the  fact  of  life  estates 
created  by  way  of  use  being  liable 
to  forfeiture,  and  contingent  re- 
mainders so  created  being  liable 
to  fail  or  be  destroyed — both  con- 
sequences of  tenure,  which  is  an 
incident  not  to  a  we,  but  to  an 
estate, 

(81)  It  does  not  appear  that  Grant, 
either  Littleton  or  Coke,  in  treat- 
ing of  discontinuance,  makes  any 
distinction  between  rents,  &c.  and 
remainders  or  reversions  in  land. 
As  all  these  subjects  are  alike  in- 
corporeal,   any    such    distinction 
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been  done  away  with  bj  the  statute  of  Anne;  but  we  wi^ 
to  consider  the  law  with  reference  to  the  state  of  things  in 
the  time  of  LUtleton  or  Lord  Coke.  The  fine,  therefore, 
operated  as  a  discontinuance,  and  Edward,  the  conusor, 
gained  a  base  fee.  Being  seised  of  that  base  fee,  he  devised 
a  life  estate  to  his  brother  TkomasiS^),  with  remainder 
to  his  nephew  Thomas  in  tail,  with  the  ultimate  remainder 
to  Dr.  Edward  Cooper  in  fee.  Then  the  only  remaining 
question  is,  whether  a  person  seised  of  a  base  fee  has  the 
same  right  to  devise  it  as  a  person  seised  of  a  common 
fee  simple.  There  can  be  no  doubt  upon  that  point.  It 
was  decided  in  Bx>e  v.  Jone»{S3),  that  "  a  possibility  coupled 
with  an  interest"  is  devisable;  there  the  interest  was  the 
benefit  of  an  executory  devise.  In  Goodrigkt  v.  Forres- 
ter {S4),  the  Court  held  that  a  mere  right  of  entry  was  not 
devisable ;  but  that  is  a  very  different  matter  from  a  possi- 
bility coupled  with  an  interest,  which  is  devisable  because 
it  is  assignable ;  but  a  right  of  entry  cannot  be  assigned, 
and  therefore  is  not  devisable  (85).     The  owner  of  a  base 


would  appear  to  be  extremely  sub- 
tle. Lord  Coke,  however,  says,  **  if 
tenant  in  tail  of  a  rent  service, 
&c.  or  of  a  reversion  or  remainder 
in  tail,  8cc.,  grant  the  same  in  fee, 
with  warranty,  and  leaveth  assets 
in  fee  simple  and  dieth,  this  is 
neither  bar  nor  discontinuance  to 
the  issue  in  tail."  Co.  Litt.  332  b. 
Commons  and  advowsons  always 
lay  simplicUer  in  grant;  but  at 
common  law  attornment  was  ne- 
ceessary  to  perfect  the  grant  of  a 
rent.  Indeed,  in  one  of  the  in- 
stances here  referred  to,  in  which 
Littleton  (s.  616)  puts  the  case  of 
a  rent,  he  says,  **if  a  man  hath  a 
rent-service,  or  rent-charge  in  tail, 
and  he  grants  the  said  rent  to 
another  in  fee,  and  the  tenant  af- 
"tomtf  this  is  no  discontinuance.*' 
Certain  statutes  (27  Hen,  8,  c.  10, 
4  &  5  Ann,  c.  16,  and  11  Geo,  2, 


c.  19),  have,  by  rendering  attorn* 
ment  unnecessary,  facilitated  the 
passing  of  remainders  and  rever- 
sions by  way  of  grant ;  but  which 
do  not,  therefore,  at  this  day  ap- 
pear to  lie  either  more  or  less  in 
grant  than  when  Littleton  wrote. 

(82)  Supposing  a  devise  by  way 
of  use  to  operate  under  the  statute 
of  uses  {vide  infrd,  175,  n.),  the 
will  of  Edward  gave  Thomat,  the 
brother,  only  an  equitable  life  in- 
terest. 

(83)  3  T.  R.  88,  1  H.  Bla.  30; 
et  vide  infrd,  171,  n. 

(84)  8  East,  564,  1  Taunt.  587. 

(85)  8  East,  352,  1  Taunt.  378. 
In  the  Exchequer  Chamber,  the 
point  (whether  a  right  of  entry  be 
devisable  or  not)  was  discussed, 
but  not  decided.  Sir  J.  Mansfield f 
C.  J.  inclined  to  the  opinion  that 
a  right  of  entry  was  devisable.  But 
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fee,  altbougfa  a  defeasible  fee,  may  devise  it  under  the  very 
words  of  the  statute  of  wills,  the  32  Hen.  Sy  which  enacts 
that "  every  person  having,  or  which  hereafter  shall  have^ 
any  lands,  tenements  or  hereditaments  holden  in  socage,  or 
.or  of  the  nature  of  socage  tenure,  and  not  having  any  ma- 
nors, lands,  tenements,  or  hereditaments,  holden  of  the 
king  by  knights' service,  by  socage  tenure  in  chief,  or  of 
the  nature  of  socage  tenure  in  chief,  nor  of  any  other  per- 
son or  persons  by  knights'  service,  shall  have  full  and  free 
liberty,  power  and  authority  to  give,  dispose,  will  and  de- 
vise, as  well  by  his  last  will  and  testament  in  writing,  or 
otherwise  by  any  act  or  acts  lawfully  executed  in  his  life, 
all  his  said  manors,  lands,  tenements  or  hereditaments,  or 
any  of  them,  at  his  free  will  and  pleasure." 

With  respect  to  the  point,  not  strongly  pressed,  of  remit-  Remitter 
ter,  it  does  appear  to  me,  for  some  of  the  reasons  assigned 
by  the  plaintiff's  counsel,  that  under  the  circumstances  of 
this  case,  the  doctrine  of  remitter  cannot  apply. 

Pattbson,  J. —  I  am  entirely  of  the   same  opinion. 
With  respect  to  remitter  (assuming  there  has  been  a  dis- 
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it  seems  dear  that  a  right  of  action 
it  Dot.  And  in  Doe  d.  Sander  v. 
Hak^  2  Dowl.  &  R.  38,  it  appears 
to  have  been  taken  for  granted  that 
a  right  of  entry  was  not  devisable. 
And  see,  1  Jarman,  Dev.  33.  The 
benefit  of  an  executory  devise,  or 
contingent  remainder,  is  not  trans- 
ferable at  law  (although  it  may  be 
bound  at  law  by  estoppel,  Doe  v, 
Mariyn,  S  Mann.  &  Ryl.  485,  8 
Bam.  &  C.  497 ;  Doe  v.  Oliver, 
5  Mann.  &  Ryl.;  10  Bam.  &  C. 
181 ;  or  m  equity  by  contract),  ne- 
vertheless it  is  devisable.  It  should 
seem  not  to  be  a  necessary  infer- 
ence that  an  interest  cannot  be  de- 
vised because  it  cannot  be  assigned. 
The  aigument  for  the  defendants 
does  not  appear  to  deny  that  the 


fee  gained  by  Edwards  fine  (if  the 
fine  worked  a  discontinuance),  was 
devisable.  Neither  party  appears 
to  hare  relied  upon  any  analogy 
between  the  actually  existing,  and 
immediate,  though  tortious  fee, 
acquired  by  the  fine,  and  the  inte- 
rest of  an  executory  devisee. 

It  may  be  observed  that  every  in-  Puwibiliiy  cou- 
Urest  in  land,  whether  vested,  con-  Pjf^_^l^  "" 
tingent,  or  executory,  is  devisable, 
but  that  a  possibility  is  not  devisa- 
ble ;  and  when  the  books  say  that 
*'  a  possibility  coupled  with  an  in- 
terest" is  devisable,  what  they 
really  mean  seem^  to  be  this — 
that  an  intereti  depending  on  a 
possibility  (i.  e.  on  the  happeniog 
of  a  possible  contingeni  event)  is 
devisable. 


interest. 
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continuance  of  the  estate  tail)  the  answer  given  by  the 
plaintiff's  counsel  is  correct;  for  if  Thomas,  the  nephew, 
entered  under  the  will  of  his  father,  Thomas^  he  affirmed 
the  recovery  suffered  by  his  father,  and  was  bound  by  the 
recovery;  and  he  could  not  be  remitted  to  any  other  estate, 
because,  so  entering,  he  would  take  an  estate  for  life 
under  his  father's  will.  If  he  did  not  enter  under  that 
will,  he  must  have  entered  under  the  will  of  Edward^  and 
he  would  then  be  met  by  the  objection  that  the  will  of 
Edward  operated  under  the  statute  of  uses,  so  that  he  was 
in  by  force  of  that  statute (86).     In  either  case,  the  doctrine 


Disallowance  of 
remitter  under 
statute  of  uses. 


(86)  With  respect  to  the  first 
difficulty  which  appears  to  have 
presented  itself  to  the  mind  of 
the  learned  judge,  namely,  that  if 
Thomas,  the  nephew,  entered  un- 
der the  will  of  'JJiomas,  the  bro- 
ther, such  entry  was  in  affirmance 
of  the  recovery  suflfered  by  ThO' 
mas,  the  brother,  it  may  be  proper 
to  observe  that  if  the  fine  was 
a  discontinuance,  the  recovery  of 
Thomas,  the  brother,  was  void, 
and  he  had  nothing  to  devise. 

The  other  objection  assumes 
that  the  statute  of  uses  extends 
to  devises.  If  this  be  so,  it  be- 
comes necessary  to  consider  to 
what  extent  the  statute  of  uses, 
whether  operating  upon  a  devise 
or  upon  any  other  species  of  con- 
veyance, forms  an  obstacle  to  re- 
mitter. The  statute  of  uses  di- 
rects that  the  estate,  title,  right, 
and  possession  that  was  in  the 
persons  seised  of  lands,  tene- 
ments, or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any 
persons,  be  clearly  deemed  and 
adjudged  to  be  in  them  that  have 
such  use,  confidence,  or  trust, 
after  such  quality,  manner,  form, 
and  condition  as  they  had  before 


in  or  to  the  use,  confidence,  or 
trust  which  was  in  them. 

Upon  a  somewhat  narrow  con- 
struction of  this  act  of  parliament, 
it  was  held,  that  as  the  cetteux  que 
use  would  not  before  this  statute 
have  been  remitted,  by  reason  of 
their  interest  in  the  use,  the  allow- 
ance of  a  remitter  would  give 
them  an  estate  in  the  land  differ- 
ent in  quality,  manner,  form,  and 
condition  from  the  interest  which 
they  had  in  the  use. 

Another  reason  given  for  the 
disallowance  of  the  remitter  is, 
that  the  statute  of  uses  euacts 
''that  he  who  hath  any  use  in  re- 
mainder or  reverter,  shall  be 
adjudged  in  lawful  seisin,  estate, 
and  possession  of  the  lands  and 
tenements,  remainders,  reversions, 
&c.  of  the  like  estate  as  he  had 
in  the  use  ;**  and  that  if  the  per- 
son seised  of  the  first  estate  in 
the  use  were  remitted,  those  in 
remainder  and  in  reverter  would 
not  become  seised  as  the  statute 
requires. 

A  third  reason  given  is,  that  the 
assent  of  every  subject  to  the 
passing  of  every  act  of  parlia- 
ment being  implied  by  law,  cestui 
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of  remitter  would  not  apply, 
to   this — whether  the   fine 

que  ase  cakes  the  estate  executed 
by  the  statute,  by  his  own  act. 
Vide  Hobart,  256. 

With  respect  to  the  first  of 
these  reasons,  it  may  be  observed, 
that  the  intention  and  even  the 
words  of  the  statute  would  liave 
beeo  satisfied  by  passing  to  cestui 
que  use  an  estate  in  the  land 
commensurate  with  the  interest 
which  he  had  in  the  use,  leaving 
the  common  law  to  regulate  the 
consequences  of  the  acquisition 
of  such  estate.  This  construc- 
tion, though  not  adopted  with  re- 
ference to  remitter,  does  not  ap- 
pear to  have  been  called  in  ques- 
tion with  respect  to  immediate 
merger  or  subsequent  forfeiture, 
•and  other  incidents  to  which  uses 
were  not  liable.  It  has  never  been 
contended  that  upon  a  feoffment 
to  J^  to  the  use  of  B.  for  life, 
remainder  to  the  use  of  B.  in  fee, 
B.  shall  have  an  estate  for  life, 
distinct  from  his  remainder  in  fee, 
as  he  would  have  had  in  the  use 
before  the  statute. 

With  respect  to  the  second 
ground,  the  words  of  the  statute 
do  not  appear  to  be  framed  for 
the  purpose  of  rendering  remain- 
ders or  reversions  more  inde- 
•troctible  when  executed  by  the 
ttatnce,  than  when  created  at 
common  law ;  and  it  is  clear  that 
the  entry  of  the  issue  in  tail  un- 
der a  particular  estate  created  by 
discontinuance,  and  cast  upon  him 
whilst  under  disability,  or  with- 
out his  own  act,  would  destroy 
the  remainder  or  reversion  expect- 
ant upon  such  particular  estate. 

The  third  ground  appears  not 


18S2. 


The  question  then  is  reduced 
levied  by  Edward  worked  a 


to  be  tenable.  The  doctrine  of 
the  implied  assent  of  every  sub- 
ject to  acts  of  parliament  is  con- 
venient for  the  purpose  of  avoid- 
ing all  discussion  as  to  the  bind- 
ing operation  of  a  statute ;  but  it 
would  be  too  much  to  say,  that 
the  transfer  of  an  estate  by  virtue 
of  an  act  of  parliament  framed  in 
1534,  must  be  taken,  as  against  a 
person  born  in  1800,  to  be  equiva« 
lent  to  a  transfer  made  with  his 
express  co-operation  and  assent. 

When  in  the  course  of  the  three  p^„^  ^^„ 
days'  argument  in  Amy  Towntend\  amgnabte. 
case,it  was  objected  (PIowd.112  a.) 
that  if  the  party  (the  wife  of  the 
discontinuor)  were  not  remitted, 
it  would  be  in  the  power  of  the 
husband,  by  means  of  the  discon- 
tinuance, to  let  In  incumbrances 
to  the  full  value,  to  take  pre- 
cedence of  the  estate  limited  to 
the  use  of  the  wife,  under  the 
feoffment,  by  which  the  disconti- 
nuance was  effected,  it  was  an- 
swered (ibid,  114  a.)  that  ^  she 
might  after  the  death  of  her  hus- 
band disagree  to  the  use  and  pos- 
session conveyed  by  means  there- 
of, and  bring  her  action  of  cut  in 
vit6  against  him  who  is  the  next 
in  remainder :  for  the  bringing  of 
her  action  against  him  is  a  disa- 
greement in  the  wife,  and  then 
the  possession  vests  in  the  next 
in  remainder,  as  if  the  wife  had 
not  been  named,  or  as  if  she  had 
been  named  and  were  a  dead  per- 
son in  law.  As  if  the  use  had 
been  appointed  to  the  wife  in  fee, 
then  the  wife  might  bring  her 
action  of  cui  in  vit&  against  the 
feofibr  or  his  heir,  and  they  should 
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diacoiilimiaDce  or  not?     And  as  to  that,  I  confess  it  does 
appear  to  me  to  be  an  extremely  plain  case.     It  is  clearly 


Remitter  of 
party  taking  de- 
feasible estate  of 
freehold  by  </«• 
teent  from  cestai 
queue. 


be  tenants  to  her  action.  For 
when  a  feoffment  is  made  to  the 
use  of  one  in  fee  who  refuses,  it  is 
as  if  it  had  been  appointed  to  the 
use  of  a  friar  or  monk,  or  to  the 
use  of  an  inanimate  thing,  and 
then  the  feoffment  is  without  con- 
sideration, and  shall  be  to  the  use 
of  the  feoffor.  And  so  the  wife 
has  a  tenant  to  her  cui  in  vitA,  and 
by  the  bringing  of  it  she  might 
purge  and  avoid  all  incumbrances." 
This  may  be  considered  as  fur- 
nishing a  fourth  reason  for  dis- 
allowing the  remitter.  The  prin- 
ciple of  remitter  is  stated  to  be, 
that  there  is  no  person  against 
whom  the  party  who  has  the 
ancient  right  coupled  with  a  de- 
feasible estate  of  freehold  can 
bring  his  action.  But  as  cestui 
que  use  may,  by  simple  disagree- 
ment, without  a  formal  disclaimer 
(4Mann.&RyI.  191,  n.;  5  Mann. 
&  Ryl.  148,  n.),  waive  the  use 
which  the  statute  would  have  ex* 
ecuted  in  him,  and  bring  his  action 
against  the  remainder-man,  or,  if 
there  be  no  remainder  limited  by 
the  feoffbaent  or  other  deed  cre- 
ating the  use,  then  against  the 
feoffor  (Plowd.  114  a,  b;  1  Leon. 
198, 199),  or  as  Lord  Coke  seems 
to  think  (contrary,  however,  to  the 
authorities,  even  those  cited  by 
himself),  against  the  feoffees  (Co. 
Litt.  848  6),  the  occasion  for  the 
remitter,  where  the  party  takes  the 
defeasible  estate  of  freehold  under 
the  statute  of  uses,  seems  to  fail. 
It  is  obvious  that  these  four 
reasons,  whether  good  or  bad, 
apply  exclusively  to  the  party  in 
whom  the  use  is  executed,  and 


not  to  those  who  take  by  descent 
from  such  party,  and  who  there- 
fore take  the  defeasible  estate  at 
common  law,  without  power  to 
disagree.  34  H,  8,  Bro.  Abr.  tit. 
Remitter,  pi.  49;  Bridgman  v. 
Charleton,  2  Roll.  Abr.  419,  and 
1  Roll.  Rep.  260;  Anon,  but 
5.C.,  ut  videtur,  Fra.  Moore,  846; 
Wentwortk  v.  Stanley,  Lane,  93. 
Where  indeed  a  statute  gives  an 
estate  to  A.  (by  name)  and  his 
heirs,  neither  A.,  nor  any  heir  of 
A,,  can  be  remitted ;  per  Engle- 
field,  J.  29  H.  8,  Bro.  Abr.  Re- 
mitter, pi.  49.  This  position  was 
used  by  Finch,  arguendo  in  Weni- 
worth  V.  Stanley,  to  prove  that  the 
issue  of  the  party  in  whom  the  use 
had  been  executed  by  the  statute 
of  uses,  could  not  be  remitted; 
but  the  Court  held  otherwise. 

Id  the  principal  case,  however.  Who  a^ 
Thomas  the  nephew,  who  took  ^^* 
a  portion  of  the  wroogfol  estate 
created  by  the  fine,  was  i«,  not  by 
descent,  but  as  the  first  taker  an* 
der  a  use  in  remainder,  limited  by 
the  will  of  Edward,  It  is  true 
that  a  prior  estate  is  limited  during 
the  life  of  his  father ;  and  it  would 
appear  that  with  reference  to  the 
remainder  to  Thomas  the  nephew, 
it  is  not  material  (vide  tamen  supri, 
134)  whether  the  preceding  estate 
is  given  to  the  father  for  his  own 
life,  or  to  other  persons  during  the 
life  of  the  father.  But  by  the  ex- 
press words  of  the  statute,  a  legal 
seisin  is  executed  in  cestui  que  use 
in  remainder,  **  of  the  like  estate  as 
he  had  in  the  use."  Accordingly, 
it  is  laid  down  by  Lord  Hobartf  in 
his  elaborate  judgment  in  Dun- 
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I«id    dowo   that   any  person  who  is   teoant   in    tail   m 
possession  may  levy  a   fioe   which    will    discontinue    the 

term  is  executed  io  B.  by  the  sta- 
tute, and  be  bet  acquired  a  legal 
estate  in  the  term  capable  of  being 
enlarged  by  release  or  by  other 
common  law  conveyance.  Having, 
in  addition  to  his  ancient  right,  a 
legal  term  in  possession,  the  eflSsct 
of  the  release  is,  without  the  as- 
sistance of  the  statute  of  uses,  to 
enlarge  the  legal  estate  of  B,  iu 
possession  to  ttie  extent  of  AJ*  in- 
terest. If  therefore  ^.'s  estate  be 
a  freehold,  and  if  by  reason  of  B.'s 
infancy  or  coverture  that  estate  be 
cast  upon  B.  without  any  folly  or 
default  chargeable  upon  B,  the 
remitier  will  take  effect,asit  would: 
have  done  upon  a  feoffment  to. 
such  infant  or  feme  covert. 

A  release,  whether  following  ai 
bargain  and  sale,  or  a  particular 
estate  created  at  common  law, 
may  indeed  be  so  framed  as  t& 
prevent  the  remitter.  As  where 
A.f  the  bargainor,  releases  to  B., 
the  bargainee,  to  the  use  of  C.  a 
stranger.  If  the  elder  title  be  in 
B.  there  will  be  no  reoucber, 
because  he  is  only  seised  for  an 
instant;  and  if  in  C,  C.  will  not 
be  remitted,  because  he  is  to  take 
the  legal  estate  in  the  saooe  plight, 
u  e.  by  the  above  construction 
of  the  statute  of  uses,  as  com- 
pletely denuded  of  the  benefit  of 
remitter,  as  he  would  have  taken 
in  the  use  for  which  this  legal 
estate  is  substituted. 

Upon  the  question  whether  uses 
expressed  in  wills  take  effect  under 
the  statute  of  uses  or  under  the 
statute  of  wills,  great  doubts  ap- 
pear to  have  been  entertained. 
(See  Butl.  Co.  Litt.  971  6.  note 
331,  III.  5 ;   1  Sand.  Uses,  195 ; 
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V.  Wingfield^Hoh.  255,  that 
"  the  first  taker  is  to  be  under- 
stood, of  the  first  taker  of  every 
several  estate,  at  weU  in  remain- 
der as  in  possession.''  And  see 
S9ymer  v.  JU^fmer^  Dyer*  77  b. 

It  is  however  to  be  obeerred, 
that  akboogh  tfaa  estate  for  life, 
limited  to  2%fmai,  the  nephew, 
by  the  will  of  his  uncle,  Edward^ 
was  eaeoated  in  him  as  a  first 
taker,  yet  being  a  vested  reaMun- 
der,  it  was  so  executed  immedi- 
ately upon  the  death  of  EdwaNi; 
wbereas  bie  right  to  the  second 
eseale  tail,  limited  by  the  settle- 
nmit  of  1708,  did  not  descend  to 
him  till  the  death  of  his  father  TAo- 
moM,  The  statute  of  uses  bad  there- 
lore  bad  its  full  operation,  and 
bad  vested  a  legal  estate  in  him 
before  the  right  descended.  This, 
it  seems,  woold  create  a  remitter. 
la  the  Earl  of  Arundel  and  Lord 
JDkure'a  case^  1  Leon.  91,  it  is  said 
that  *  if  tenant  in  tail  maketh  a 
feofinent  in  fee  tu  the  use  of  him- 
self for  ble,  the  remainder  in  tail 
to  his  eldest  son  inheritable  to 
the  first  entail,  notwithstanding 
the  eldest  son  takes  his  remainder 
by  the  statute,  and  so  be  in  by 
fotva  thereof,  yet,  when  by  the 
death  of  his  father  the  right  of 
the  eatail  descends  to  him,  he  is 
remitted.'' 

Upon  ;a  conveyance  by  lease 
(s.  e.  a  bargain  and  sale  for  a  year) 
and  release  to  an  infant,  or  to  a 
fisme  covert,  the  statutory  opera- 
tieo  of  the  conveyance,  quoad  the 
bargain  and  sale,  will  not  prevent 
a  remitter.  If  A^  bargain  and 
sail  land  for  a  year  to  B.,  an 
infant,  who  hat  aa  elder  title,  the 
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remainder  and  reversion.     What  is  meant,  therefore,  by  a 
tenant  in  tail  in  possession?     It  seems  to  me  that  the 


Sugd.  Powers,  4th  ed.  1S5.)  The 
better  opinion  seems  to  l>e,  that 
devises  take  effect  by  the  sole  and 
exclusive  operation  of  the  statute 
of  wills,  and  that  the  legal  estate 
passes  immediately  from  the  de- 
visor to  those  whom,  by  an  inten* 
tion  legally  expressed  in  his  will, 
he  has  designated  as  the  parties 
to  take  the  estate.  The  statute 
of  wills  not  having  passed  until 
6ve  years  after  the  statute  of 
uses,  every  devisor  must  be  pre- 
sumed to  know,  that  where  A. 
takes  an  estate  to  the  use  of  B., 
the  legal  estate  vests  in  B,  Where 
a  devise  is  made  to  A,,  to  the  use 
of  B.,  it  is  therefore  an  inference 
of  law  that  the  intention  of  the 
devisor  was,  that  B.  should  have 
the  legal  estate.  This,  therefore, 
is  a  legal  disposition  within  the 
statute  of  wills,  in  favour  of  B., 
which,  by  the  unaided  force  of 
that  statute,  vests  the  estate  in  B. 
In  ordinary  cases  it  would  be 
immaterial  whether  the  estate  so 
devised  vested  in  B.  by  force  of 
the  statute  of  wills  alone,  or  by 
the  conjoint  operation  of  that 
statute  and  of  the  statute  of  uses. 
But  supposing  A.  to  die  in  the  life- 
time of  the  devisor,  the  devise 
would  lapse  if  B.  could  not  take 
without  the  aid  of  the  statute  of 
uses,  inasmuch  as  there  would  be 
no  seisin  to  serve  the  use.  In 
such  a  case  it  is  admitted  (Sugd. 
Pow.  4th  ed.  138,  139)  that  B. 
would  take  without  the  aid  of  the 
statute  of  uses,  by  virtue  of  the 
intention,  to  which  the  statute  of 
wills  is  competent  to  give  effect; 
but  the  intention  of  the  devisor  as 
to  the  estate  to  be  taken  by  B. 


must  be  the  same  whether  A.  sur- 
vive or  not.  And  see  11  East, 
548,  551,  n. 

A  second  case  in  which  the  dis- 
tinction might  be  material,  is 
where  B.,  to  whose  use  the  devise 
is  made,  having  an  elder  title,  it 
becomes  a  question  whether  he  is 
remitted  to  the  estate  in  respect 
of  which  he  has,  under  such  elder 
title,  a  right  of  entry  or  a  right  of 
action.  This  point,  supposing  both 
titles  to  have  descended  together^ 
would  have  arisen  in  the  principal 
case,  in  which,  however,  it  does 
not  appear  whether  at  the  time 
of  the  death  of  Edward  in  1774, 
Thomas,  the  nephew,  who  lived  till 
1830,  was  qfjtdl  age. 

The  distinction  might  also  be 
material  in  considering  a  de- 
vise to  A.  to  the  use  of  B.  in 
trust  for  C.  The  statute  of  uses, 
narrowed  by  the  determination 
of  the  Judges  in  the  reigns  of 
Edward  6.  and  Philip  and  Mary^ 
or  rather  by  the  subsequent  gene- 
ral application  of  that  which  was 
then  determined  with  reference 
to  particular  circumstances,  can 
carry  the  legal  estate  no  further 
than  B. ;  whereas  if  the  devise  ope- 
rate solely  by  the  statute  of  wills, 
it  might  be  a  question  whether 
the  intention  would  not  vest  the 
estate  in  C,  clothing  him,  by  force 
of  the  devise,  with  an  immediate 
legal  seisin  upon  the  death  of  the 
devisor. 

It  was  held  by  the  court  of 
C.  P.,  in  Eore  v.  Dir,  1  Sid.  26, 
and  by  the  court  of  K.  B.  in 
Foster  v.  Fosier,  ib.  82,  that  no 
use  can  be  created  except  by  deed; 
the  ground  of  which  decision,  in 
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devisee. 


Devise  to 
to  the  ase 
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fallacy  of  the  argument  for  the  defendants  lies  in  the  word 
"  possession."  When  a  man  is  said  to  be  tenant  in  tail  in 
possession,  it  is  not  meant  that  there  is  no  lease  for  years, 
or  any  thing  of  that  sort,  but  that  he  is  tenant  in  tail  in 
possession  of  the  immediate  estate  of  freehold,  there  being 
no  prior  estate  of  freehold,  as  distinguished  from  tenant 
in  remainder,  after  a  prior  estate  of  freehold.  But  a  dis- 
tinction has  been  drawn  between  an  estate  for  years  created 
by  the  settlor,  and  an  estate  for  years  created  by  the  tenant 
in  tail  himself,  because,  as  I  suppose,  the  extreme  difficulty 
was  felt  of  saying,  how  far  the  argument  would  go,  if  it 
were  contended  that  a  tenant  in  tail  in  possession,  having 
demised  to  a  person  who  was  to  work  the  land  for  21 
years,  was  thereby  prevented  from  levying  a  fine,  and 
barring  the  remainder.  No  authority  is  , produced  for  that 
distinction;  no  book  alludes  to  it  (87).  What  would  be  said 
in  a  case  of  this  kind — land  is  limited  to  A,  for  life^ 
remainder  to  B.  for  life,  remainder  in  tail,  with  a  power  of 
leasing  given  to  the  tenant  for  life,  who  executes  the  power 
and  dies ;  is  it  to  be  said  that  the  lease  would  prevent  the 
tenant  in  tail  from  levying  a  fine  (88)  f  Again,  it  is  said  that 
an  estate  tail,  after  an  estate  for  years,  is  a  remainder. 
Now  I   deny   that    as    a    general   proposition;    because 
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the  case  of  a  mere  voluntary  use, 
appears,  from  what  Is  said  in  Sha- 
ringtcn  r,  Strattorif  Plowd.  308, 
309,  to  be,  that  without  a  deed, 
which  imports  consideration,  there 
is  no  tufficient  consideration  to 
raise  the  use.  Those  who  in 
Skmington  v.  Stratton  argued 
against  this  position  as  too  gene- 
ral, did  not  deny  the  necessity  of 
a  consideration,  but  merely  con- 
tended that  blood  was  a  sufficient 
consideration  to  raise  a  use  with- 
out deed.  This  may  be  said  to  be 
one  of  those  exceptions  qua  pro- 
bant  regulmm  de  non  exceptis, 
(87)  If  the  principle  of  the  de- 


fendants' argument  were  admit- 
ted, the  distinction  in  question 
would  seem  to  be  a  necessary  re- 
sult. 

(88)  As  the  termor  would  be  in  Term,  created 
of  the  seisin  created  to  serve  the  under  a  power, 
uses,  of  which  the  power  was  one, 
and  would  not  hold  under  the 
tenant  for  life  who  happened  to 
be  the  donee  of  that  power,  the 
case  here  put  seems  not  only  to 
he  undistinguishnble  from,  but  to 
be  identical  with,  the  principal 
case,  except  that  in  the  latter  the 
term  is  created  expressly  by  the 
settlor,  without  the  inten'ontion  of 
a  delegated  appointor. 


N 
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although  the  passage  cited  from  Co.  Lilt,  uses  the  word 
**  remainder,"  and  although  if  an  estate  for  years  be  granted 
to  A.  and  then  another  estate  to  li.,  to  commence  at  the 
end  of  the  first  estate,  the  latter  estate  is  in  one  sense  a 
remainder,  inasmuch  as  B.  is  not  entitled  to  the  immediate 
possession  until  the  first  estate  be  determined,  yet  it  is 
not  a  remainder  in  the  sense  in  which  that  term  applies  to 
tenants  in  tail.  Was  it  ever  held  that,  if  an  estate  for  years 
be  limited  to  A.,  with  a  limitation  over  to  B.  for  life,  or  in 
fee,  B.  would  not  take  an  immediate  estate  of  freehold  i 
It  has  been  repeatedly  held  that  he  would.  Thus,  in 
Berringtonv.  Parkhurst  (89),  v/hereau  estate  was  limited  to 
A>  for  a  term  of  99  years,  remainder  to  trustees  to  preserve, 
remainder  to  the  first  and  other  sons  of  A.  in  tail,  it  was 
held  that  a  recovery  suffered  by  A.  and  his  son,  without 
the  concurrence  of  the  trustees  in  making  a  tenant  to  the 
praecipe,  was  void — why?  because  the  trustees  had  the  im- 
mediate freehold.  I  can  find  no  authority  for  saying  that 
an  estate  for  a  term  of  years  prevents  a  man  who  has  the 
immediate  tenancy  in  tail,  and  the  immediate  interest  in  the 
freehold,  from  levying  a  fine.  If  so,  the  effect  of  the  fine 
must  surely  be  the  same  in  all  cases.  It  is  said  that  this  is 
not  so,  because  there  can  be  no  tortious  alienation  during 
the  lawful  possession  of  the  termor  for  years.  If  by  that  we 
are  to  understand  that  there  can  be  no  tortious  alienation, 
so  as  to  destroy  the  term,  that  may  be  so  (90).     The  cases 


(89)  Q  Str^.  ipa6;  4  Brown's 
Pari.  Cases,  9d  ^d.  85;  13  East, 
189. 

(90)  The  difficolty  seemed  to 
lie  in  holdipg  the  remainder  and 
reversion  expectant  upon  the  term' 
to  he  de^troy^d,  while  the  term 
itself  continued.  The  argument  for 
the  defendants  (5ti/)ra,  164,)  admits 
the  ordinaty  operation  of  the  fine 
til  barring  the  i$$ue  in  tail  by  tlie 
express  provision  of  83  Hen,  8, 
c.  36,  bv  which  the  enactment  of 


the  statute  de  doni$,  that  a  fine 

levied  by  tenant  in  tail  shall  be 

null  and  void,  is  pro  tanto,  i.e. 

quoad  the  exclusion  of  the  itsue  in 

tail,  and  pro  tnnto  only,  repealed* 

Lord  Coke  says(l  Inst.  337  b)y 

'VThere  is  a  diversity  between  an    Distinctl 

alienation  working  by  discontinu-    ^**^ 

-  . .  .        I    .      discontiB 

ance  of  an  estate    which  takeih     m^ce  ami 

away  an  entry,  and  an  alienation    simple  di 
working  the  divesting  or  displacing    ^*^5ting. 
of  estates  which  takcth  away  no 
entry.     As  if  there  be  tenant  for 
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cited  for  the  defendants  upon  this  point  have  all  gone  on 
that  distinction,  the  question  in  those  cases  being  whether 
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life,  the  remainder  to  A.  in  tail^ 
the  remainder  to  B,  in  fee,  if  te- 
nant for  life  doth  alien  in  fee  this 
doth  divest  and  displace  the  re- 
mainders, but  worketh  no  discon- 
tinuance. And  therein  it  is  to  be 
observed,  that  to  every  disconti- 
nuaoca  there  is  necessary  a  di- 
vesting or  displacing  of  the  estate, 
and  turning  the  same  to  a  right : 
for  if  it  be  not  turned  to  a  right, 
they  that  have  the  estate  cannot 
be  driven  to  an  action.  And  that 
is  the  rea84)n  that  such  inheri- 
tances as  lie  in  grant  cannot  by 
grant  be  discontinued,  because 
sucli  a  grant  divesteth  no  estate, 
but  passeth  only  that  which  he 
may  lawAilly  grant,  and  so  tlie 
estate  itself  doth  descend,  revert. 


•r 


or  remam. 

From  the  decision  in  the  prin< 
cipal  case  it  seems  to  follow,  that 
if  Edward  Allen  had  been  tenant 
for  life  only,  with  remainder  to  his 
brother  Thomas  in  tail,  the  fine 
of  EdvMird  would  have  divested 
ttie  remainder  in  tail,  and  would 
after  five  years  passed  have  barred 
nomas,  the  brother,  and  his  issue 
by  non-claim.  Tamen  guare;  et 
vide  supr^f  140,  note  (91). 

As  to  the  distinction  between 
the  discontinuance,  by  feolTment 
or  fine,  of  an  estate  tail,  and  the 
bar y  by  fine,  of  the  descent  to  the 
issue  in  tail,  vide  Co.  Litt.  S72 ; 
Archers  case,  3  Co.  Rep.  90; 
Hunt  V.   Kingf  Cro.  Eliz.  610; 


supri,  156,  note  (59);  and  see  Doe 
d.  J%omas  v.  Jones,  1  Crompton 
and  Jerv.  598,  where  in  the  life- 
time of  A.,  tenant  in  tail,  B.,  his 
son  and  heir  in  tail,  levied  a  fine 
with  warranty,  but  without  procla- 
mations (a).  B.  survived  A.,  and 
died  leaving  C,  his  son,  and  heit 
in  tail.  It  was  held,  that  tlie  ei»- 
try  of  C.  was  taken  away  by  the 
warranty,  though  wUhoul  assets. 
Whatever  may  be  thought  of  the 
effect  of  a  lineal  warranty  as  bind- 
ing the  issue  in  tail  without  assets, 
it  seems  to  be  clear,  that  the  entry 
of  a'  party  to  whom  a  subsequent 
estate  is  limited  as  a  purchaser, 
would  be  barred  by  the  descent  of 
a  warranty,  whether  lineal  or  col- 
lateral, and  whether  with  or  with- 
out assets.  In  the  principal  case, 
Thomas  Allen,  the  brother,  claiming 
as  the  purchaser  of  an  estate  tail, 
and  Thomas,  the  nephew,  claiming 
through  him,  under  the  settlement 
of  1708,  would  be  barred  of  their 
entry  under  the  second  remainder 
in  tail  created  by  that  settlement, 
through  the  operation  of  the  war- 
ranty contained  in  the  fine  of  Ed" 
ward,  reducing  the  question  to 
this  —  whether  the  right  to  the 
reversion  was  extinguished  by  the 
fine,  or  whether  such  right  eventu- 
ally descendefl  to  the  heirs  of 
Thomas  Allen  the  settlor,  to  he 
asserted  by  a  writ  of  formedon  ih 
the  descender.  (Butler,  Co.  Litt. 
373,  note  3?8.) 


(a)  No  fines  are  now  levied  without  proclamations  (sixpr^,.l55,  note  (67)  ;) 
bat  in  Doe  d.  Thomas  v.  Jonet,  as  llie  proclamations  had  been  omitted  to  be 
proved  at  the  trial,  the  case  was  treated  as  if  none  had  been  made.  Tlie 
jodgoMnt  did  not,  however,  torn  upon  this  omission. 

N  2 
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the  fine  destroyed  the  term.  Now,  if  the  6ne  had  been  void 
altogether  by  reason  of  the  term,  no  such  question  would 
have  arisen.  There  would  have  been  no  question  whether 
it  operated  to  destroy  the  term,  for  it  would  have  no 
operation  at  all,  according  to  the  argument  for  the  defend- 
ants (9 1 ).  This  fine,  therefore,  having  been  levied  by  tenant 
in  tail  in  possession  of  the  immediate  interest  of  the  free- 
hold, worked  a  discontinuance,  and  gained  a  tortious  fee; 
and  the  lessor  of  the  plaintiff  who  claims  under  the  will  of 
the  person  by  whom  that  fee  was  acquired,  is  entitled  to 
recover. 

Judgment  for  the  plaintiff  (9^). 

The  special  case  having  been  reserved,  with  liberty  to 


Ouster  of  te- 
nant for  years. 


(91)  The  question  whether  a  per- 
son is  competent,  in  point  of  es/a/e, 
to  make  by  lawful  conveyance,  n 
good  tenant  to  the  freehold  in  a 
common  recovery,  seems  to  be 
distinguishable  from  the  question 
vvhether  n  person  is  competent,  in 
point  of  possession,  to  gain  the  fee 
simple  by  a  wrongful  alienation. 

(92)  A.,  lessee  for  years,  remain- 
der to  B.  in  tail ;  B.  enters  upon 
A'  and  makes  n  lease  for  life  or 
feoffment  in  fee;  this  is  a  discon- 
tinuance; for  B.  was  seised  by 
force  of  the  intnil  at  the  time  of 
the  feoffment.  Sir  Kenelm  Digby 
V.  Jorden,  in  a  trial  nt  bar,  1  Roll. 
Abr.  634. 

So,  if  B.,  tenant  in  tail,  demises 
to  A,  for  years,  and  afterwards 
makes  a  deed  of  feoffment,  with  a 
letter  of  attorney,  to  C.,  to  make 
livery,  and  C.  enters  upon  and  ousts 
A,  Anon,  10  Eliz.,  Sir Fra.  Moore, 
91,  pi.  226 ;  Anon,  90  £liz.,  Dyer, 
S6d. 

So,  although  the  ousted  lessee  re- 
enter aflcr  the  feoffment.     Battey 


v.  Trevilliony  Sir  Fra.  Moore,  281, 
6th  resolution. 

In  all  these  three  cases  the  ous- 
ter of  the  lessee  would  be  unneces- 
sary to  create  the  discontinuance, 
and  might  be  rejected  as  a  circum- 
stance wholly  immaterial,  accord- 
ing to  the  position  laid  down  by 
Lord  Coke  in  1  Inst.  332  b,  (ante, 
135,  136);  which  position  is  car- 
ried still  further,  and  extended  to 
terms  for  years  not  created  by 
tenant  in  tail,  in  an  opinion 
thrown  out  in  the  case  of  Sir 
George  Reynell  v.  — ,  at  nisi 
prius,  1  Roll.  Rep.  188,  where 
the  case  was  this:  **  Tenant  for 
life,  upon  condition  upon  a  cer- 
tain act  done,  to  have  for  years; 
the  remainder  in  tail.  Lessee 
does  the  act,  whereupon  he  be- 
comes tenant  for  years.  After- 
wards he  in  remainder  levies  a 
fine;  and  the  question  was,  whe- 
ther this  is  a  discontinuance;  and 
Coke,  C.  J.  said,  that  he  at  first 
intended  to  have  a  special  ver- 
dict ;  but  afterwards  the  case  was 
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either  party  to  turn  the  same  into  a  special  verdict,  t/*  the 
Court  should  think  fit  (93), 

W.  Hayes,  for  the  defendants,  now  applied  to  the  Court 
for  leave  for  the  defendants  to  avail  themselves  of  this 
option,  if  they  should  be  so  advised. 

Leave  granted. 
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clear  upon  another  matter.  But 
it  seems  that  it  is  a  discontinu- 
ance, tlie  fine  being  levied  after 
he  was  lessee  for  years;  otherwise 
if  it  had  been  during  the  time  he 
was  tenant  for  life.'' 

This  report,  of  which  the  above 
is  a  literal  translation,  is  merely  a 
short  note  of  a  nisi  prius  case.  It 
appears  doubtful  whether  the  con- 
cluding observation  is  to  be  consi- 
dered as  a  statement  of  the  opinion 
of  the  reporter  (Rolle),or  whether 
it  is  to  be  understood  as  presenting 
the  point  which   J/Ord   Coke  in- 


tended to  raise  by  the  special  ver- 
dict. 

And  see  Com.  Dig.  Discontinu- 
ance, C.  4. 

(93)  Even  where  the  words  in 
italics  are  omitted,  the  leave  of 
the  Court  must  be  obtained  in 
order  to  authorize  the  turning  of 
a  special  case  into  a  special  ver<p 
diet.  Where  therefore  the  power 
of  resorting  to  a  court  of  error  is 
considered  as  of  paramount  im- 
portance, the  safer  course  appears 
to  be  to  take  a  special  verdict  in 
the  first  instance. 
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RuBERVr,  Stevens  and  another. 

The  Mtjcutore  COVENANT  for  rent  of  a  house  in  Stepney,  in  the 
chargeable        county  of  Middlesex,  brought  by  the  planitin,  as  legatee 

personally,  as    ^f  jf,g  reversion,  against  the  defendants,   as  assigns  of  a 

assigns,  for  '     f  . 

such  part  of      term  for  years  therein.     The  declaration  alleged,  that  John 

the  occupa-  R^b^y  (the  testator)  was  possessed  of  a  certain  dwelling- 
tion  of  the  house  in  the  parish  of  Stepney,  Middlesex,  for  the  residue  of 
worth;  but  if  ^Ei  term  of  years,  commencing  in    1795;  and   by  indenture 

they  do  not       ^f  24th  October,  1805,  demised  to  Jdams  the  same  for  a 

enter,  they  are 

suable  only  in  term   of  3 1  years,   at   the  yearly   rent   of  26/. ;    and    that 

thedetinet,m  j^Jq^i^  covenanted  with  John  Ruberu  to  pay  the  rent, 
respect  of  any  j  r  j 

excess  of  the  That  Adams  entered  and  became  possessed  for  the  said 
value.  term.     That  on  the  1st  of  January,  1828,  the  term  of  years 

of  Adums  in  the  premises,  by  assignment,  vested  in  the 
defendants,  who  accordingly  entered  and  became  possessed. 
That  Jo/t/i  Rubery,  by  his  will,  bequeathed  the  reversion  of  his 
term  in  the  premises  to  the  plaintiflT;  and  that  the  executors 
proved  the  will,  and  afterwards  assented  to  the  bequest  of 
the  reversion.  Breach  :  that  on  the  29th  day  of  September, 
1830,  52l,  of  the  rent  aforesaid,  for  two  years  of  the  said 
term,  ending  that  day,  was  due  from  the  defendants  to  the 
plaintiff,  and  that  the  same  was  unpaid.  Plea :  that  defend- 
ants ought  not  to  be  charged  with  the  payment  of  the  rent, 
otherwise  than  as  executors  of  the  will  of  Peier  Walker, 
deceased,  in  (he  detinet  only,  because  after  the  making  of 
the  lease,  and  whilst  Adams  was  possessed  of  the  premises 
by  virtue  thereof,  on  the  3d  of  December,  1826,  by  a  deed- 
poll,  Adams  assigned  the  premises  to  Pulley  for  the  residue 
of  the  term  of  31  years.  By  virtue  whereof  said  Pulley 
entered  upon  &.C.,  and  being  so  possessed,  made  his  will, 
bearing  date  the  1st  of  April,  1812,  and  appointed  William 
Pulley  and  William  Mills  Pulley  executors  thereof,  and 
died.  That  the  two  executors  of  Pulley  proved  the  will, 
and  afterwards,  on  the  11th  of  September,  1813,  by  inden- 
ture, assigned  the  dwelling-house,  for  the  residue  of  the  term 
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therein,  to  P.  Walkert  By  virtue  of  which  indenture 
P.  Walker  entered  upon  &c.  And  P.  Walker^  being  so 
possessed,  on  the   l6th  day  of  February,  1826,  made  his  v, 

will,  and    appointed    the    defendants   and   one  J.  Evans     ^^^^'*'- 
executors  thereof.     After  his  death  the  defendants  proved 
the  will.     The  plea  then  proceeded  as  follows :  "  And  the 
said  defendants  further  say,  that  all  the  estate,  right,  title, 
interest  and  term  for  years,  of  the  said   William  Godfrey 
jidams,  of,  in,  and  to  the  said  demised  premises,  with  the 
appurtenances,  so  in  the  said  declaration  alleged  to  have 
vested  in  the  said  defendants  by  assignment  thereof,  did  so 
vest  in  them  as  executors  of  the  last  will  and  testament  of 
the  said  Peter  Walker,   as  aforesaid,  and  not  otherwise. 
And  the  said  defendants  further  say,  that  the  said  demised 
premises  with  the  appurtenances  at  the  time  of  the  death  of 
the  said  "PWer    Walker   were,   and   from   thence   hitherto 
have  been  and  still  are  of  much  less  yearly  value  than  the 
amount  of  the  said  rent  of  Q.6L  a  year,  so  by  the  said  inden- 
ture in  the  said  declaration  mentioned  as  reserved  as  afore- 
said ;  that  is  to  say,  the  same  premises  during  all  the  time 
aforesaid  were  and  still  are  of   no  value  whatever.     And 
the  said  defendants  further  say,  that  they  the  said  defendants 
have   fully   administered   all  and  singular   the  goods   and 
chattels  which  were  of  the  said  P.  Walker,  deceased,  at 
the  time  of  his  death,  and  which  have  ever  come  to  the 
hands  of  the  said  defendants  as  executors  as  aforesaid,  to 
be  administered,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid ;  And  that  they  the  said  defendants  have  not, 
oor  on  the  day  of  the  exhibiting  of  the  bill  of  the  said  plaintiff 
in  this  behalf  bad,  nor  at  any  time  since,  have  had  any  goods 
or  chattels  which  Were  of  the  §aid  P.  Walker,  deceased,  at 
the  time  of  bis  death,  in  the  hands  of  them  the  said  defend- 
ants, as  executors  as  aforesaid,  to  be  administered;   And 
this  they  the  said  defendants  are  ready  to  verify :  wherefore 
they  pra)^  jadgnient,  if  they  the  said  defendants  ought  to 
be  charged   with  the  said  rent  so  reserved  by  (he   said 
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indenture  as  aforesaid  otherwise  than  as  executors  of  the 
RuBERY       '^^*  ^^^**  ^"^  testament  of  the  said  P.  IValker  as  aforesaid, 
t?.  in  the  detinet  ojtlj/,''  &c.       Replication:    "that  the   said 

demised  premises,  with  the  appurtenances,  at  the  time  of 
the  death  of  the  said  P,  Walker,  were  and  from  thence 
hitherto  have  been  and  still  are  of  the  year! if  value  of  ^6/. ; 
and  this  the  said  plaintiff  prays,  &c.  Upon  this  issue  was 
joined.  The  cause  came  on  to  be  tried  at  the  sittings  after 
Hilary  term  in  1832,  before  Lord  Tenterdeiiy  C.  J.  In  the 
course  of  the  trial  the  learned  judge  intimated  an  opinion 
that  the  plea  was  bad,  as  it  affirmed  that  the  dwelling-house 
was  of  no  yearly  value  whatever;  but  he  left  the  question 
of  value  to  the  jury,  who  found  the  yearly  value  of  the 
dwelling-house  to  be  20/.,  and  returned  a  verdict  for  the 
plaintiff.  Leave  was  given  to  the  defendants  to  move  to 
enter  a  nonsuit.  In  Easter  term  last  Campbell  accordingly 
obtained  a  rule  nisi  to  enter  a  nonsuit,  against  which 

Sir  J,  Scarlett  and  Cottitigham  now  shewed  cause.  The 
replication  in  this  case  is  good  after  verdict.  The  state- 
ment that  the  premises  were  of  the  value  of  26/.  is  an 
innnaterial  allegation.  The  real  question  upon  the  plead- 
ings is,  whether  the  premises  are  of  any  value;  I  Wms. 
Saund.  Ill,  390.  Cobb  \.  Bryan  (a),  Wilbeam  v.  Ashton  (6). 

Campbell  and  Addison  in  support  of  the  rule.  The 
assigns  may  discharge  themselves  from  liability,  as  they 
have  done  by  this  plea.  When  the  land  is  of  no  value, 
executors  can  only  be  sued  in  the  detinet.  The  plea  would 
be  good  without  any  statement  of  the  value ;  Hailing  v. 
Cannon  (c),  Gillinghurst  v.  Spearman  {d). 

Cur.  adv.  vult. 

(o)  3  Bos.  &  Pul.  348.  (c)  Pollexf.  59. 

(h)  1  Campb.  78.  (d)  1  Salk.  ^97. 
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Denman,  C.  J.   uow   delivered   the  judgment  of   the         i8S2. 
Court.  v^/*^^ 

rgy.  ....  RUBIRY 

1  here  are  two  questions  in  this  case :  p^ 

First,  Whether  the  substance  of  this  plea  is,  that  the      Stevems. 
tenements  demised  were  not  of  the  value  of  the  retit,  or  SuSstance^of 
that  they  were  of  no  value  whatever.     Secondly,  Whether,  pica, 
if  the  latter  be  the  substance  of  the  plea,  the  plaintiff  is  f^g^^P^f"* 
entitled  to  judgment  on  this  issue  upon  the  facts  found  by  replication, 
the  jury. 

Upon  referring  to  the  authorities  and  considering  the  First  poiDt. 
case,  we  are  of  opinion  that  the  plaintiff  upon  these  plead- 
ings is  entitled  to  a  verdict.  The  executor  of  a  termor 
cannot  waive  a  term,  but  must  either  renounce  or  accept  the 
executorship  in  totoy  and  if  he  accept  the  executorship  and 
enters  on  the  demised  premises,  he  is  chargeable  as  assignee  in 
an  action  of  debt  or  covenant,  for  the  arrears  of  rent  due  after 
his  entry,  de  bonis  propriis.  But  as  the  rent  may  be  of 
greater  value  thau^  the  land,  it  would  be  a  hardship  upon 
the  executor  in  that  case  to  charge  him  personally  in  his 
own  right  with  the  full  amount  of  the  rent ;  and,  from  the 
authorities,  it  is  clear  that  he  is  not  so  chargeable.  But 
then  arises  the  question,  whether  he  is  personally  liable  in 
that  event  as  assignee,  for  no  part  of  the  rent,  considering  it 
as  an  entire  thing  for  the  whole  of  which  he  must  be  so 
liable  or  not  at  all ;  or  whether  the  rent  can  be  apportioned 
and  he  is  liable  in  the  character  of  assignee  for  so  much  of 
the  rent  as  the  premises  are  w*orth.  Upon  reference  to  the 
authorities,  it  seems  that  the  rent  is  in  this  case  to  be  ap  * 
portioned,  and  that  the  executor  is  chargeable  personally  for 
so  much  of  the  rent  as  the  premises  are  worth.  In  one  of 
the  earliest  cases,  Hargreave's  case  (a),  it  was  adjudged, 
^'  that  in  an  action  against  the  executor  for  rent  due  in  his 
own  time,  the  writ  should  be  in  the  debet  and  detinet;  for  in* 
stance,  an  executor  takes  the  profits,  nothing  shall  be  assets 
but  the  profits  above  the  rent;  as  if  the  land  be  worth  102. 
per  annum  and  61.  is  reserved,  in  that  case  nothing  jshall  b^ 

(a)  5  Co.  Rep.  31  b. 
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SMett  but  the  5/.  beyond  the  rent."    The  next  material  case 
is  that  of  Hillier  v.  Casberl,  reported  in  several  books.     In 
J  Lev.  127,  Kelynge  says  "  the  executor  cannot  waive  the 
term,  but  aball  be  charged  in  the  detinet,  on  which  the  assets 
shall  come  in  question,  and  if  he  continues  in  possession, 
be  shall  be  so  charged  in  the  debet  and  detinet  in  respect  of 
the  perception  of  the  profits^  whether  he  has  assets  or  not/' 
to  which  Twysden  agreed.    In  the  same  case  (a)  it  is  stated^ 
that  it  was  resolved  by  all,  that  an  executor  cannot  waive,  if 
be  does  not  waive  the  executorship;  and  even  where  the 
tesUHor  took  a  demise  of.  land,  which  is  worth  only  10/.  a 
year^  rendciring  20/.  a  year^  this  contract  binds  the  executor 
as  long  as  he  bas  assets.    But  per  Windham j  J.,  it  seems  to 
be^  "  that  if  an  action  in  this  case  is  brought  in  the  debet 
and  delmcrt,  and  the  executor  pleads  nil  debet,  and  in  the 
etidenee  it  appears  that  the  land  is  worth  only  10/.  a  year, 
be  shall  have  a  verdict  for  10/.  a  year,  and  for  the  other  10/. 
the  lessor  shall  have  an  action  in  the  detinet  tantiiro,  be- 
cause he  is  solely  liable  in  respect  of  the  contract."     The 
reporter  adds  a  query.     There  is  an  argument  of  Pollexfen 
#hen  at  the  bar,  in  his  Reports,  p.  1 32,  which  places  this 
question  in  a  clear  point  of  view;  he  says,  "  If  it  should  be 
admitted  that  in  such  case  where  the  rent  is  more  than  the 
value  of  the  land,  in  an  action  of  the  debet  and  detinet,  the 
defendant  shall  not  be  charged  for  the  whole  rent,  yet  be 
ought  to  be  charged  for  so  much  as  the  land  is  worth.    This 
I  groand  tipofi  what  bas  been  said,  that  if  an  action  in  the 
debet  and  detinet  lie  where  the  land  is  of  as  much  value  as 
the  tetitf  it  ought  then  to  be  for  as  much  of  the  rent  as  the 
ttilHe  of  the  land  amounts  unto  in  the  debet  and  detinet ;  then 
if  90,  tbcrir  plea  is  pleaded  as  a  bar  to  the  whole  rent,  (viz.) 
to  the  60/.  oter  afid  besides  the  value.    As  for  the  100/^,  by 
h^  cmo  Ahefwing  we  ought  to  recover,  for  by  bis  own  shew-* 
tug  be  it  chargeable  in  the  debet  and  detinet  for  that.    In 
diebt  4^  tent,  the  defendant  plesfds  an  eviction  of  part  of 
rile  hmi,  and  90t8  ont  the  value;  tbis  ia  onfy  a  bar  to  a  part 


(•)  1  Sid.  8S6. 
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of  the  rent,  and  if  be  pleads  nothiog  to  the  rest,  judgment 
must  be  against  him  for  the  whole.*' 

In  the  case  of  Baekhy  v.  Peck  (a),  C.  J.  Parker  (b)  says, 
**  if  the  rent  be  of  less  value  than  the  land,  law,  primft  facie, 
supposes  so  much  of  the  profits  as  suffices  to  make  up  the  rent 
as  appropriated  to  the  lessor,  and  cannot  be  applied  to  any 
thing  else.  On  the  other  haitd,  if  the  rent  be  worth  more 
than  the  laud,  the  defendant  may  disclose  that  by  special 
pleading,  and  pray  judgment  whether  he  shall  be  charged 
otherwise  than  iu  the  detinet  only." 

The  dictum  of  Windham  iifd  the  argument  of  Pollexfen 
appear  to  us  to  be  well  founded  in  law ;  for  if  the  profits 
are  appropriated  to  the  lessor  and  become  a  personal  debt 
due  from  the  executors  to  him,  when  they  are  equal  to  or 
greater  than  the  value  of  the  rent,  why  should  they  not 
be  equally  appropriated  to  the  lessor,  as  equally  a  personal 
debt  due  from  the  executor,  when  they  are  less  ?  If  this 
be  the  rule  of  law,  the  plea  in  this  case,  which  is  pleaded 
to  the  whole  rent  in  the  declaration,  cannot  be  a  good  bar, 
anless  it  shew  that  there  were  no  profits  at  all.  If  the 
profits  had  been  less  than  the  rent,  and  had  therefore  covered 
a  part  only  of  the  demand,  that  part  should  have  been  con* 
fessed  and  a  plea  should  have  been  pleaded  to  the  remain- 
der. The  substance  of  the  plea  must  therefore  be  taken  to 
be,  that  the  demised  messuage  was  of  no  value  whatever. 

The  second  question,  whether  upon  the  form  of  the  issue  Second  fioioi. 
tbe  plaintiff  is  entitled  to  judgment*  The  jury  have  found 
the  demised  tenements  to  be  worth  20l.  a  year  only.  The 
sabttince  of  the  plea  being,  that  tlie  demised  premises  were 
of  no  value,  we  think  that  the  substance  of  the  replication 
is,  that  they  were  of  some  value,  and  that  the  issue  joined 
tbereOfi  is  merely  informul  and  ciired  by  verdict.  Looking 
ai  the  allegations  on  both  sides,  we  find  an  averment 
by  the  plaintifi^  thut  the  demised  prenfises  are  ef  tbe 
jaarlj  rtlme  ef  26//^  and  en  the  part  of  the  defenchint,  that 
they  are  of  much  less  value  than  £6/.,  that  is  to  say,  of  no 


ra)dSalk.317. 


{^b)  Afterwards  Lord  Keeper  Macclesfield. 
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value  whatever,  which  is  equivalent  in  sustance  to  an  alle- 
gation that  they  are  not  of  the  value  of  26/.  or  any  part 
thereof.  We  therefore  think  that  the  substance  of  the  issue 
is,  whether  the  demised  tenements  were  worth  any  thing,  and 
that  this  issue  ought,  on  the  facts,  to  be  found  for  the  plain- 
tiff. If  they  are  of  any  value  whatever  the  plea  is  falsified ; 
for  it  constitutes  no  defence  to  the  action  for  the  whole  rent, 
unless  they  are  of  no  value. 

Rule  discharged. 


A  laudlord, 
who  has  dis- 
trained the 
goods  of  a 
tenant  who, 
being  arrested 
afler  the  dis- 
tress, goes  to 
gnol,  and  peti- 
tions the  Insol- 
vent Debtors' 
Court  before 
the  goods  are 
sold,  is  enti- 
tled to  the 
whole  of  the 
rent  due,  and 
is  not  re- 
stricted to 
one  year*s 
rent. 


VVkay,  Assignee  of  Calton,  an  Insolvent  Debtor, 
r.  The  Earl  of  Egremont  («). 

1  HIS  cause  came  on  for  trial  at  the  York  Summer  Assizes 
for  1832,  before  Parke,  J.,  when  the  following  facts  ap- 
peared : — 

Calton  was  tenant  to  the  Earl  of  Egremont  at  a  rent 
of  1 15/.  145.  a  year.  At  Lady  day,  1831,  the  sum  of 
278/.  145.  was  due  from  Gallon  to  the  Earl,  as  arrears  of 
rent.  On  the  29th  August,  1831,  the  Earl  distrained  the 
goods  of  Calton  for  278/.  IO5.,  and  notice  of  the  distress 
having  been  made  was  given  to  Calton  the  same  day.  On 
the  following  day  (the  30th  of  August)  Gallon  was  arrested 
for  debt,  and  went  to  gaol,  and  on  the  same  day  signed  a 
petition  to  the  Insolvent  Debtors*  Court  to  have  the  bene- 
fit of  the  insolvent  act. 

On  the  3d  of  September,  notice  was  given  by  Calton  to 
the  Earl  that  he  intended  to  take  the  benefit  of  the  insol- 
vent act. 

On  the  5th  of  September  the  Earl  sold  the  goods  dis- 
trained, which  produced  200/.  175.,  being  74/.  more  than 
one  year's  rent  of  the  farm  held  by  Calton, 

For  the  recovery  of  this  sum  of  74/.   the  action   wati 


(a)  This  case  was  moved  before  Denman,  C.  J.  took  his  seat. 
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brought.  The  facts  were  admitted.  The  learned  judge 
directed  the  plaintiff  to  be  nonsuited,  being  of  opinion  that 
the  defendant  had  a  right  to  retain  the  whole  of  the  money 
levied  under  the  distress. 

Campbell  now  moved  to  set  aside  the  nonsuit  and  for  a 
new  trial,  on  the  ground  of  misdirection.  The  31st  section 
of  the  7  Geo.  4,  c.  57,  (the  insolvent  act),  enacts  ".  that  no 
distress  or  distresses  made  and  levied  after  the  arrest  or 
other  commencement  of  the  imprisonment  of  any  person 
who  shall  petition  the  said  court  for  his  or  her  discharge 
from  such  imprisonment,  according  to  this  act,  upon  the 
goods  or  effects  of  any  such  person,  shall  be  available  for 
more  than  one  year's  rent  accrued  prior  to  the  execution 
of  the  conveyance  and  assignment  by  such  person,  in  pur- 
suance of  this  act,  but  that  the  landlord  or  party  to  whom 
the  rent  shall  be  due  shall  and  may  be  a  creditor  for  the 
overplus  of  the  rent  due,  and  for  which  the  distress  shall 
not  be  available,  and  entitled  to  all  the  provisions  made  for 
creditors  undel*  this  act"  (a).  It  had  been  decided  that 
where  an  execution  issues  against  the  goods  of  the  tenant, 
the  landlord  shall  not  be  entitled  to  more  than  one  year's 
rent.  In  this  case  the  distress  was  only  made,  not  levied. 
A  distress  does  not  divest  the  property  of  the  goods  out  of 
the  tenant  and  transfer  it  to  the  landlord  (6);  the  goods 
consequently  were  the  tenant's  until  they  were  assigned  by 
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(a)  The  74th  section  of  the  6 
Geo,  4,  c.  10,  (the  bankrupt  act), 
is  similar  to  this  section  of  the  in- 
solvent act. 

(6)  As  to  the  period  at  which 
the  property  is  divested  or  bound 
by  legal  process,  see  "Rex  v.  Cottony 
Parker,  113;  Thurston  v.  MiU$, 
16  East,  S54.  And  see  M.  19  H.  C, 
fo.  19,  pi.  81;  Callis  on  Sewers, 
159  hi  F.  N.  B.  78  P.;  ShejgHeld 
and  Batcliffe*8  case,  2  Roll.  Rep. 
125;  Attorney- General  v.  Capel, 


2  Shower,  480;  Cooper  v.  Chitty, 
1  Burr.  36;  Butler  v.  Butler,  1 
East,  338;  Rex  v.  Allnutt,  16 
East,  278-,  S.  C.  2  Wms.  Snund. 
70,  e;  Rex  v.  Sloper,  MS.  and  6 
Price,  144,  and  Chit.  Prerog.  289; 
Swain  v.  Morland,  Gow,  N.  P.  C. 
390,  1  Bro.  &  Bingh.  370,  and  3 
B.  Moore,  740;  Coin.  Dig.  title 
"Debt,"  G.9>  Gilb.  Exch.  91, 
92,  93;  West's  Extents,  154; 
Mann.  Exch.  Pract.  2d  edit.  44.^ 
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188S.        virtue  of  the  insolvent  debtors'  act  to  the  plaintiflF,  who 
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therefore  was  entitled  to  recover. 


EaacMovT  Parke,  J. — The  act  of  7  Geo.  4,  c.  57,  does  not  apply 
to  this  case.  The  31st  section  of  that  act  was  intended  to 
prevent  the  landlord,  after  the  defendant  had  been  arrested 
and  conveyed  to  prison,  from  seizing  the  insolvent's  goods, 
and  thereby  gaining  an  undue  advantage  over  the  rest  of 
the  insolvent's  creditors. 

Taunton,  J. — If  the  distress  be  made  before  the  arrest, 
its  progress  need  not  be  stayed  because  the  tenant  is  after^ 
wards  taken  to  gaol.  This  is  like  an  execution  by  the 
sheriff.  If  the  sheriff  seize  the  goods  of  a  bankrupt  be- 
fore an  act  of  bankruptcy  has  been  committed,  he  may 
complete  the  execution  by  the  sale  of  the  goods  after- 
wards (a). 

Patteson,  J.— 'I  do  not  think  the  word  "  levied  "  has  a 
different  meaning  from  the  word  '*  made."  Words  of  a 
similar  description  are  to  be  found  in  the  statute  of  2 1  Jac.  1, 
c.l9«  The  9th  section  of  that  statute  enacts,  that  all  creditors 
having  security  for  their  debts  by  judgment, "  whereof  there 
is  no  execution  or  extent  served  and  executed,  upon  any  the 
lands,  8CG.  of  the  bankrupt,  before  he  shall  become  bank- 
rupt, shall  not  be  relieved  upon  any  such  judgment  for 
more  than  a  ratable  part  of  their  debts.*'  It  has  been  held 
that  "  served"  and  "  executed"  are  in  effect  the  same, 
and  that  if  an  execution  has  commenced  before  the  act 
of  bankruptcy,  but  is  not  finished  until  after  the  act  has 
been  committed,  the  execution  is  served  and  executed 
within  the  meaning  of  that  section  of  the  statute.  The 
statute  of  Anne(h)  has  no  application  to  this  case,  because, 

(a)  Giles  v.  Qrovery  9  Bingb.  (sect.  1),  <<  that  no  goods  or  chat- 
198;  Codton  v.  Sanctuary,  ante,  tela  whatsoever,  i^ing  or  being  in  or 
59.  upon  any  messuages,  lands  or  tene- 

(b)  8  Anne,  c.  14,  which  enacts      ments,  which  are  or  shall  be  leased 
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by  the  provisions  of  that  statute,  the  party  at  whose  suit 
the  execution  issues  is  bound  to  pay  the  landlord  of  the 
premises  one  year's  rent,  although  no  distress  has  been 
made  by  him. 

Rule  refused. 


191 


ISM. 


for  lift  or  livas,  t6rm  of  years,  at 
will  or  otherwise,  shall  be  liable 
to  be  taken  under  any  execution 
on  any  pretence  whatsoever,  unless 
the  party  at  whose  suit  the  execu- 
bon  is  saad  out  shall,  before  the 
remoyal  of  such  goods  from  off 
the  said  premises  by  virtue  of 
such  execution  or  extent,  pay  to 
the  landlord  of  the  said  premises 
or  his  bailiff  all  such  sum  or 
sums  of  money  as  are  or  shall  be 
due  for  rent  for  the  said  premises 
at  the  time  of  the  taking  such 
gpods  or  chattels  by  virtue  of  such 
execution,  provided  the  said  ar- 


rears of  rent  do  not  amount  to 
more  than  one  year's  rent;  aod  ii) 
case  the  said  arrears  shall  exceed 
one  year's  rent,  then  the  said 
party,  at  whose  suit  such  ejiecution 
is  sued  oqt,  paying  the  said  laad* 
lord  or  his  bailiff  one  year's  reor, 
may  proceed  to  execute  bis  judg- 
ment as  he  might  have  done  before 
the  making  of  this  act|  and  the 
sheriff  or  other  officer  is  hereby 
empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well 
the  money  so  paid  for  rent  as  the 
execution  money.'' 


Alikf.n  V.  Howell, 

Assumpsit  by  indorsee  against  acceptor  of  9  bill  of 
eichange  drawn  by  B^j^ard.  At  the  trial  pf  the  caudp, 
Ba3f0rd  gave  evidence  that  the  bill  was  accepted  for  ^ 
gambling  consideration*  and  upon  this  evidence  the  bii) 
was  held  void  in  the  hancjs  of  a  bonujide  indorsee,  and  the 
jury  gave  their  verdict  for  the  defendant.  Campbell  ob- 
tained a  rule' nisi  fpr  a  ne|v  triiil  uppn  t^  afll^itivits  of 'five 
persons,  stating  that  the  bill  upon  whiph  the  action  ym$ 
brought  was  not  given  in  respect  of  9  gambling  transaction, 
Chamberlain^  who  was  an  indorsee  and  iiidorser,  and  pre^ 
sent  at  the  trial,  deposed  that  h^  hpd  had  conversations 
with  Bayard,  in  which  the  latter  acknowledged  that  the 
bill  was  not  given  in  discharge  of  any  gambling  debt,  and 


In  an  action 
on  a  bill  of 
exchange, 
after  a  verdict 
for  the  defend- 
ant, on  the 
ground  that 
the  bill  was 
drawn  origin- 
ally for  a 
gambling  debt, 
the  Court  will 
not  grant  a 
new  trial  upon 
affidavits  ne- 

§ativing  such 
efence,  where 
there  has  been 
no  surprise 
upon  tne  plea. 
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suggested  that  Bayard  might  have  given  his  evidence  under 
a  mistake  as  to  the  identity  of  the  bill.  The  affidavit  of 
James  was  to  the  same  effect.  These  affidavits  were  con- 
tradicted by  that  of  Bayard  confirming  the  evidence  which 
he  had  given  at  the  trial. 

F,  Pollock  now  shewed  cause.  This  rule  was  obtained 
upon  affidavits  alleging  that  Bayards  statement  was  un- 
true. There  is  no  affidavit  by  plaintiff  that  he  was  taken 
by  surprise ;  and  if  it  had  been  so,  that  would  have  been 
no  ground  for  granting  a  new  trial  to  the  plaintiff,  who 
might,  at  any  moment  when  he  saw  the  evidence  taking  an 
unexpected  turn,  have  withdrawn  the  case  from  the  consi- 
deration of  the  jury.  This  application  is  made,  not  in 
respect  of  any  thing  which  is  alleged  to  have  occurred  be- 
fore or  at  the  trial,  but  merely  on  the  ground  that  since  the 
trial  something  has  come  out  in  conversation  with  Bayard 
or  his  agent,  tending  to  contradict  the  evidence  relative  to 
the  nature  of  the  consideration  given  for  the  bill.  If  this 
rule  be  made  absolute,  the  consequence  will  be  that  in 
actions  of  this  sort  ex  post  facto  evidence  may  at  any  time 
be  adduced  as  ground  for  granting  a  new  trial.  From  the 
situation  of  the  parties  in  this  case  rendering  it  probable 
that  the  consideration  was  a  gambling  debt,  it  appears  that 
the  plaintiff  made  inquiries  of  Bayard  upon  this  point  pre- 
viously to  the  trial,  and  received  for  answer  that  the  consi- 
deration was  good;  and  at  the  trial  questions  were  put  to 
the  witness  with  the  view  of  obtaining  a  denial  of  the  fact  of 
the  illegality  of  the  consideration. 

Campbell^  S.  6.^  in  support  of  the  rule.  The  plaintiff 
was  proved  to  have  been  a  hvn&Jide  indorsee.  It  is  how- 
ever admitted,  that  if  the  original  consideration  were  a 
gambling  debt,  the  bill  would  not  be  valid  in  the  hands 
of  a  bond  Jide  holder.  But  the  defence  is  one  that  ought 
to  be  made  out  by  the  most  satisfactory  evidence ;  and  if 
any  doubt  be  thrown  upon  that  evidence,  it  is  sufficient  to 
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invalidate  it.  Upon  payment  of  the  costs  of  the  former 
trial,  this  matter  ought  again  to  be  submitted  to  the  con* 
sideration  of  a  jury.  There  are  other  bills  to  a  large 
mmounty  some  of  which  may  have  been  given  for  a  gam- 
bling consideration^  but  that  objection  of  course  cannot 
be  set  up  as  a  defence  to  all  the  bills.  The  verdict  was 
given  wholly  upon  the  evidence  of  Bayard,  who  was  much 
interested  in  proving  that  the  bill  was  void. 

Denman,  C.  J. — We  cannot  alter  the  law  (a).  The 
parties  were  not  taken  by  surprise,  as  it  appears  that  they 
had  heard  sufficient  to  shake  their  credit  in  the  testimony 
which  Mr.  Bayard  had  given  them.  There  ought  to  be 
something  very  convincing  for  the  Court,  after  this  trial,  to 
set  aside  the  verdict.  With  regard  to  Bayard  not  being  a 
creditable  witness,  by  reason  of  his  connection  with  the  de- 
fendant rendering  it  his  interest  to  avoid  the  bill,  that  is  a 
circumstance  of  which  the  plaintiff  had  the  full  advantage 
in  his  address  to  the  jury.  It  would  be  very  dangerous  to 
allow  this  rule  of  law  to  be  infringed  upon. 

Parke,  J. — I  am  also  of  the  same  opinion.  The  rule 
of  law  is,  that  such  transactions  shall  render  bills  void. 
This  was  proved  at  the  trial;  and  no  ground  has  been  made 
out  for  granting  a  new  trial. 

Taunton,  J. — I  am  entirely  of  the  same  opinion.  If 
this  rule  were  to  be  departed  from,  we  should  be  inun- 
dated with  motions  for  new  trials  upon  similar  affidavits. 
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Patteson,  J.  concurred. 


Rule  discharged, 


(a)  By  58  Geo.  3,  c.  93,  billii 
drmw^  upon  a  usurious  contract 
are  made  available  io  the  hands 
of  a  holder  for  value,  without  no* 


tice.  But  no  such  relaxation  of 
the  law  has  taken  place  with  re* 
spect  to  bills  drawn  upon  a  gam^ 
bling  transaction. 
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The  King  r.  John  Hearle  Tremayne,  Esq. 

ing  alease  or    Maristow,  in  the  county  of  Devon,  16tfa  September,  1831, 
ganese  mine      ^''*  Tremayne  was  Msessed  '*  for  manganese  dues/'  in  the 

reserving  a       gum   of  7/.   105.     Against   this   rate   Mr.  Tremayne  ap- 

money  render 

per  ton  of  mi-  pealed  to  the  Court  of  Quarter  Sessions,  on  the  ground 

"*n   W***!^'**  that  he  was  not  the  occupier  of  any  manganese  dues  in 
be  rated  to       the  parish,  and  also  that  he  was  not  liable  by  law  to  be  as- 

the  ipK)or  as  an  '^^^^^  ^°  ^^^  '^^  ^^^  ^i*  ^^  respect  of  any  manganese  dues. 
occupier.  The  Sessions  confirmed  the  rate,  subject  to  the  opinion  of 

occupier  of  a    ^'^  Court  upon  the  following  case  : 

manganese        .    Henry  Hawkins  Tremayne.  clerk,  the  deceased  father  of 

mine  liable  to  .  . 

be  rated.  uie  appellant,  bemg  tenant  for  life,  with  a  power  of  granting 

leases  and  $eitlemenis  of  the  l«ids  hereinafter  mentioned, 
did,  by  indenture  bearing  date  the  2Sd  October,  18l6,  and 
made  between  H.  H,  Tremayne  of  the  one  part,  and  John 
Williams^  Esq.  of  the  other  part,  give  and  grant  unto  Wil^ 
Hams,  his  partners,  fellow  adventurers,  executors,  adminis* 
trators,  and  assigns,  full  and  free  liberty,  licence  and  autho- 
rity, to  dig,  work,  mine,  and  search  for  manganese,  in  and 
tfaroughoMt  ail  those  tenements  commonly  known  by  the 
several  names  of  AUerford,  Sea  Down,  and  Holster  Yard, 
situate  in  the  parish  of  Maristow;  and  the  manganese 
there  found  to  raise  and  bring  to  grass,  and  there  to  pick, 
dress,  cleanse,  and  make  merchantable  and  fit  for  sale,  and 
the  same  to  take  and  carry  away,  convert,  and  disfwse  of 
at  bis  and  their  will  and  pleasure,  and  within  the  limits  ef 
the  settlement  thereby  granted,  to  dig,  make,  and  work 
such  aqueducts,  shafts,  &c.,  and  to  erect  such  sheds,  en* 
gines,  and  other  buildings  as  he,  Williams,  his  partners,  &c. 
should  from  time  to  time  think  necessary  or  convenient  for 
the  more  effectual  exercise  of  the  liberties,  powers,  and 
authorities  thereby  granted^  together  with  the  use  of  all 
such  waters  and  watercourses  runaiag  through  or  withim 
the  limits  of  the  settlement  thereby  granted,  as  were  not  at 
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tbal  tima  in  grant  to  any  other  persons,  with  liberty  to  ^8St. 
divert  such  waters  and  watercourses/  and  to  cut  any  bats  j^  Kivo 
or  ehannels  for  conducting  the  sauM  throMgh  or  over  any  ^  v. 
part  of  the  lands  lying  within  the  limits  of  the  seitlement 
thsreby  granted,  for  the  purpose  of  more  effectually  and 
bsBeficially  exercising  and  enjoying  the  liberties,  &c.  there^ 
kf .  grantad>  excepting  unto  the  said  H.  H.  Tremayne,  his 
bairs  and  assigns,  all  other  ores.  Sue.  with  full  power  ^qd 
autlMMrity  to  and  for  the  said  H.  H.  Tremayne^  his  heirs  of 
•aaigoa,  his,  her,  or  their  workmen  and  agents,  into  and  |ipo« 
anj  part  of  the  same  premises  in  any  manner  to  search  for» 
break,  land,  stamp,  and  dress  the  said  last  mentioned  ojres, 
t(€f  and  from  thence  to  take  and  carry  away  the  same  at 
bit  or  their  will  or  pleasure :  To  hold  and  enjoy  the  said 
aav^ral  liberties,  licences.  Sec.  unto  Williams,  his  partners, 
Jbst  ffom  the  15th  day  of  March  then  last,  for  the  term  of 
%\  years,  yielding  and  paying  therefore,  unto  the  said  H. 
H*  Tp&mayn$9  his  heirs  or  assigns,  \h  155.  for  every  ton 
weight  of  manganese  raised  during  the  term,  within  the 
liBiits  Af  the  said  tettlement,  once  within  the  space  of  every 
year,  during  the  term,  free  from  all  charges  of  raising, 
dreasiog,  and  cleansing  the  same,  or  otherwise  incident  to 
the  proaeeution  of  the  said  adventure.  (Then  followed 
ymvisoes  for  weighing  and  accounting  for  the  manganese). 

B.  H*  Trtmaj/ne  died  on  the  10th  February,  1829>  and 
the  appellant  succeeded  him,  and  is  now  seised,  as  tenant 
for  life,  of  the  lands  described  in  the  said  indenture,  sub^ 
ject,  as  to  part  of  the  lands,  to  the  said  grant  or  settlement, 
eed  as  to  other  part  thereof  subject  also  to  the  leases  at 
radt  rest  hereinafter  mentioned. 

By  Tirtue  of  the  ^bove  grant  or  settlement,  and  within 
the  limits  thereby  granted,  Williams,  with  certain  other 
fMsaoos,  hb  partners  and  co-adventurers,  have  dug  end 
amik  9haft8,  driven  aqueducts  and  levels,  and  opened  pita 
for  the  purpose  of  searching  for  and  raising  manganese. 
The  same  partners  have  also  erected  crushing  machines 
vorbed  by  water  wheels,   fqr  pulverizing  the  ore  wJiee 
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1B32.         raised,   and     built    houses    and    slieds    for    dressing  and 
cleansing  the  same.     The  whole  of  these  works  were  un* 
V,  dertaken  and  performed  at  the  sole  risk  and  expense  of 

Tacmayme.  Williams,  his  partners,  8cc.  by  their  own  labourers,  and 
under  the  entire  direction  and  superintendence  of  their 
own  agents^  and  without  any  expense,  risk,  or  interference 
whatsoever  on  the  part  of  either  H.  H.  Tremayne  or  the 
ffppellant,  aud  the  whole  have  continually  been  and  still 
are  in  the  exclusive  possession  and  occupation  of  Williams, 
his  partners,  8cc.  Considerable  quantities  of  manganese 
have  been  raised  by  Williams,  his  partners.  Sec.  the  whole  of 
which,  after  undergoing  the  several  processes  of  pulverizing, 
dressing,  and  cleansing,  at  a  great  expense,  have  been  sold 
and  disposed  of  by  them  as  they  thought  lit.  Williams 
and  his  co-adventurers  regularly  accounted  with  H,  H.  Tre^ 
majjfNe  in  his  life-time,  and  have  since  his  death  accounted 
with  the  appellant,  for  the  1/.  155.  per  ton  reserved  -by  the 
indenture ;  and  the  assessment  now  appealed  against  is  made 
in  respect  of  the  money  payments  made  to  the  appellant  by 
Williams  and  his  co-adventurers.  The  tenements  and  farms 
of  Allerford  and  Sea  Down,  part  of  the  lands  comprised 
within  the  limits  of  the  above  settlement,  are  occupied  by 
tenants  at  rack  rent,  subject  to  a  reservation  of  mines,  ores, 
metals,  and  minerals,  with  the  usual  powers  of  digging 
and  searching,  and  those  tenants  are  respectively  assessed 
to  the  poor-rates  of  the  parish,  in  respect  of  such  occupa- 
tions, proportionably  with  the  other  occupiers ;  and  >the 
tenement  and  farm  of  Holster  Yard,  and  the  residue  of  the 
lands  within  the  same  limits,  are  in  the  occupation  of  the 
appellant,  who,  in  the  rate  appealed  against,  is  assessed  in 
respect  of  such  occupation.  The  appellant  is  also  asses- 
sed therein,  thus: — "  For  manganese  dues,  ?/•  10s." 

The  question  for  the  opinion  of  tbe  Court  is,  whether 
the  appellant  is  duly  rated  for  the  manganese  mines,  as  an 
occupier,  in  the  parish  of  Maristow. 

k.    F»  I^flfjf  *nd  Escoft  in  support  of  the  order  of  sessions. 
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The  questioix  in  this  case  is^  whether  the  receipt  of  reqt         1832. 
arising  firom  a  mine,  and  proportionate  to  the  quantity  of 
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metal  obtained,  is  an  occupation  of  land,  so  as  to  render  the  _  v. 
receiver  liable  to  poor-rates.  The  case  resolves  itself  into 
two  questions;  first,  whether  any  interest  in  the  land 
passed  out  of  IL  H.  Tremayne  to  the  adventurers  who 
worked  the  mine;  and  secondly,  whether  by  the  receipt  of 
1/.  155.  for  every  ton  of  metal  obtained,  the  appellant  is  not 
an  occupier  of  the  land,  and  as  such  liable  to  be  rated* 
As  to  the  first  question,  this  was  a  mere  grant  of  a  licenct  Licence  to  dig 
to  dig  for  ore.  It  is  not  a  demise  of  land,  as  there  are  no 
words  of  demise,  Dot  v.  Wood  {a).  H,  H.  Tremayne  was 
seised  in  fee  of  the  land  before  the  mine  was  opened.  No 
interest  passed  by  the  lease.  The  appellant  must  have  been 
therefore  seised  of  the  freehold  of  the  mine  when  the  rate 
was  made.  The  King  v.  St.  Austell (b).  The  King  v.  Bishop 
of  Rochester  (c).  With  respect  to  the  latter  question,  in  M 
the  previous  cases  the  rent  was  not  paid  in  proportion  to  the 
ore  obtained,  Rowls  v.  Gells  and  another  (d),  Rex  v.  Baptist 
Mill  Company  (e).  The  cases  of  Rex  v.  Earl  of  Pom/ret  {/) 
and  Rex  v.  Bishop  of  Rochester  are  distinguishable  from 
the  present  case.  In  Rex  v.  Earl  of  Pomfret,  the  Court 
iiaid  that  the  reservation  was  a  rent,  and  the  parties  were 
put  by  the  lease  unequivocally  in  the  character  of  land- 
lord and  tenant.  This  resembles  the  case  of  tolls ;  and  it 
should  be  recollected  that  here  there  cannot  be  a  double 
rating. 

Crowder,  contrd,  was  stopped  by  the  Court. 

Denman,  C.  J. — It  is  clear  that  the  landlord  is  not  the 
occupier  of  the  soil  of  the  mine.  In  The  King  v.  St.  Austell, 
the  landlord  was  paid  in  ore  in  lieu  of  money.     There  was 

(a)  1  B.  &  A.  518.  (d)  Cowpcr,  512. 

(b)  5  B.  &  A.  693 ;  I  D.  &  R.  (e)   1  M.  &  S.  612. 
S51.  (/)5  M.  &S.  139. 

(0  12  East,  353. 
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in  this  case  no  occupation  of  land  by  the  appellant.     The 
Court  entertains  no  doubt  upon  the  case. 

Parke,  J. — ^This  is  a  very  clear  case,  and  it  falls  within 
the  case  of  The  Kitig  v.  Pomfrel,  from  which  it  has  been 
endeavoured  to  be  distinguished.  But  even  supposing 
that  the  lessees  were  not  in  occupation  of  the  mine,  and  that 
the  appellant  himself  occupied  it,  he  would  not  be  liable  to 
be  assessed  to  the  relief  of  the  poor.  The  statute  speaks 
only  of  coal  mines ;  from  which  it  has  been  inferred  that  no 
other  mine  is  within  the  purview  of  the  statute.  As  this 
is  not  a  coal  mine,  the  occupier  is  not  liable  to  be  rated  in 
respect  of  it.  The  difference  between  this  case  and  those 
which  have  been  cited  is,  that  the  lessor  here  does  not  con- 
tinue in  possession  of  the  soil.  In  the  case  of  The  King  v. 
St*  Austell,  the  lessor  received  a  portion  of  the  mineral  as 
rent. 


'   Taunton,  J. — I  concur  in  what  has  fallen  from  my  lord 
Render  of  part  and  my  brother  Patke.    The  distinction  is  refined ,  but  th^ 
demised."^      gases  may  be  reconciled  by  distinguishing  between  a  reser- 
vation of  rent  and  a  render  of  part  of  the  thing  demised  (a). 
Now  here  there  is  a  pecuniary  rent  reserved,  and  not  a 
render  of  mineral.     Again,  if  the  appellant  is  to  be  con- 
sidered as  the  occupier  of  the  soil  of  the  mine,  and  the 
Mines.  leasees  as  merely  his  agents,  he  is  not  liable  to  be  rated*  «a 

coal  mines  are  the  only  mines  which  are  ratable. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  The 
rule  has  been  extremely  clearly  laid  down  in  The  King  v. 
Baptist-Mill  Company,  It  is  there  said, "  when  a  person 
receives,  without  risk,  part  of  the  produce  extracted  from 
the  bowels  of  the  earth,  he  is  an  occupier  of  land;  but 
where  he  merely  receives  a  rent,  or  money  payment,  there 
the  Court  has  held,  as  in  Rex  v.  Bisliop  of  Rochester,  that 


(a)  See  Campbell  v.  Leach,  Ambler,  740;  Bucklej/  v.  Kenym^  10  East, 
139;  Co.  Lit.  47tf. 
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he  is  not  an  occupier.*'    Mr.  Tremayne  cannot  be  rated  as 
aa  occupier  of  a  mine. 

Order  of  Session  quashed. 


The  King  v.  The  Inhabitants  of  Coningsby. 

By  an  order  of  two  magistrates,  Elizabeth  Flintham  was  A  senrant  be- 
removed  from  the  parish  of  Coningsby  to  the  parish  of  year,  her  ac- 
Stickney,  both  in  the  county  of  Lincoln.     Upon  appeal  to  f"^*  »crvi<j  is 
the  quarter  sessions  the  order  was  quashed,  subject  to  the  her  imprison- 
opiDion  of  this  Court  upon  the  following  case :-  SemLTnor, 

A  few  days  before  May-day,  18299  ^^e  pauper  was  hired  but  the  master 
by  Mr.  Gosling,  of  Stickney,  to  serve  him  for  a  year  from  return  when 

May-day,  at  the  wages  of  3l.  10».;  and  on  May-day  she  dischaiiged, 

and  aiterwards 
entered  her  master's  service.     About  four  months  after*  receives  her 

wards  she  was  apprehended,  upon  the  complaint  of  a  neigh«  ^^^\  '"^^  j* 

*^*^  .  .  .  .  service,  and 

bour,OD  a  charge  of  having  wilfully  and  maliciously  damaged  paysher  wages 
property  belonging  to  him ;  and  the   magistrates   before  yearf^ithout 

whom  she  was  brought  imposed  upon  her  a  fine.     This  making  any 
-  ^.'  •!«  '^j^'         deduction  for 

nne  not  bemg  paid,  the  pauper  was  committed  to  pnson  the  period  of 

for  one  month.     It  was  by  the  advice  of  her  mistress,  who  detention  in 

,     ,        .  -   ,  ,   .         ,        1  pnson:— This 

was  present  at  the  heanng  of  the  complaint,  that  the  pauper  Ss  a  dispensa- 

wcnt  to  prison  instead  of  payine  the  fine.     When  she  was  ^*<>'*.'''^*'  ^^® 
■^    ,  r  i^     o  service,  and  a 

taken  to  prison  her  mistress  told  her  that  she  was  to  return  settlement  it 
when  her  time  would  be  out ;  and  she  sent  her  provisions  ^^g^  although 
occasionally  during  her  imprisonment.     At  the  end  of  the  the  sentence 
month  the  pauper  returned  immediately  to  her  master's,  to  the  servant 
and  went  about  her  work  as  usual.     She  stayed  in  the  ser-  of  paying  a 

"^  fine  or  sutter- 

vice  till    May-day,   1830,  and  on  leaving  it  received  her  ing  the  impri- 

wholc  wages  without  any  deduction.  sonment,  and 

^     ^  ''  ^  the  master 

The  question  for  the  Court  of  King's  Bench  is,  whether  assents  to  her 
under  these  circumstances  the  pauper  gained  a  settlement  ter  course  and 

by  hiring  and  service  in  the  parish  of  Stickney.  afterwards  re- 

ceives her 
back  into  his 

HilAiard,  in  support  of  the  order  of  sessions.    The  ^^^  »J?^ 
-       •        .     ,         ,  ...  pays  her  for 

question  is,  whether  there  was  in  this  case  a  constructive  the  whole  year. 
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service  by  the  pauper  duriDg  the  period  of  her  confinement 
in  gaol.  The  cases  of  The  King  v.  fVestmeon  (a)  and  I'he 
King  V.  North  Crai/{b),  are  decisive  to  shew  thai  there  was 
here  no  service  for  a  year.  On  the  other  side,  the  cases  of 
The  King  v.  Barton-upun-Irwellic)  and  of  The  King  v. 
Hallow {d),  will  be  relied  on;  but  those  cases  are  distin- 
guishable  from  the  present,  because  in  them  actual  service 
could  have  been  performed  by  the  pauper.  No  case  can 
be  found  in  which  there  being,  under  the  circumstances,  no 
possibility  of  the  pauper's  performing  any  service,  a  dis- 
pensation by  the  master  was  held  to  make  a  constructive 
service.  In  the  case  now  before  the  Court,  the  absence  of 
the  pauper  is  not  voluntary  either  on  the  part  of  the  mistress 
or  of  the  servant.  The  conduct  of  the  mistress  does  not 
operate  to  make  the  absence  permissive,  because  the  ser- 
vant was  obliged  either  to  pay  the  fine  or  go  to  prison ;  and 
if  it  was  really  more  advantageous  to  her  to  do  the  latter, 
the  mistress  only  did  her  duty  jn  advising  her  to  pursue 
^hat  course.  The  circumstance  of  there  being  an  alterna- 
tive does  not  make  the  going  to  gaol  voluntary  on  the  part 
of  the  servant ;  for  if  she  had  brought  an  action  of  false 
imprisonment  against  the  person  who  detained  her,  it 
woufd  have  been  no  answer  to  say,  "  the  imprisonment 
was  not  compulsory,  inasmuch  as  you  went  at  your  own  op- 
tion, instead  of  paying  the  fine ;"  Rex  v.  St.  Peter  of  Man* 
croft{e),  Rex  v.  Maidstone  (J).  In  the  Militia  Act(g)  it  is 
expressly  provided,  that  persons  serving  in  the  militia  shall 
not  by  absence  in  such  service  be  deprived  of  the  settle- 
ment which  they  would  otherwise  have  gained.  The  inser- 
tion of  this  provision  shews  what  the  legislature  thought 
would  in  general  be  the  effect  of  absence  by  legal  coercion. 
The  absence  in  this  case  is  as  involuntary  as  that  of  the 
militia  man.     The  case  resembles  also  that  of  an  ordinary 


(a)  1  Cald.  129. 
(6)  Ibid.  495. 

(c)  2  M.  &  S.  829. 

(d)  4  Dowl.  &  %l.  299;   5.  C. 
^  B.  &  C.  739. 


(e)  8T.  R.  477. 

(/)  12  East,  550. 

(g)  48  Geo.  3,  c.  Ill,  s.  J 5. 
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toldier  v^ho  is  not  $ui  juris,  and  therefore  cannot  per-        i839. 

form  any  contract  of  service ;  The  King  v.  Taunton  St,     Jl^'^C^'^^ 
_  The  Kiwo 

James  (a).  v. 

CONIMOSBY. 

Fy9ies  Clinton  contri.  The  pauper  in  this  case  went  to 
prison  not  only  with  the  assent,  but  by  the  express  advice 
of  her  mistress*  and  therefore  the  absence  must  be  con- 
sidered as  permissive.  The  subsequent  conduct  of  the 
master  in  receiving  her  back  into  his  service,  and  paying 
the  whole  of  the  wages  agreed  upon  for  the  year's  service/ 
most  strongly  shews  an  intention  to  dispense  with  her  ser- 
vice during  the  period  of  her  imprisonment ;  Rex  v.  KeniU 
worth  (6).  The  case  of  Rex  v.  Barton-upon-Irwell  is  not 
distinguishable  from  that  under  discussion ;  but  those  of 
Rex  v.  North  Cray  and  Rex  v.  Westmeon,  are  clearly  so, 
the  service  having  been  in  those  cases  incomplete. 

Denman,  C.  J. — There  was  in  this  case  no  actual 
abiding  in  the  service  of  the  master  during  the  whole  of  the 
year;  but  the  mistress  not  only  gave  the  pauper  permission 
to  go*  but  received  her  back  again  at  the  expiration  of  the 
period  of  her  imprisonment.  We  must  certainly  infer  that 
the  servant  was  unable  to  pay  the  fine  imposed  upon  her ; 
but  there  was  a  clear  dispensation  with  the  service;  and 
where  the  service  is  dispensed  with  by  the  master,  it  must 
be  considered  as  a  continuing  service.  The  King  v.  North 
Cray  and  The  King  v.  Westmeon  are  clearly  distinguishable 
from  the  present  case. 

Parke,  J. — The  head  of  constructive  service  has  been  Conttructivtt 
introduced  by  necessity.  Where  the  master  pays  the  wages  *®'^'^®* 
of  the  servant  for  a  period,  during  which  he  has  been  ab- 
sent, that  is  considered  as  a  dispensation  with  the  service. 
If  a  man  were  to  be  absent  from  illness,  and  his  master 
s^terwards  received  him  back,  that  also  would  be  a  dispen* 
sation.  The  King  v.  North  Cray  and  The  King  v.  West^ 
meon,  are  clearly  distinguishable  from  the  present  case. 

(a)  4  M.  &  R.  C95;  5.  C.  9  B.  &  C.  831.  (b)  3  T.  R.  598. 


Hie  Kino 
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18&8.        As  to  the  Militia  Act,  the  effect  of  it  ia  merely  to  take  firota 
the  master  the  option  which  he  would  otherwise  have  had 
^,"^      of  dismissing  his  servant. 

COIIJJIGSBY. 

Taunton,  J. — The  cases  of  The  King  v.  North  Cray 
and  The  King  v.  H^estmeon,  are  distinguishable  from  the 
present  case»  because  in  those  cases  the  masters  did  not  re* 
ceive  the  paupers  back  again.  It  is  much  to  be  regretted 
that  the  doctrine  of  dispensation  has  been  pushed  so  far ; 
and  I  yield  in  this  case  to  authority,  and  not  to  reason. 


Patt£son»  J.  concurred. 


Order  of  Sessions  quashed* 


Stothert  v.  Goodfellow  and  DALLEY(a)* 

The  breach  of  DEBT  upon  bond,  dated  the  12th  day  of  April,  1828,  in 
of*a  bond         ^^^  penalty  of  100/.    The  bond  was  subject  to  the  following 

otherwise  well  condition: — "Whereas  the  above-named  Henry  Stothert 
assisuedjisnot  .  . ,  r»  a^      »>.  »*        t  •  .        n 

vitiated  b^  the  hath  appomted  the  said  Henry  Goodfellow,  his  agent,  to  sell 

sQperaddition    f^^  ^j^^  ^^^jj  jj^  g^  goods,  &c.  upon  cominissioiK  and  to 
of  immatenal  . 

/c  allegations.       account  to  the  said  H,  S.  for  all  such  goods,  &c.  as  he  the 

said  H.  G.  shall  sell  for  or  on  account  of  the  said  H.  S.: 
Now  the  condition  of  this  obligation  is  such,  that  if  the 
said  H.  G.  do  and  shall  at  all  times,  and  from  time  to 
time  during  the  space  of  three  years,  as  he  the  said  H.  G. 
shall  continue  and  be  employed  by  the  said  H.  <S.  as  his 
agent,  well  and  faithfully  serve  him  the  said  H.  S,  without 
consuming,  embezzling,  losing,  misspending,  misapplying, 
or  unlawfully  making  away  with  any  of  the  moneys,  goods, 
&c.  of  him  the  said  H.  5.,  which  shall  be  committed  to  the 
charge,  care,  custody  or  keeping  of  the  said  H.  G.,  by  rea- 
son or  means  of  his  so  being  agent  for  the  said  H.  S.  as 

(a)  This  case  was  moved  early  iu  the  lemi. 


HXCHAIXMAS  tElBM,  III  WILL.  IV.  COS 

iifiDreMidi  «ttd  if  the  said  H.  G.  shtll  at  my  time  during        I89f. 
tke  time  of  his  being  agent  as  aforesaid  to  the  said  H.  S., 


SroTBtat 


OooDfittow. 


neglect  to  account  with  him  the  said  H.  S.,  bis  executors^  8cc.  v. 

weekly,  or  oftener  if  thereunto  required  bj  the  said  H.  S,, 
his  executorS)  &g.  bj  reasonable  notice  in  writing,  under  his 
or  their  hands  for  that  purpose,  to  be  given  or  left  with  him 
the  said  H.  G.  at  his  house,  or  usual  place  of  abode,  then 
if  the  said  H»  G.  and  William  Dalley,  or  either  of  them, 
their  or  either  of  their  heirs,  &c.  any  or  either  of  them,  do 
and  shall,  within  one  month  next  after  due  proof  thereof  by 
confession  of  the  said  //.  G.  or  otherwise  howsoever,  and 
notice  thereof  given  or  left  at  or  in  the  dwelling-house  of 
the  said  W.  D.,  his  heirs,  &c.  in  writing  or  otherwise,  make 
good  and  sufficient  recompence,  satisfaction,  and  payment 
to  the  extent  of  the  full  sum  of  100/.  unto  the  said  H.  S» 
his  executors^  &g.  (provided  his  or  their  loss  shall  amount 
to  that  sum,)  for  the  moneys,  goods,  8cc.  of  the  said  H.  S. 
so  lost,  wasted,  misspent  or  misapplied  as  aforesaid,  by 
itteans  of  the  said  H.  G.  neglecting  or  refusing  to  account 
as  aforesaid>  then  this  obligation  to  be  void,  8lc.  The 
declaration  assigned  the  following  breach  :*-^"  That  H.  G. 
was  and  continued  to  be  employed  by  the  plaintiff  as  such 
agent  as  aforesaid,  for  a  long  time,  to  wit,  for  the  space  of 
three  years  next  after  the  date  of  the  said  writing  obligatory, 
to  wit,  at  &c.  And  that  after  the  making  of  the  said 
wriliog  obligatory,  and  within  three  years  from  the  date 
thereofi  and  during  the  time  H.  G.  was  so  employed  by 
the  plaintiff  as  such  agent  as  aforesaid,  to  wit,  on  the  13th 
day  of  April,  1828,  and  on  divers  other  days  and  times 
between  that  day  and  the  17th  day  of  February,  1831,  at 
Slc.  H0  G.  embexzled  &c.  divers  sums  of  money  of  the 
plaintiff,  in  the  whole  amounting  to  a  large  sum,  to  wit, 
500L,  which  several  sums  of  money  respectively  were  re- 
ceived by  and  committed  to  the  charge,  care,  custody  and 
keeping  of  H*  G.  as  such  agent  as  aforesaid,  and  by  reason 
and  means  of  his  so  being  such  agent  to  the  said  plaintiff 
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1832.         as  aforesaid,  that  is  to  say,  after  the  making  of  the  said 

^^^''^^^      writing  obligatory,  to  wit,  on  the  several  days  last  aforesaid, 

V.  at  Sec.     And  that  afterwards,  and  more  than  one  month 

ooDFELLow.  ||jgfp,.g  jj^g  expiration  of  three  years  next  after  the  date  of 

the  writing  obligatory,  to  wit,  on  &c.  at  8u:.  there  was  due 
proof  by  confession  of  if.  G.  and  otherwise  had,  that 
//.  G.  had  so  embezzled  &c.  the  said  several  sums  of 
money.  And  that  notice  of  the  premises  was  afterwards, 
and  more  than  a  month  before  the  expiration  of  three  years 
from  the  date  of  the  writing  obligatory^  to  wit,  on  &c,  at 
&c.  given  to  the  defendant  Vf.  D,  Yet  the  defendants  did 
not«  nor  did  either  of  them,  within  one  month  after  such 
proof  as  aforesaid,  and  notice  thereof  given  as  aforesaid,  or 
at  or  after  the  expiration  of  that  month,  make  any  recom* 
pence,  satisfaction,  or  payment,  to  the  extent  of  the  sum  of 
100/.  unto  the  said  plaintiff,  (although  his  the  said  plain- 
tiff's loss,  by  reason  of  the  premises,  amounted  to  that 
sum  and  more,)  for  the  moneys  of  the  plaintiff  so  embez- 
zled &c.  by  //.  G.  as  aforesaid,  but  did,  and  each  of  them 
did,  wholly  neglect  and  refuse  so  to  do,  contrary  to  the 
tenor  See."  To  this  declaration  the  defendants  pleaded  non 
estfocium,  and  several  special  pleas ;  upon  which  issue  was 
joined.  At  the  trial  at  the  last  Wilts  assizes,  before  Patie- 
son,  J.,  a  verdict  was  found  for  the  plaintiff. 

Barstow  now  moved  in  arrest  of  judgment.  The  breack 
is  not  well  assigned ;  iirst,  it  is  not  averred  that  GoodfeUow 
neglected  to  account;  and  secondly,  it  is  not  stated  that, 
notice  in  writing,  under  the  hand  of  the  plaintiff,  was  given 
to  GoodfelloWt  requiring  him  to  account.  Both  these  cir- 
cumstances are  material,  and  without  them  the  condition  is 
not  broken  {a), 

(a)  Here,  b^  the  express  terms  Dallei/f  the  surety.  As  to  the  go- 
of the  condition  (tuprd,  203),  the  neral  question  with  respect  to  the 
confession  of  GoodfelloWy  the  prin-  admissibility  of  entries  made  by 
cipal,  was  to  be  evidence  against  the  principal,  to  charge  the  surety,. 


Stothert 
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By  the  Court. — The  condition  of  this  bond  is  obscure,        1832. 
and  it  is  difficult  to  ascertain  what  the  true  meaning  of  it 
b.     We  think  that  the  breach  in  this  case  is  substantially  v. 

well  assigned.  The  condition  consists  of  two  branches,  Ooodfbllow. 
the  first,  that  Goodfellow  shall  serve  the  plaintiff  without 
embezzling  the  moneys  committed  to  his  charge ;  the  se* 
cond  branch,  that  if  Goodfellow  shall  neglect  to  account 
with  the  plaintiff  weekly,  or  oftener  if  required,  by  notice 
in  writing,  under  the  hand  of  the  plaintiff,  to  be  left  at  the 
residence  of  Goodfellow^  then  Goodfellow  and  his  surety 
shall,  within  one  month  after  proof  and  notice  thereof 
given  to  the  latter  at  his  residence,  make  payment  to  the 
amount  of  100/.  (if  the  loss  amount  to  that  sum).  Under 
the  first  branch  of  this  condition,  it  is  not  necessary  that  any 
notice  should  be  given  by  the  plaintiff  to  Goodfellow. 
Notice  is  only  required  by  the  second  branch  of  the  con- 
dition. There  is  a  positive  averment  that  Goodfellow  did 
embezzle  moneys*  The  breach  is  therefore  well  assigned 
on  the  first  branch  of  the  condition;  and  the  circumstance 
of  the  allegation  of  embezzlement  having  other  matter  mixed 
up  with  it,  will  not  vitiate  the  assignment. 

Rule  refused,  {a) 

see  Cutkr  v.  Newlin,  cor.  Holro^d,  S,  C.  6  B.  Moore,  355 ;  Whitmash 

J.,  Mano.  N.  P.  Digest,  2d  edit.  v.  Genge,  3  Mann.  &  Ryl.  42. 
137;  Evatu  v.  Beattk^  5  Esp.  N.  (a)  And  see  Calvert  v.  Gordon^ 

P.  C.  86;   Baccn  v.  Chesney,  1  1  Mann.  &  Rj^l.  497,  and  7  Barn. 

Stark.  N. P. C.I 93;  Gatfv.Wat-  &  Crcssw.  to9;    S.  C,  upon   a 

lingtan,  3  Brod.  &  Bingh.   139;  second  argument,  3  Mann.&  RjL 

184. 
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Clarke  v.  Imperial  Gas  Light  and  CoKf&  Company. 

directors  of  an  v^OVENANT  upon  an  indenture,  dated  7th  September, 

/  incoiwrated      jg^y     thereby   the    defendants,    under    their    corporate 
roanufactunng  '  -^  ... 

company,         seal,  granted  to  the  plaintiff  an  annuity  of  400/.,  payable 

lm"custody  quai^terly.      Breach  assigned  in   the  nonpayBfient  of  four 

of  the  corpo-  quarterly  instalments. 

authorized  to  ^^^  defendants  craved  oyer  of  the  indenture ;  whereby, 

affix  It  to  an  ^^^  recitiag  that  the  Company  had  been  incorporated  and 

granting  an  eetablished  for  lighting  certain  parts  of  the  metropolis  and 

wa*"o7reurin  P**"*'  adjacent  with  gas,  by  virtue  of  two  several  acts  of 

pension,  to  an  parliament,  one  passed  in  the  1st  &  2d  Geo,  4,  and  the 

company  in  other  passed  in  the  4th  Geo.  4 ;  and  that  the  plaintiff,  at 

consideration  ihe  first  general  meeting  of  the  Company  after  the  passing 

vices,  and  ^f  the  first  mentioned  act,  had  been  nominated  and  ap- 

sabject  to  a  pointed  clerk  of  the  Company,  under  and  pursuant  to  the 
proviso  re-         "^  ,  .  *^     "^  .      ■^ 

stricting  the      powers  and  authorities  of  the  first  mentioned  act,  and  had 

manu^cturine  "*"*  "^^^^  ^^  clerk  of  the  Company,  and  had  received  an 
or  assisting  in  annual  salary  of  700/.  for  his  services  in  his  said  office  of 
tare  of  the  clerk;  and  that  the  plaintiff  had  at  all  times  since  bis  said 
article; — and  appointment  diligently  exerted  himself  in  the  affairs  of  the 
charter  of  in-    Company,  and   faithfully  executed  and  discharged  the  du- 

corporation       ^^  ^f  y^'^^  g^^^j  office;   and  that  by  such  the  exertioes 

requires  the  .     .«.  . 

assent  of  the     and  conduct  of  the   plaintiff  the  prosperity  and   success 

bo3v^'con-  ^'  ^^^  Company  had  been  much  promoted,  but  that  the 
veoed  in  a  plaintiff  had  been  lately  incapacitated  by  ill  health  from 
manner ^o       ^^  aceustomed  personal   atteution  to  the  duties  of  the 

the  affixing  of  said  ofiSce :  and  reciting  that  a  certain  committee  of  pro- 
the  corporate  .   .  •        •    ,  ,  .  /.  i      ^ 

seal  by  the        prietors,  duly  appointed  by  a  general  meeting  of  the  Com- 

directors,  It  pany,  by  their  report  in  writing  made  to  a  special  general 
corporate  meeting  of  the  Company,  held  at  the  London  Tavern,  &c. 
ing  the°aut?o-  ^"  ^^®   ^^   ^^^   ^^  August  then    last,    had    represented 

rity  of  the  di- 
rectors, repudiating  their  act  in  affixing  the  seal,  and  disclaiming  the  contract,  to  shew 
that  no  SQch  assent  was  formally  given. 
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liiftt  from  the  state  of  health  of  the  clerk  of  the  Company        leStf. 

ke  had  been  reduced  to  the  necessity  of  applying  for  leave      ^*^s^^ 

of  absence  repeatedly;  and  that  it  appeared  expedient  that  ,, 

be  should  be  invited  to  retire  from  the  office,  and  that  a     Impbsial 

Oas  Liobt 
pension  of  400/,  per  annum  for  life  should  be  allowed  to     CfuiPAiiY. 

him,  with  the  usual  condition  of  abstaining  from  all  acts  to 
the  prejudice  of  the  Company;  and  that  the  same  had  been 
proposed  to  him»  and  be  had  expressed  his  willingness  so 
to  retire  if  the  proposition  received  the  approbation  of 
Um  proprietors;  and  that  the  committee  did  therefore 
paconmend  such  arrangement  to  the  approval  of  the  pro- 
prietors at  such  meeting ;  and  reciting  that  the  said  meet- 
ing of  the  Coropaoy»  on  the  3rd  day  of  August  then  last| 
bad  unanimously  resolved  that  the  report  of  the  committee 
abould  be  received  and  approved,  and  that  it  should  be 
referred  to  the  directors  of  the  Company  to  carry  the 
racommendations  and  suggestions  therein  contained  into 
^fecl;  and  that  the  said  report  and  the  proceedings  of  the 
SMiid  general  meeting  having  been  communicated  to  the 
plaintiff,  be  had,  on  the  day  of  making  that  deed,  in  consi* 
deratioo  of  a  grant  of  a  pension  or  annuity  of  400/.  to  him 
for  life,  pursuant  to  the  resolutions  of  the  said  general 
rting,  resigned  the  office  of  clerk  to  the  Company :  It 
by  the  said  indenture  witnessed,  that  for  and  in  coo* 
sideration  of  the  past  services  and  exertions  of  the  plaintiff 
for  and  on  behalf  of  the  Company,  and  of  his  resignation 
of  the  said  ofice  of  clerk  to  the  Company,  in  compliance 
wiUi  the  said  report  and  the  said  proceedings  at  die  said 
gimeral  meeting  as  aforesaid,  and  also  in  consideration  of 
the  sum  of  5s.,  the  Company,  in  pursuance  of  8cc.  and  in 
eseicite  of  asy  powers  or  authorities  to  them  given  or  in 
llMtt  wiealed  by  the  aforesaid  acts  of  parliament  or  either 
of  ibea:!*  aad  of  every  other  power  and  auclK)rity  in  anywioa 
enabling  them  in  that  behalf,  granted  to  the  plaintiff  one 
pmsiea  or  stfusuity  or  elear  anaual  sum  of  400/.  out  of  and 
fiwm  ke.  chai^ged  and  chargeable  Ace:  To  have,  hold,  re- 
eetv#,  peneeifiOy  and  take  the  said  annuity  unto  the  plaintiff. 
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his  executors  8cc.  from  the  day  of  the  date  8lc  for  the  term 
of  his  natural  life  and  up  to  the  day  of  his  decease ;  the 
said  annuity  to  be  payable  at  8cc.  on  certain  days  therein 
named,  clear  of  and  from  any  deduction  or  abatement 
whatsoever.  (Covenant  for  payment  of  the  annuity.) 
Proviso,  that  the  said  pension  or  annuity  should  be  for* 
feitedy  and  the  grant  thereof,  and  the  covenant  for  securing 
the  same,  should  become  void  in  case  the  plaintiff  should 
either  in  his  own  name  or  on  his  own  account,  or  in  the 
name  or  names  or  on  account  of  any  other  person  or  per* 
sons,  manufacture  or  supply,  or  should  become  or  be  an 
officer  of  or  otherwise  in  any  manner  connected  with  or 
engaged  by,  or  should  promote  or  interfere  in  the  affairs, 
business  or  conduct  of  any  other  company  then  or  there* 
after  established,  whether  incorporated  or  not,  and  whe-^ 
ther  established  by  act  of  parliament  or  charter  or  not,  or 
of  any  individual  or  individuals  who  should  manufacture  or 
supply,  or  undertake  to  manufacture  or  supply,  any  gas  for 
lights  in  such  parts  of  the  city  of  Westminster  or  elsewhere 
within  the  district  of  the  metropolis  and  its  environs,  as  the 
Company  were  then  entitled  to  supply  and  light  with  gas, 
unless  by  and  with  the  consent  and  approbation  of  tlie 
proprietors  of  the  said  Company,  to  be  testified  by  a  reso* 
lution  of  a  general  meeting  of  such  proprietors  specially 
called  for  such  purpose. 

Upon  which  the  defendants  pleaded  non  est  factum. 

At  the  trial  of  the  cause  before  Lord  Tenierden,  C.  J.,  at 
the  sittings  after  Michaelmas  term,  1831,  a  verdict  was 
found  for  the  plaintiff,  damages  400/.,  subject  to  the  opi* 
nion  of  this  Court  upon  the  following  case : 

(The  case,  after  setting  out  the  pleadings  as  above,  pro- 
ceeded thus :)  The  plaintiff  produced  the  indenture,  and 
proved  the  seal  affixed  thereto  to  be  the  defendant's  corpo* 
rate  seal. 

On  the  part  of  the  defendants  it  was  contended  that  the 
deed  was  invalid ;  and  in  support  of  the  defence  the  follow* 
ing  evidence  was  tendered : — A  general  meeting  of  proprie* 
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tors  of  the  said  Company  was  held  at  the  London  Tavern, 
Bisbopsgate  Street,  oo  Thursday,  the  8th  day  of  March, 
lB^7f  which  was  duly  convened  according  to  the  acts  of 
parliament  hereinafter  mentioned,  and  which  was  attended 
by  many,  but  not  by  all  the  proprietors.  The  proceedings 
are  entered  in  the  books  of  the  Company  as  follows,  and 
the  entries  are  correct  statements  of  the  business  transacted 
at  such  meeting : 

**  Resolved,  that  a  committee  be  appointed  to  investigate 
and  examine  the  accounts  of  the  Company  from  its  forma- 
tion to  the  present  period  (any  three  of  whom  shall  form  a 
quorum),  and  that  such  committee  shall  have  the  power  to 
call  for  the  production  of  or  to  inspect  all  books,  docu- 
ments, vouchers  and  papers,  in  the  custody  or  power  of 
the  directors  and  of  every  officer  of  the  Company,  and  to 
report." 

"  Resolved,  that  the  directors,  the  treasurer,  the  clerk  of 
tbe  Company,  and  every  other  officer  of  the  Company, 
shall  be  requested  and  authorized  to  give  such  information 
to  the  said  committee,  or  the  quorum  thereof,  as  may  be 
required  .'* 

''  Resolved,  that  such  committee  shall  be  requested  to 
prepare  and  make  up  a  debtor  and  creditor  account,  and 
to  prepare  a  balance  sheet,  containing  a  full  statement  of 
the  accounts  and  affairs  of  the  Company,  and  that  the 
same,  when  signed  by  the  governor,  shall  be  open  to  the 
inspection  of  the  proprietors.'' 

"  Resolved,  that  the  committee  shall  be  requested  and 
empowered  to  examine  into  and  consider  the  several  duties 
of  tbe  several  officers  of  the  Company  in  all  or  any  of  their 
several  departments,  together  with  the  salaries  attached  to 
their  offices,  and  to  report  thereon  at  the  next  general 
meeting  of  the  proprietors." 

Much  other  business  is  entered  in- the  books  as  havifig 
been  transected  at  the  meeting  on  tbe  8th  of  March,  but 
.which  is  not  material  to  the  present  case. 

On  the  83d  day  of  July,  1827^  the  plaintiff,  who  was  at 
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that  time  clerk  to  the  Company,  as  such  clerk  sent  to  the 
then  proprietors  of  the  Company  a  circular  letter,  of  which 
the  following  is  a  copy : — ^  Imperial  Gas  Light  and  Coke 
Company.  Sir, — 1  am  ordered  by  the  court  of  directors 
to  inform  you  that  a  special  general  meeting  of  the  proprie- 
tors will  be  held  at  the  Old  London  Tavern,  &c.  on  Fri- 
day, the  3d  day  of  August  next  ensuing,  at  twelve  o'clock 
at  noon,  to  receive  the  report  of  the  committee  appointed 
to  examine  into  the  accounts  and  concerns  of  the  Company 
at  tfie  general  meeting  held  on  the  8th  day  of  March  last, 
and  to  adopt  such  measures  thereon  as  tfie  said  meeting 
shall  deem  expedient.  The  chair  to  be  taken  at  one 
o'clock.  Office,  No.  10,  Coleman  Street,  July  23d,  1827. 
(Signed)  Henry  Clarke,  clerk  to  the  Company."  Adver- 
tisements, similar  to  the  above  letter,  were  inserted  in  the 
newspapers  as  required  by  act  of  parliament.  On  the  3d 
day  of  August,  1827»  in  pursuance  of  the  circular  before 
mentioned  and  the  advertisements,  a  special  general  meet- 
ing of  proprietors,  which  was  attended  by  some  but  not  ril 
the  proprietors,  was  held  at  the  London  Tavern,  Bishops- 
gate  Street.  The  proceedings  at  such  meeting  are  entered 
in  the  books  of  the  Company  as  follow,  and  the  entries 
are  correct  statements  of  the  business  transacted  at  such 
last-mentioned  meeting : 

The  advertisements  for  convening  the  meeting  were  read 
from  the  Morning  Chronicle  and  the  New  Times,  both 
dated  the  24th  July,  1827,  and  the  circular  letter  to  tlie 
proprietors  was  also  read.  The  committee  of  proprietors 
appointed  at  the  general  meeting  of  the  8th  day  of  March 
last,  to  examine  into  the  accounts  and  concenia  of  the 
Company,  presented  their  report,  which  was  read. 

It  was  then  resolved,  that  the  report  i|ow  read  be  re- 
ceived and  entered  upon  the  minutes  of  the  ^neral  meet- 
ings of  this  Company,  and  that  the  directors  be  instmcted 
to  take  the  necessary  steps  for  carrying  into  effect  the 
several  recommendatioiis  therein  mentioned.  IVie  report, 
which  is  very  long,  and  relates  to  various  matters,  tonlains 
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the  following  paragraph  only  relating  to  the  clerk : — **  From 
the  state  of  health  of  the  clerk  of  the  Company,  he  has 
been  reduced  to  the  necessity  of  applying  for  leave  of 
absence  repeatedly,  and  it  appears  expedient  that  he  shall 
be  invited  to  retire  from  the  office,  and  that  a  pension  of 
400/*  per  annum  for  life  shall  be  allowed  to  him,  with  the 
usual  condition  for  abstaining  from  all  acts  to  the  prejudice 
of  the  Company.  The  same  has  been  proposed  to  him, 
and  he  has  expressed  bis  willingness  so  to  retire,  if  this 
proposition  receive  the  approbation  of  the  proprietors. 
Your  committee  therefore  recommend  this  arrangement 
for  your  approval.  They  consider  it  will  be  a  very  small 
burthen  upon  the  Company,  as  whenever  a  new  clerk 
•ball  be  appointed,  the  duties  not  being  so  great  now  as 
daring  the  foundation  of  the  Company,  his  salary  may  be 
fixed  at  a  lower  rate  than  heretofore." 

On  the  7  th  of  September,  1827»  a  circular  letter,  of 
which  the  following  is  a  copy,  was  sent  to  the  proprietors: 
'^  Imperial  Gas  Light  and  Coke  Company,  Sept.  7,  1827. 

"  Sir, — I  am  ordered  to  inform  you  that  a  special  general 
meeting  of  the  proprietors  will  be  held  at  the  London 
Tavern,  Bishopsgate  Street,  on  Wednesday  the  IQth  day 
of  September  next  ensuing,  at  one  o'clock  precisely,  for 
the  purpose  of  electing  a  fit  and  proper  person  to  be  clerk 
of  the  Company,  in  the  place  of  Mr.  Henry  Clarke^  who 
has  resigned. 

Signed,         Bartholomew  Mayhew,  clerk,  pro  temp.'' 

Advertisements  similar  to  the  above  letter  were  inserted 
in  the  newspapers,  as  required  by  the  act  of  parliament. 

On  the  19th  of  September,  1627>  in  pursuance  of  the 
last-mentioned  circular  and  the  advertisements,  a  special 
general  meeting  of  the  proprietors,  which  was  attended  by 
aonde,  but  not  all  the  proprietors,  was  held  at  the  London 
Tavern.  The  proceedings  of  such  meeting  are  entered  in 
the  books  of  the  said  Company  as  follows,  and  the  entries 
are  correct  statements  of  the  business  transacted  at  such 
last  meeting:—''  The  notice  for  convening  the  meeting  was 
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read ;  the  governors  presented  and  read  the  report  of  the 
court  of  directors  in  the  words  following;  that  is  to  saj, 
'  To  the  Proprietors  of  the  Imperial  Gas  Light  and  Coke 
Company.  Your  directors,  in  conformity  with  the  resolu- 
tion passed  at  a  general  meeting  of  the  proprietors  held  on 
the  3d  of  August  last,  proceeded  to  carry  into  effect  the 
order  for  granting  an  annuity  of  400/.  to  Mr.  Henry  Clarke, 
who  has  acceded  to  the  terms  proposed,  and  in  consequence 
resigned  the  situation  of  clerk  to  this  Company.' "  Then 
follow  entries  of  other  business  transacted  at  the  same 
meeting,  but  which  entries  do  not  affect  this  cause.  The 
indenture  on  which  this  action  was  brought  was  before  the 
commencement  of  the  action  assigned  to  David  Dickson, 
and  he  being  a  member  of  the  Company  attended  the 
several  meetings  before  mentioned  as  such  proprietor.  No 
proof  was  offered  of  the  time  or  manner  of  affixing  the 
corporate  seal,  or  of  any  authority  or  direction  given  to 
any  person  to  affix  the  same,  except  such  as  has  been 
before  mentioned,  or  as  may  be  inferred  from  the  proceed- 
ings that  are  set  forth. 

The  Company  was  incorporated  by  the  1  8c  2  Geo*  4, 
c.  117,  and  has  been  regulated  by  4  Geo.  4,  c.  95,  and  10 
Geo.  4,  c.  12,  and  the  several  acts  are  to  be  taken  as  part 
of  this  case.  Not  any  of  the  entries  before  mentioned  and 
set  forth  is  under  the  corporate  seal  of  the  Company. 

The  questions  for  the  opinion  of  the  Court  are. 

First,  Whether  the  evidence  so  tendered  by  the  defend- 
ants could  be  received  i 

Secondly,  If  it  could  be  so  received,  whether  it  consti- 
tuted a  defence  to  the  action,  by  shewing  the  deed  to  be 
void? 

If  the  Court  shall  decide  these  .questions  in  the  affirma- 
tive, a  nonsuit  is  to  be  entered ;  otherwise  the  verdict  is  to 
stand. 


Piatt,  for  the  plaintiff.     The  books  could  not  be  evi- 
dence for  the  Company.     Whether  this  deed  be  properly 
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executed  According  to  their  internal  regulatioDs,  or  not  so, 
is  a  matter  amongst  themselves,  of  which  third  parties  are 
not  bound  to  take  notice.  The  Company  have  a  corporate 
seal ;  and  this  seal  being  set  to  any  deed  is  such  evidence 
of  tfieir  being  parties,  that  it  cannot  be  invalidated  by  any 
thing  which  may  appear  from  their  own  books.  If  a  grant 
had  been  made  purporting  to  be  a  grant  from  the  corpora- 
tion of  London,  and  the  seal  of  the  corporation  had  been 
affixed  to  the  instrument  by  the  ordinary  officer,  would 
that  body  be  allowed  to  produce  their  own  private  books 
to  shew  that  the  officer  was  not  authorized  to  affix  the  seal? 
A  corporation  is  in  no  better  situation  in  this  respect  than 
a  private  individual.  The  execution  of  this  deed  was  within 
the  scope  and  authority  of  the  directors,  and  in  furtherance 
of  the  objects  of  the  Company.  It  is  an  annuity  granted, 
partly  as  a  reward  for  the  past  services  of  a  meritorious 
servant,  and  partly  in  consideration  of  a  covenant  on  the 
part  of  the  plaintiff  not  to  give  his  services,  as  he  might 
otherwise  do,  to  any  other  Gas  Company,  or  any  other 
individual  gas  manufacturer,  so  as  to  injure  the  affairs  of 
the  defendants. 
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R.  V.  Richards,  contrd.    There  is  this  difference  between  Distinction 

the  execution  of  deeds  by  individuals  and  the  execution  of  l>«i.we«n  exe- 

c  a  ti  on  of  deeds 
deeds  by  corporations,  that  in  the  one  case  it  is  requisite  to  by  individuals 

prove  the  execution  and  delivery,  whereas  in  the  other  the  ®".  ^  corpo- 
seal  is  sufficient  prim&  facie  evidence  of  an  execution  by 
the  corporation.  But  this  prim&  facie  evidence  may  be 
rebutted  by  evidence  on  the  part  of  the  corporation,  that 
the  seal  was  not  affixed  to  the  instrument  by  their  authority. 
Under  the  plea  of  non  est  factum,  whatever  shews  that  the 
individual  had  no  contracting  mind  may  be  given  in  evi- 
dence; so  also  that  at  the  time  of  execution  lie  was  inca- 
pable of  making  a  valid  deed ;  Thompson  v.  Rock  (a).  In 
Stojftis  V.  Pearson  (Jb)  it  was  held,  that  under  the  plea  of 
non  est  factum  the  defendant  may  give  in  evidence  that  the 

(a)  1  M.  &  S.  dS8.  (5)  4  Esp.  255. 
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deed  was  delivered  as  an  escrow.  Nor  is  there  any  distinc- 
tion in  this  respect  between  an  individual  and  a  corpora- 
tion ;  as  appears  from  an  anonymous  case  in  12  Modem  {a), 
where  it  was  held«  that  where  a  person,  pretending  to  be 
mayor,  puts  the  corporate  seal  to  a  deed,  it  is  not  by  that 
the  deed  of  the  corporation.  And  Derby  Canal  v.  fVilmot, 
bart.  (b),  shews  that  the  production  of  a  deed  to  which  the 
corporate  seal  has  been  affixed  by  order  of  the  Company, 
does  not  exclude  evidence  as  to  the  circumstances  which 
accompanied  the  execution.  No  authority  is  given  by  any 
of  the  acts  of  parliament  to  delegate  business  of  this  de- 
scription to  a  committee.  This  is  no  more  the  deed  of  the 
corporation,  than  a  deed  executed  by  an  attorney  acting 
under  an  invalid  power  of  attorney  is  the  deed  of  the  prin- 
cipal. The  71  St  section  of  the  act  of  1  &  2  Geo.  4,  which 
enacts  that  the  directors  for  the  time  being  shall  have  the 
custody  of  the  common  seal  of  the  Company,  and  shall 
have  full  power  and  authority  to  use  the  same  for  the 
affairs  and  concerns  of  the  Company,  and  shall  have  full 
power  and  authority  to  direct,  manage,  and  transact  the 
affairs  and  business  of  the  Company,  does  not  authorize 
them  to  affix  the  seal  to  such  a  deed  as  that  to  which  it  was 
affixed  by  the  directors  in  this  instance. 

The  deed  is  made  for  a  purpose  not  warranted  by  the 
act,  the  object  of  the  legislature  in  passing  the  act  having 
been  to  form  a  Company  for  the  purpose  of  supplying  the 
metropolis  with  gas  and  coke,  and  not  a  Company  for  the 
granting  of  annuities,  as  this  Company  might  become  if 
the  plaintiff  were  allowed  to  recover;  Broughtofiv.  Manr 
Chester  and  Salford  Waterworks  (c).  Hill  v.  Manchester 
and  Salford  Waterworks  (d). 

But,  supposing  the  Company  at  large  to  have  the  power 
to  grant  such  annuity,  yet  they  have  not  conformed  to  the 
provisions  of  the  act  in  several  respects.  The  meeting, 
which  was  a  special  general  meeting,  was  not  summoned 


(a)  Case  728,  p.  423, 
(6)  9  East,  S60. 


(c)  3  Barn,  k  Alders.  1. 
{d)  2  Bam.  k  Adol.  544. 
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according  to  the  provisions  of  the  70th  and  6 1st  sections. 
The  70th  section  gives  power  to  the  directors,  at  any  time 
i^id  for  any  purpose,  to  call  a  special  general  meeting,  of 
which  notice  is  to  be  given,  by  advertisement  in  two  daily 
newspapers,  ten  days  at  least  previously  to  the  meeting, 
i|nd  also  by  letter  from  the  clerk  of  the  Company,  sent  to 
each  proprietor  entitled  to  vote  at  such  meeting ;  and  by 
the  6lst  section  it  is  enacted,  that  no  business  shall  be 
transacted  at  any  special  general  meeting  besides  the  busi- 
ness for  which  it  shall  have  been  called.  From  the  books, 
which  are  made  evidence  by  the  60th  clause  of  the  act,  it 
appears  that  the  notice  given  for  the  purpose  of  calling  the 
meetings  at  which  the  resolutions  affecting  the  question  as 
to  this  annuity  were  passed,  did  not  mention  this  particular 
business,  and  therefore  the  proprietors  had  no  power  to 
transact  tfie  business  of  the  annuity  at  either  of  the  meet^ 
ings. 

The  76th  section,  which  gives  power  to  the  Company  at 
their  general  or  special  general  meetings  to  make  rules, 
orders  and  bye*laws  for  the  good  government  of  the  Com- 
psuiy,  and  for  regulating  the  proceedings  of  the  directors^ 
and  for  regulating  all  officers,  workmen  and  servants  em- 
ployed in  the  affairs  of  the  Company,  and  which  therefore, 
if  the  granting  of  this  annuity  be  not  inconsistent  with  the 
general  purposes  for  which  the  Company  was  established, 
might  enable  the  proprietors  to  have  authorized  the  di- 
rectors to  execute  this  deed,  requires  that  such  rules, 
orders  and  bye*  laws  shall  be  under  the  common  seal  of  the 
Company,  and  countersigned  by  the  clerk.  The  resolutions 
in,  this  case  were  simply  entered  in  the  Company's  books 
and  signed  by  the  clerk,  and  were  not  under  seal.  Dii»- 
sloii  v«  Imptrial  Gas  Light  and  Coke  Company  (a). 
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Piatt,  in  reply.  There  is  no  analogy  between  the  pre- 
sent case  and  those  which  have  been  cited  respecting  the 
execution  of  a  deed  by  an  individual.  It  is  admitted  that 
under  the  plea  of  non  est  factum,  it  may  be  shewn  that 

(a)  3  Barn.  &  Adol.  125. 
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the  party  who  has  affixed  his  seal  had  no  contracting  mind, 
or  was  covert,  or  an  infant,  or  in  any  way  incapable  of 
making  a  valid  deed,  or  that  the  deed  was  deliveried  as  an 
escrow  ;  because  in  all  those  cases  the  evidence  shews  that 
it  never  was  a  deed.     The  entries  which  are  offered  in  evi- 
dence in  this  case  do  not  go  to  shew  that  the  deed  is  void ; 
for  this  was  an  affair  and  concern  of  the  Company,  and 
therefore  the  directors  had  power  under  the  act  to  affix  the 
seal  to  any  deed  relating  to  it:    Sect.  61.     In  this  case 
the  seal  was  affixed  by  some  of  the  actual  directors,  no 
fraud  being  practised  upon  them ;  and  there  is  therefore  no 
similarity   between   this  case   and   that  of  the  pretended 
mayor.     It  is  said  that  the  act  has  declared  that  the  books 
of  the  Company  shall  be  evidence.    That  is  true  as  between 
the  different  members  of  the  Company,  but  not  as  against 
strangers.     It  is  absurd  to  say  that  in  order  to  enable  the 
directors  to  affix  the  corporate  seal  there  must  be  a  resolu- 
tion to  that  effect  under  seal;  for  it  might  be  also  said  that 
there  should  be  a  resolution  under  seal  to  enable  them  to 
make  this  resolution.     In  the  case  of  Dunston  v.  Imperial 
Gas  Light  Company  (a),  the  resolution  which  formed  the 
supposed  contract  upon  which  the  action  was  brought  was 
not  under  the  seal  of  the  Company.     In  Broughton  v.  Man- 
Chester  and  Salford  Waterworks^  the  action  was  brought 
upon  a  bill  of  exchange  accepted  by  the  Company;  and  the 
ground  of  the  decision  was,  that  if  the  Company  were 
permitted  to  accept  bills  of  exchange  payable  at  less  than 
six  months  after  date,  the  provisions  of  the  several  acts 
relating  to  the  Bank  of  England  would  be  avoided.     The 
same  reason  does  not  apply  to  the  deed  upon  which  the 
action  is  brought  in  the  present  case. 

It  is  contended  that  the  granting  of  this  annuity  was  not 
an  act  done  in  furtherance  of  the  general  object  for  which 
the  Company  was  established.  The  payment  of  their 
servants  must  be  within  the  scope  of  the  act;  and  this 
deed,  upon  the  face  of  it,  is  given  by  way  of  remuneration 
for  past  services. 

(ci)  3Bam.  &Adol.  125. 
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At  a  subsequent  day  in  this  term,  the  judgment  of  the         1832. 
Court  was  delivered  by  ^-^^/^z 

Den  MAN,  C.J. — In  this  case  the  question  turned  upon  -^^ 

the  validity  of  an  annuity  granted  by  the  Company  to  Mr.      Imperial 
Clarke,  who  had  been  in  their  service,  and  which  was  in     Compahy. 
the  nature  of  a  retiring  pension  given  to  that  gentleman  on 
the  cesser  of  his  services  to  the  Company. 

It  was  contended,  in  the  first  place,  that  this  deed  was  First  point,— 
void,  as  not  having  been  executed  in  conformity  with  the  a^^^h^  *®*1 
provision  of  the  act  of  parliament  by  which  the  Company  sons  having 
was  constituted;  and  the  case  was  put  of  the  seal  of  a  cor-  ^^  custody. 
po|;^tion  affixed  by  one  who  had  assumed  the  office  of 
mayor.     But  here  the  seal  was  undoubtedly  applied   by 
those  who  had  the  legal  custody  of  it,  that  is,  the  directors 
of  the  Company. 

it  was  further  contended  that  the  deed  was  for  a  purpose  Second 
not  warranted  by  the  act ;  and  Broughton  v.  The  Manchester  ^^Kvm^Tviw'' 
and  Salford  Waienoorki  was  supposed  to  apply.  In  that  ^horized  by 
case  the  Court  decided  that  a  bill  of  exchange  could  not 
bind  the  Company,  who,  as  the  plaintiff  was  bound  to 
know,  could  only  contract  under  seal ;  otherwise  the  corpo- 
ration would  become  a  banking  company  instead  of  a 
company  for  supplying  the  town  of  Manchester  with  water. 
So,  it  was  argued,  on  the  part  of  the  defendant's  counsel, 
that  this,  which  is  a  company  for  supplying  London  with 
gas,  would  be  converted  into  a  company  for  granting  annui- 
ties, if  a  deed  of  this  kind  were  to  be  sustained.  We  are, 
however,  of  opinion  that  the  general  authority  confided  to 
the  directors  to  manage  the  concerns  of  the  Company  may 
well  authorize  a  grant  like  this ;  parti^^ularly  to  an  officer 
entitled  to  a  salary,  wishing  to  retire  from  ill  health,  and 
agreeing  to  abstain  from  transferring  his  services  to  any 
other  company. 

A  third  objection  was,  that  no  such  contract  could  be  Third  points- 
made   without  the   consent  of  the  general  body  of  pro-  gu^d^'^'^ 
prietors,  called  together  by  notice  for  this  particular  object. 
The   act  does  require   this;    and  if  we  could   distinctly 
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see  that  the  forms  prescribed  by  the  act  in  transactions 
affecting  the  Company's  property  had  not  been  complied 
with,  the  argument  on  this  point  would  be  entitled  to  great 
weight.  But,  on  the  contrary,  if  we  were  to  inquire  into  the 
facts,  we  might  perhaps  find  that  the  forms  of  the  act  had 
been  strictly  complied  with.  It  is  enough,  however,  to 
observe  that  proof  of  this  irregularity  does  not  appear  in 
plain  terms  upon  the  case ;  and  the  Company,  seeking  to 
set  aside  its  own  formal  act  on  the  ground  of  irregularity  in 
the  preliminary  proceedings,  ought  to  make  out  such  a  de- 
fence by  the  most  cogent  proof.  Although  the  special  case 
sets  out  the  proceedings  which  are  impeached  as  irregul^, 
there  is  no  pretence  for  saying  that  other  proceedings 
may  not  have  taken  place  by  which  all  the  terms  required 
by  the  act  of  parliament  were  complied  with.  For  any 
thing  which  appears  in  this  case,  there  is  a  possibility 
that  due  notice  may  have  been  given  for  considering 
whether  the  proposal  made  by  the  committee  should  not 
be  carried  into  effect,  and  that  the  general  meeting  of  proprie- 
tors may  have  concurred  with  the  directors.  If  this  were 
regularly  done  before  affixing  the  seal  to  the  instrument,  all 
would  be  right ;  and  inasmuch  as  the  seal  was  set,  by  those 
who  had  the  power  of  affixing  it,  to  an  instrument  to  give 
effect  to  a  bargain  which  the  Company  had  power  to  make, 
and  as  no  fraud  is  found  in  the  case  to  attach  to  the  plain- 
tiff, and  there  is  a  possibility  upon  the  facts  set  forth  that 
the  apparent  irregularity  may  not  have  occurred,  we  think 
the  plaintiff  is  entitled  to  judgment  in  this  case. 

As  our  opinion  proceeds  upon  the  supposition  that  the 
facts  set  forth  in  the  Company's  books  are  true,  the  ques- 
tion whether  they  were  admissible  in  their  behalf  does  not 
arise. 

Postea  to  the  plaintiff  (a). 


(n)  Ste  Dickinson  v.  Vtdpy^  5  Mann.  &  Ryl.  126 ;  10  Barn.  &  Cressw. 
128,  S.  C. 
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THE  FOLLOWING  GENERAL  RULES, 

Agreed  upon  by  the  Judges  in  pursuance  of  the  statute  2 
William  4,  chap.  39,  were  read  at  the  commencement  of 
this  Term. 


1.  It  is  Ordered,  That  every  Writ  of  Summons,  Capias,  How  many 

and  Detainer,  shall  contain  the  names  of  all  the  defendants  defendanu  tp 

be  included  in 
(if  more  than  one)  in  the  action,  and  shall  not  contain  the  process. 

name  or  names  of  any  defendant  or  defendants  in  more 

actions  than  one. 


2.  It  is  further  Ordered,  That  the  following  fees  shall  be  Fees, 
taken  : 


5. 


d. 


For  signing  all  Writs  for  compelling  an  appear- 
ance, whether  of  Summons^  Distringas,  Capias, 
or  Detainer,  and  whether  the  same  shsdl  be 
the  first  Writ,  or  an  Alias  or  Pluries  Writ,  and 
whether  the  same  shall  issue  into  the  same 
county  as  the  preceding  Writ,  or  into  a  diffe- 
rent county,         -        -        -        -        -        -26 

For  sealing  the  same,       -        -        -        -        -     0     7 

For  entering  an  appearance,  for  every  defendant,  -      I     0 

Unless  an  appearance  shall  be  entered  for  more 
than  one  defendant  by  the  same  attorney ;  and 
in  that  case,  for  every  additional  defendant,     -     0     4 

3.  It  is  further  Ordered,  That  the  person  serving  a  Writ  Indorsement 
of  Summons  shall,  within  three  days  at  least  after  such  ser-  viceTf^process! 
vice,  indorse  on  such  writ  the  day  of  the  week  and  month 
of  such  service,  otherwise  the  plaintiff  shall  not  be  at  liberty 
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to  enter  an  appearance  for  the  defendant,  according  to  the 
statute  ;  and  every  affidavit  upon  which  such  an  appearance 
shall  be  entered,  shall  mention  the  day  on  which  such  in- 
dorsement was  made. 


Indorsement  4.  It  is  further  Ordered,  That  the  Sheriff  or  other  officer 
cution  of  pro-  ^^  person  to  whom  any  Writ  of  Capias  shall  be  directed,  or 
^^^'  who  shall  have   the  execution  and  return  thereof,  shall, 

within  six  days  at  the  least  after  the  execution  thereof,  whe- 
ther by  service  or  arrest,  indorse  on  such  writ  the  true  day 
of  the  execution  thereof;  and  in  default  thereof,  shall  be 
liable  in  a  summary  way  to  make  such  compensation  for 
any  damage  Which  may  result  from  his  neglect,  as  the  Court 
or  a  Judge  shall  direct. 


5.  It  is  further  Ordered,  That  the  second  Rule  of  Hilary 
Term,  1832,  shall  be  applicable  to  all  Writs  of  Sum- 
monS|  Distringas,  Capias,  and  Detainer  issued  under  the 
authority  of  the  said  Act,  and  to  the  copy  of  every  such 
writ. 


Testatum 
writs. 


6.  It  is  further  Ordered,  That  any  Alias  or  Pluries  Writ 
of  Summons  may,  if  the  plaintiff  shall  think  it  desirable,  be 
issued  into  another  county,  and  any  Alias  or  Pluries  Writ 
of  Capias  may  be  directed  to  the  Sheriff  of  any  other  county, 
the  plaintiff  in  such  case  upon  the  Alias  or  Pluries  Writ  of 
Summons  describing  the  defendant  as  late  of  the  place  of 
which  he  was  described  in  the  first  Writ  of  Summons  ;  and 
upon  the  Alias  or  Pluries  Writ  of  Capias  referring  to  the 
preceding  writ  or  writs  as  directed  to  the  Sheriff  to  whom 
they  were  in  fact  directed. 


Form  of  tes- 
tatum writs. 


7.  It  is  further  Ordered,  That  the  Alias  or  Pluries  Writ 
of  Summons  into  another  county,  shall  be  in  the  following 
form: 

William  the  Fourth  8cc. 

To  C.  D.  of  ,  in  the  county  of  ,  late  of 
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,  in  the  county  of  ,  [original  county.']        1832. 

We  command  you,  as  before  (or  often).  We  have  com-  tu'^'T^^^ 
mandedyoa(<i,)  &c.  {as  in  the  Writ  of  Summons  No,  I,  rales. 
in  the  Schedule  of  the  said  Act.) 

And  that  the  Alias  and  Pluries  Writ  of  Capias  shall  be 
in  the  following  form  : 

William  the  Fourth,  Sec. 
To  the  Sheriff  of  ,  We  command  you  as  hereto* 

fore  We  have  commanded  the  Sheriff  of  ,  that 

you  omit  not,  &c.  (as  in  the  Writ  of  Capias  No.  4,  in 
the  Schedule  of  the  said  Act.) 

8.  It  is  further  Ordered,  That  in  every  Writ  of  Distringas  Non  omittiis. 
issued  under  the  authority  of  the  said  Act,  a,  Non  Omittas 

clause  may  be  introduced  by  the  plaintiff  without  the  pay- 
ment of  any  additional  fee  on  that  account. 

9.  It  is  further  Ordered,  That  when  the  attorney  actually  Indorsement 
suing  out  any  writ,  shall  sue  out  the  same  as  agent  for  an  ^I"?""^!-^*^^ 
attorney  in  the  country,  the  name  and  place  of  abode  of  ney. 

such  attorney  in  the  country  shall  also  be  indorsed  upon 
the  said  writ. 

10.  It  is  further  Ordered,  That  if  the  plaintiff  or  his  at-  Omission,  not 
tomey  shall  omit  to  insert  in,  or  indorse  on,  any  writ  or  copy  ^  **"  •?  P^ 
thereof,  any  of  the  matters  required  by  the  said  Act,  to  be  irregular. 

by  him  inserted  therein  or  indorsed  thereon,  such  writ  or 
copy  thereof  shall  not  on  that  account  be  held  void,  but  may 
be  set  aside  as  irregular,  upon  application  to  be  made  to 
the  Court  out  of  which  the  same  shall  issue,  or  to  any 
Judge. 

11.  It  is  further  Ordered,  That  upon  all  Writs  of  Capias,  Declaration 
where  the  defendant  shall  not  be  in  actual  custody,  the    ^     ^^  ^'^' 
plaintiff,  at  the  expiration  of  eight  days  after  the  execution 

of  the  writ,  inclusive  of  thie  day  of  such  execution,  shall  be 

(a)  This  appears  to  be  ^isco-      before  We  commanded  (or,  as  often 
pied.    The  original  would  be, ''  as      We  have  commanded)  you." 
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at  liberty  to  declare  de  bene  esse,  in  case  special  bail  shall 
p^  .  '  not  have  been  perfected  :  and  if  there  be  several  defendants, 

rales.  and  one  or  more  of  them  shall  have  been  served  only,  and 

not  arrested,  and  the  defendant  or  defendants  so  served  shall 
not  have  entered  a  common  appearance,  the  plaintiff  shall 
be  at  liberty  to  enter  a  common  appearance  for  him  or  them, 
and  declare  against  him  or  them  in  chief,  and  de  betie  esse 
against  the  defendant  or  defendants  who  shall  have  been 
arrested,  and  shall  not  have  perfected  special  bail. 

Adjournment         12-  It  is  further  Ordered,  Tliat  in  case  the  time  for  plead- 
of  pleadings      j^^g  ^^  ^^y  declaration,  or  for  answering  any  pleading,  shall 
eust  to  94th      not  have  expired  before  the  tenth  day  of  August  in  any  year, 
^        '  the  party  called  upon  to  plead,  reply,  8cc.  shall  have  the 

same  number  of  days  for  that  purpose  after  the  twenty- 
fourth  day  of  October,  as  if  the  declaration  or  preceding 
pleading  had  been  delivered  or  filed  on  the  twenty-fourth 
day  of  October;  but  in  such  cases  it  shall  not  be  necessary 
to  have  a  second  rule  to  plead,  reply,  8cc. 

Atuchmentto  13.  It  is  further  Ordered,  That  in  case  a  Judge  shall  have 
obedience  of  ™^^®  *"  order  in  vacation  for  the  return  of  any  writ  issued 
a  Judge's  Or-  by  authority  of  the  said  act,  or  any  Writ  of  Capias  ad  Sa- 
serviceofthe  tisfaciendum.  Fieri  Facias  or  Elegit,  on  any  day  in  vacation. 
Role  of  Court,  ^n]  gu^jj  order  shall  have  been  duly  served,  but  obedience 

shall  not  have  been  paid  thereto,  and  the  same  shall  have 
been  made  a  Rule  of  Court  in  the  term  then  next  following, 
it  shall  not  be  necessary  to  serve  such  Rule  of  Court  or 
make  any  fresh  demand  of  performance  thereon,  but  an  at- 
tachment shall  issue  forthwith  for  disobedience  of  such  order, 
whether  the  thing  required  by  such  order  shall  or  shall  not 
have  been  done  in  the  mean  time. 

Proceedings  to       14.  It  is  further  Ordered,  That  if  any  attorney  shall,  as 

be  stajed         required  by  the  said  Act,  declare  that  any  Writ  of  Summons 

whereattomey  ,  .  .         .  .    . 

disavows  the    or  Writ  of  Capias,  upon  which  his  name  is  indorsed,  was  not 

proceM.^      *    issued  by  him  or  with  his  authority  or  privity,  all  proceed- 
ings upon  the  same  shall  be  stayed  until  further  order. 
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15.  It  is  further  Ordered,  That  every  declaration  shall         18S2. 

in  future  be  entitled  in  the  proper  Court,  and  of  the  day  of  „      .  ^ 

f       .    .  .  J  RegQlae  gene- 

the  month  and  year  on  which  it  is  filed  or  delivered,  and  rales. 

shall  commence  as  follows  : 

Declaration  after  Summons.  Tideof  decla- 

(Venue)  A.  B.  by  £.  JP.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C.  D.  who  has  been 
summoned  to  answer  the  said  A.  B.  &c. 
Declaration  after  Arrest  where  the  party  is  not  in  custody, 
{Venue)  A.  B.  by  E.  F.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C  D.  who  has  been  ar- 
rested at  the  suit  of  the  said  A,  B.  &c. 

Declaration  where  the  party  is  in  custody. 
(Venue)      A.  B.hy  E.  F.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C.  D.  being  detained  at 
the  suit  of  the  said  A.  B.  in  the  custody  of  the  Sheriff 
(or  of  the  Marshal  of  the  Marshalsea  of  the  Court  of 
King's  Bench,  or  of  the  Warden  of  the  Fleet.) 
Declaration  after  the  Arrest  of  one  or  more  defendant  or  de- 
fendants, and  where  one  or  more  other  defendant  or  defend- 
ants shall  have  been  served  only,  and  not  arrested. 
(Venue)      A.B.  by  E.  F.  his  attorney  (or  in  his  own 
proper  person)  complains  of  C.  D.  who  has  been  ar- 
rested at  the  suit  of  the  said  J.  B.  (or  being  detained 
at  the  suit  of  the  said  A.  B.  as  before)  and  of  G.  if. 
who  lias  been  served  with  a  Writ  of  Capias,  to  answer 
the  said  A^  S.  8cc. 

16.  And  that  the  entry  of  pledges  to  prosecute  at  the  Pledgesto pro- 
conclusion  of  the  declaration  shall  in  future  be  discontinued,  discontinueil. 

Tentbrden,        J.  Parke, 

N,  C.  TlNDAL,  W.  B0LLAND9 

LyNDHURST,  J.  B.  BOSANQUET, 

J.  Batley,  W.  E.  Taunton, 

J.  A.  Park,  E.  H.  Alderson, 

J,  LlTTLEDALE,  J.  PaTTESON, 

S.  GasELEB,  J.  GVRNEY. 

J.  VAtJOHAN, 
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GENERAL  RULE 

Agreed  upon  by  the  Judges  in  pursuance  of  the  statute 

2  William  4,  c/iap.  39. 

Process  in        It  is  Ordebed,  That  the  Writ  of  Capias  and  Distringas 
ti„Q,  which  shall  hereafter  be  issued  out  of  the  Superior 

Courts  of  Law  at  Westminster,  into  the  Counties  Pa- 
latine of  Lancaster  or  Durham,  shall  be  directed  to 
the  Chancellor  of  the  County  Palatine  of  Lancaster, 
or  his  Deputy  there,  or  to  the  Bishop  of  Durham,  or 
his  Chancellor  there,  and  shall  be  in  the  following 
form : 

WRIT  OF  DISTRINGAS. 

WiUiam  the  Fourth,  &c. 
Distringas  in     To  the  Chancellor  of  Our  County  Palatine  of  Lancaster, 

counties  iMila-  !_•     t\        ^    ^t 

ting^      ^  or  his  Deputy  there,  or 

To  the  Reverend  Father  in  God  by  Divine 

Providence  Lord  Bishop  of  Durham,  or  to  his  Chan- 
cellor there, — greeting.  We  command  you  that  by  Our 
writ  under  the  seal  of  Our  said  County  Palatine,  to  be 
duly  made  and  directed  to  the  Sheriff  of  Our  said 
County  Palatine,  you  command  the  said  Sheriff  \pr 
if  in  Durham,  that  by  Our  writ  under  the  seal  of  your 
bishoprick,  to  be  duly  made  and  directed  to  the  Sheriff 
of  the  county  of  Durham,  you  cause  the  said  Sheriff 
to  be  commanded]  that  he  omit  not  by  reason  of  any 
liberty  in  his  bailiwick,  but  that  he  enter  the  same 
and  distrain  upon  the  goods  and  chattels  of  C  D.  for 
the  sum  of  Forty  Shillings,  in  order  to  compel  his 
appearance  in  Our  Court  of — —  to  answer 
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^.  B.  in  a  plea  of  trespass  on  the  case  [or  debt,  or  as 
the  cast  may  be],  and  how  he  shall  execute  that  Our  ^ 

•^       -^  ,  ,  Regnln  gene- 

writ  he  make  known  to  Us  in  Our  said  Court  on  the  ralis. 

day  of now  next  ensuing. 


Witness at  Westminster  the 


day  of in  the year  of  Our 

reign. 

Notice  to  be  subscribed  to  the  foregoing  Writ, 

In  the  Court  of . 

Plaintiff, 


Between  <  and 

.    Defendant. 
Mr.  C.  D. 

Take  Notice,  that  I  have  this  day  distrained  upon 
your  goods  and  chattels  in  the  sum  of  Forty  Shillings, 
in  consequence  of  your  not  having  appeared  in  the 
said  Court  to  answer  to  the  said  A,  B,  according  to 
the  exigency  of  a  Writ  of  Summons,  bearing  teste 

on  the day  of ,  and  tliat  in 

default  of  your  appearance  to  the  present  writ  within 
eight  days  inclusive  after  the  return  hereof,  the  said 
A.  B.  will  cause  an  appearance  to  be  entered  for  you, 
and  proceed  thereon  to  judgment  and  execution,  or  (if 
the  defendant  be  subject  to  outlawry)  will  cause  pro- 
ceedings to  be  taken  to  outlaw  you. 

WRIT  OF  CAPIAS. 

tViJHam  the  Fourth,  &c. 

To  the  Chancellor  of  Our  County  Palatine  of  Lancaster, 
or  bis  Deputy  there,  or 

To  the  Reverend  Father  in  God by  Divine 

Providence  Lord  Bishop  of  Durham,  or  to  his  Chan- 
cellor there, — greeting.  We  command  you  that  by  Our 
writ  under  the  seal  of  Our  said  County  Palatine  to  be 
duly  made  and  directed  to  the  Sheriff  of  Our  saiid 

County  Palatine,  you  command  the  said  Sheriff  [or 

Q 
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if  in  Durham^  that  by  Our  writ  under  the  seal  of  jour 

-^      ,  bishoprick,  to  be  duly  made  and  directed  to  the  Sheriff 

Keguin  gene*  r    i  x^ 

ralis.  of  the  couuty  of  Durham,  you  cause  the  said  Sheriff 

to  be  commanded]  that  he  omit  not  by  reason  of  any 

liberty  in  his  bailiwick^  but  that  he  enter  the  same  and 

take  C  D.  of if  he  shall  be  found  in 

his  bailiwick,  and  him  safely  keep  until  he  shall  have 

given  him  bail,  or  made  deposit  with  him  according  to 

law,  in  an  action  on  promises  [or  of  debt,  &c.]  at  the 

suit  of  A.  B,,  or  until  the  said  C.  D.  shall  by  other 

lawful  means  be  discharged  from  his  custody,  and  that 

he  further  command  him  that  on  execution  thereof  he 

do  deliver  a  copy  thereof  to  the  said  C.  D.,  and  that 

the  said  writ  do  require  the  said  C.  D.  to  take  notice 

that  within  eight  days  after  execution  thereof  on  him» 

inclusive  of  the  day  of  such  execution,  he  shall  cause 

special  bail   to  be  put  in  for  him  in  Our  Court  of 

to  the  said  action,  and  that  in  default  of 

his  so  doing,  such  proceedings  may  be  had  and  taken 

as  are  mentioned  in  the  Warning  thereunder  WTitten 

or  indorsed  thereon:  and  that  he  further  command 

the  said  Sheriff  that  immediately  after  the  execution 

thereof  he  do  return  that  writ  to  Our  said   Court, 

together   with   the  manner   in    which    he   shall   have 

executed   the   same,  and    the   day  of  the   execution 

thereof,  or  that  if  the  same  shall  remain  unexecuted, 

then  that  he  do  so  return  the  same  at  the  expiration 

of  four  calendar  months  from   the  date    thereof,  or 

sooner  if  he  shall  be  thereto  required  by  order  of  the 

said  Court  or  by  any  judge  thereof. 

Witness at  Westminster  the 

day  of in  the year  of  Our 

reign. 

Memorandum  to  be  subscribed  to  the  Writ. 

N.  B. — This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  thereof,  including  the  day  of 
such  date,  and  not  afterwards. 
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A  Warning  to  the  Defendant.  y^^^ 

1.  If  a  defendant  being  in  custody  shall  be  detained  on  R^wlagene- 

this  writ,  or  if  a  defendant  being  arrested  thereon  shall 

go  to  prison  for  want  of  bail,  the  plaintiff  may  declare  Declaration. 

against  such  defendant  before  the  end  of  the  term 

next  after  such  detainer  or  arrest,  and  proceed  thereon 

to  judgment  and  execution. 

2.  If  a  defendant  being  arrested  on  th^s  writ  shall  have  Entering  ap- 

made  a  deposit  of  money  according  to  the  statute  7th  Sept«it^*'* 
and  8th  George  4,  chap.  71i  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  the  plaintiff  will  be 
at  liberty  to  enter  a  common  appearance  for  the  de- 
fendant, and  proceed  thereon  to  judgment  and  exe- 
ciition« 

3.  If  a  defendant  having  given  bail  on  the  arrest  shall  omit  Attachment. 

to  put  in  special  bail  as  required,  the  plaintiff  may  Bailljond? 
proceed  against  the  sheriff  or  on  the  bail  bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ,  Entering  ap- 

aud  not  arrested  thereon,  shall  not  enter  a  common  service  of 
appearance  within  eight  days  after  such  service,  the  P^'^c®^* 
plaintiff  may  enter  a  common  appearance  for  such 
defendant,  and    proceed   thereon   to   judgment  and 
execution. 

Indorsements  to  be  made  on  the  Writ  of  Capias, 

Bail  for  £  by  affidavit 

Or 
Bail  for  £  by  order  of  [naming  the- 

judge  making  the  order"]  dated  the  day 

of 

This  writ  was  issued  by  £•  JP.  of 

attorney  for  the  plaintiff  [or  plaintiffs]  within  named. 

Or 
This  writ  was  issued  in  person  by  the  plaintiff  within 

named  [mention  the  city^  town  or  parish,  and  also  the 

Q  2 
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name  of  the  hamlet,  street,  and  uamher  of  the  house  of 
the  plaintiff^ s  residence,  if  any  such  there  6e]. 

N.  C.  TiNDAL,         J.  Parke, 
Lyndhurst,  W.  Bolland, 

J.   BaYLEY,  J.  B.  BOSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

J.  LiTTLEDALE,  £.  H.  AlDERSON, 

S.  Gaselee,  J.  Patteson, 

J.  Vaughan,  J.  Gurney. 


MEMORANDA. 

On  the  4th  of  November  died  the  Right  Honourable 
Charles  Lord  Tenterden,  Lord  Chief  Justice  of 
England,  having  been  appointed  to  the  office  upon  the 
same  day  in  November,  1818. 

He  was  succeeded  by  Sir  Thomas  Denman,  Knight^ 
bis  Maje»ty's  Attorney-General,  who  was  called  to  the 
degree  of  Seijeant-at*Law,  and  gave  rings  with  the  motto 
**  Lex  omnibus  una/*  and,  on  the  8th  day  of  November, 
was  sworn  into  his  office,  before  the  Lord  Chancellor,  and 
took  his  seat  on  the  bench  on  the  following  day. 

Sir  William  Home,  Solicitor-General  to  his  Majesty, 
succeeded  to  the  office  of  Attorney-General ;  and  John 
Campbell f  of  Lincoln's  Inn,  Esquire,  one  of  his  Majesty's 
Counsel,  was  appointed  Solicitor-General  to  his  Majesty, 
And  was  knighted. 

On  the  first  day  of  this  term^  John  Beames,  Robert 
Mounsey  Rolfe,  and  Clement  Tudway  Swanston,  of  Lin- 
coln's Inn,  Esquires,  and  Henry  Hall  Joy,  of  the-  I«ner 
Temple,  Esquire,  having  been,  daring  the  preceding  vaca- 
tion, appointed  his  Majesty's  Counsel  learned  in  the  law, 
#ere  called  within  ihe  bar,  and  took  their  seats  accefd- 
ingly. 
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4  0QQ 

BuNNEY  and  another  v.  Poyntz,  Esq.  M.  P.  ^^  ^^ 

Trover  for  twenty  toos  of  bay.     At  the  trial  before  A  vendor  who 
LUiletlale,J*  at  the  Berkshire  spring  assizes  in  1832,  the  menta'pro?" 

following    facts    appeared: — On   the    5th  January    1830,  missorynote 
F>     •  •  1        J  1       L     J  r     J  **"^  negotiates 

JJavUg  an  auctioneer,  was  employed  by  the  defendant  to  jt,  loses  his 

•ell  a  quantity  of  hay  by  auction.     One  of  the  conditions  **®" »  ^.^*^^  *• 

^  •'  "^      •'  .  not  revived 

of  sale  was,  that  the  purchaser  should  pay  down  4s.  in  the  upon  the  dis- 

pound  in  part  payment  for  each  lot;  another  condition  was,  jj^^e  !J^h?ch  is 
that  an  immediate  deposit  of  20  per  cent,  should  be  made,  outstanding  in 
and  that  three  months  credit  should  be  given  upon  approved  ^^  indorsee. 
security,   within   seven   days  of  the  sale,  for  payment  of 
the  remainder.     The  sixth  condition  was,   that   the   lots 
•hould  be  taken  away  with  all  faults  at  the  buyers'  expense 
within  forty  weeks  after  the  sale.    The  seventh  condition 
was,  that  on  noti-compliance  with  the  above  conditions,  the 
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1833.         money  deposited  upon  part  should  be  forfeited^  the  lots 
uncleared  by  the  time  resold  by  private  or  public  sale,  and 


Bun KEY 


POYNTZ. 


V.  the  deficiency,  if  any,  made  good  by  the  defaulter.     At 

the  sale  Smallbone  became  the  purchaser  of  twenty-six  tons 
of  hay,  subject  to  the  conditions  of  sale,  at  the  sum  of  70/. 
Davis,  instead  of  acting  in  pursuance  of  the  conditions  of 
sale,  took  a  promissory  note  from  the  purchaser  and  one 
Drewe,  for  the  whole  amount  of  the  purchase  money,  drawn 
on  6th  January,  payable  three  months  after  date.  Davis 
paid  this  promissory  note  into  the  bank  of  the  plaintiffs, 
who  discounted  the  bill,  and  placed  the  amount  to  his 
credit.  At  this  time  Davis  was  indebted  to  the  plaintiffs 
in  a  sum  exceeding  the  amount  so  placed  to  his  credit,  and 
subsequently  became  bankrupt.  The  bill  when  presented 
by  the  plaintiffs  to  Smallbone  was  dishonoured  by  him. 
Within  a  fortnight  after  the  sale,  Smallbone  cut  several 
portions  of  hay,  amounting  to  about  six  tons,  and  then  by 
the  command  of  the  defendant,  with  whom  it  appeared 
Davis  had  not  accounted  for  the  price,  he  was  prevented 
from  cutting  any  more.  No  further  attempt  was  made  by 
Smallbone  to  remove  the  hay,  and  on  the  <)th  of  Septem- 
ber the  plaintiffs,  who  continued  to  be  the  holders  of  the 
bill,  purchased  from  him  the  remainder  of  the  hay  for  75/.,  it 
being  agreed  that  the  note  for  70/.  given  by  Smallbone,  should 
be  deemed  as  a  payment  of  part  of  the  purchase  money, 
and  that  5/.  should  be  paid  at  the  time  of  signing  the  agree- 
ment. On  the  2Q.d  September  the  plaintiffs  demanded 
the  hay,  which  the  defendant  refusing  to  deliver  up,  the 
present  action  was  commenced.  It  was  urged  on  the  part 
of  the  defendant  that  he  had  a  lien  upon  the  hay  for  the 
amount  of  the  purchase  money.  The  learned  judge  told  the 
jury  that  the  plaintiffs  stood  in  the  same  situation  as  Small- 
bone,  and  that  if  they  thought  that  Smallbone  had  been  pre- 
vented by  the  defendant  from  removing  the  hay  before  the 
note  became  due,  the  lien  of  the  defendant  was  gone,  and 
•the  plaintiffs  were  entitled  to  recover;  but  if  they  thought 
'4hat   the   defendant    had   not   prevented   Smallbone   from 
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removing  the  hay,  upon  the  dishonour  of  the  bill  at  the         1883. 
end  of  the  three  months,  the  vendor's  lien  revived,  and  in 
that  case  Smallbone  had  no  right  to  sell  nor  the  plaintiffs 
to  recover.     The  jury  found  a  verdict  for  the  defendant. 

In  £aster  term  following,  Taffourd  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
new  trial  had,  upon  two  grounds:  first,  that  the  delivery  of 
part  of  the  hay  vested  the  right  to  the  possession  of  the 
whole  in  Smallbone,  and  that  consequently  no  lien  could 
attach;  and  secondly,  that  Davis,  as  the  agent  of  the  de- 
fendant, having  taken  the  promissory  note  of  the  purchaser 
and  negotiated  it,  the  lien  of  the  vendor  could  not  revive 
whilst  the  note  was  unpaid,  and  continued  outstanding  in 
the  hands  of  the  plaintiffs  as  indorsees.  The  Court  re- 
fused to  grant  a  rule  upon  the  first  point  (a)  made,  but 
upon  the  second  granted  a  rule  nisi;  against  which. 

Justice  now  shewed  cause.  The  question  is,  whether 
the  circumstance  of  the  hay  remaining  until  after  the 
period  of  credit  had  expired,  does  not  revive  the  defend- 
ant's lien  for  the  amount  of  the  purchase  money.  During 
the  period  of  credit  the  right  of  lien  would  not  exist,  but 
after  that  time  had  elapsed,  it  would  revive.  In  Bloxam  v. 
Saunders  (Jb),  this  point  was  contemplated  by  Mr.  Justice 
Bayley,  but  no  decision  was  pronounced  upon  it.  That 
case  was  followed  by  New  v.  Swain  (c),  in  which  Mr.  J. 
Bayley  says,  where  the  owner  of  goods  sells  on  credit  the 
buyer  has  a  right  to  immediate  possession ;  but  if  he  suffer 
the  goods  to  remain  until  the  period  of  payment  has 
elapsed,  and  no  payment  is  in  fact  made,  then  the  seller 
has  a  right  to  retain  them.  From  the  case  of  Camidge  v. 
AUenby{d)t  it  appears  that  a  promissory  note  is  no  satis* 

(a)  After  a  part  delivery  the  (6)  7  Dawl.&  Ryl.  396;  4Barn. 

vendor  may  retain  the  residue  for  &  Cressw.  94 1. 

tbe  price  or  for  the  balance  re-  (r)  1  Danson  &  Lloyd,  Mercan- 

roaining  due;  Blake  v.  NichoUotif  tile  Cases,  19S. 

3  M.  &  S.  167.  (d)  6  B.  &  C.  373. 
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18SS.  factioB  of  a  debt,  unless  that  note  be  valuable.  Previously 
to  the  expiration  of  credit  there  was  no  demand  made  to 
take  away  the  hay*  The  only  request  which  was  ever  made 
was  to  cut  the  hay  in  small  parcels.  This  the  purchaser 
had  no  right  to  do.  The  condition  at  the  sale  was,  that 
the  purchaser  should  take  the  whole  of  the  hay  away. 

Talfourd  in  support  of  the  rule.     It  is  not  necessary  to 
review  the  evidence.     The  present  case  is  distinguishable 
from  those  cited,  as  the  security  here  is  outstanding.     Mr. 
Poyntz  did  not  himself  take  the  security,  but  it  was  re- 
ceived by  his  agent  who  discounted  it,  and  received  the 
proceeds.     It  must,  however,  be  taken  to  have  been  re- 
ceived by  him  and  negotiated  by  him.     The  holder  of  the 
bill  has  still  a  right  to  sue  upon  it.     Poyntz  has  never  been 
called  upon  to  take  up  the  bill.     The  authority  given  to 
Davis  was,  not  to  sell  by  auction,  but  to  make  the  best  he 
could  of  the  articles  sold.     He  bad,  therefore,  authority  to 
sell  in  what  manner  he  thought  proper,  and  in  pursuance 
of  the  authority  given  him  he  took  this  promissory  note. 
In  Kearslake  and  another  v.  Morgan  {a),   the  payee  of  a 
promissory  note  pleaded  that  he  indorsed  the  promissory 
note  to  the  plaintiffs  for  and  on  account  of  the  debt  for 
which  the  action  was  brought;  and  it  was  held  to  be  a 
good  plea,  and  that  it  was  not  necessary  to  state  that  the 
note  had  been  dishonoured.     An  outstanding  note  is  there-» 
fore  satisfaction  of  a  debt.     In  Horncastle  and  another  v, 
Parren{b),  the  owner  of  a  ship  having  a  lien  on  certain 
goods  until  the  delivery  of  good  and  approved  bills  for  the 
freight,  took  a  bill  of  exchange  in  payment,  and  though  he 
objected  at  the  time  to  its  sufficiency,  he  afterwards  nego- 
tiated it.     Abbott,  C.  J.  in  that  case,  says,  *'  I  thought  at  the 
trial  that  the   negotiation  of  the  bill  was  to  be  taken  as 
against  the  party  negotiating  it,  as  an  approbation  of  the 
bill  by  him  ;  and  the  owners  of  the  ship  having,  by  this  act, 
declared  their  approbation  of  the  bill  in  question,  had  lost 

00  5  T.  R.  513.  {h)  3  B.  &  Aid.  497- 
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their  lien  on  the  goods.  I  am  still  of  the  same  opinion."  i8S3. 
To  all  intents  and  purposes  Mr.  Poi/ntz  has  been  paid. 
The  question  is,  which  of  two  innocent  parties  shall  suffer. 
There  is  no  imputation  of  fraud.  This  case  arose  out  of 
the  misconduct  of  Davii;  Po^a/Zz,  therefore,  whose  agent 
Davis  was,  ought  to  be  the  person  to  suffer. 

Cur.  adv.  vuU. 

At  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Dbnman,  C.  J.  who»  after  stating  the  facts  of  the  case, 
and  referring  to  what  had  taken  place  upon  the  motion  for 
a  new  trial,  said :  It  was  argued  upon  this  rule  that  the  agent 
of  the  vendor  having  taken  the  promissory  note  of  the 
vendee  and  negotiated  it,  the  lien  of  the  vendor  did  not 
revive  upon  the  dishonour  of  the  note,  which  was  outstand- 
ing in  the  hands  of  an  indorsee.  We  are  of  opinion  that 
this  argument  was  right.  We  think  that  the  defendant 
1$  not  to  be  considered  as  an  unpaid  vendor,  and  that  he 
had  no  right  to  retain,  DavU  took  the  note  as  agent  of 
the  vendor  and  obtained  money  upon  it;  and  it  is  no  matter, 
as  heivf een  SmdlJbone  add  the  defendant,  ho w  Davis  applied 
the  money  which  he  had  received.  By  agreement  between 
SmallboM  and  the  plaintiffs,  who  are  the  holders  of  the 
note,  the  hay  is  sold  to  them.  Under  all  the  circumstances 
we  think  that  the  defendant  must  be  considered  as 
bound  to  deliver  up  the  hay  to  the  plaintiffs.  The  rule 
must,  therefore,  be  made  absolute  for  a  new  trial ;  but  we 
think  it  probable  that  no  new  trial  will  be  had,  after  we 
have  stated  so  explicitly  our  opinion  of  the  law  as  it  arises 
upofi  the  facts  proved  in  this  case. 

Rule  absolute. 
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Admissions  by 
the  under^he- 
riff  not  accom- 
panying an  act 
done  in  his 
official  charac- 
ter, held,  not 
receivable  in 
evidence  to 
charge  the 
Bheriflf. 
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Snowball,  who  &c.  v.  Sir  Harry  Goodrichb,  BarL 

Debt  qui  tam  against  the  sherifF  of  Yorkshire  for  extor-> 
tion.  At  the  trial  at  the  Yorkshire  spring  assizes,  1 832,  before 
Alderson,  J.,  an  examined  copy  of  the  writ  of  capias  ad 
satisfaciendum,  in  executing  which  extortion  was  alleged  to 
have  been  committed,  with  the  return  thereto,  was  offered 
in  evidence.  Upon  the  writ  was  indorsed  the  name  of  Bay^ 
ley  as  the  officer  to  whom  the  warrant  had  been  directed. 
In  order  to  shew  that  Bayley  was  the  sheriff's  officer  and 
had  executed  the  warrant,  evidence  M'as  offered  of  declara- 
tions made  by  the  under-sheriff  whilst  he  was  in  office  and 
after  the  writ  was  returned,  in  a  conversation  with  the  per- 
son who  afterwards  became  the  attorney  for  the  plaintiff  in 
the  original  action  in  which  the  execution  had  issued,  that 
Bayley  was  the  officer  of  the  sheriff  who  had  executed  the 
warrant  issued  in  pursuance  of  the  writ,  upon  which  his 
name  was  indorsed.  The  learned  judge  rejected  this  evi- 
dence, and  the  plaintiff  was  nonsuited.  In  Easter  term, 
1832,  a  rule  nisi  to  set  aside  the  nonsuit  and  for  a  new  trial 
was  obtained  by  J.  Williams,  against  which 


Cresswell  now  shewed  cause.  The  question  is,  whether 
the  learned  judge  was  right  in  rejecting  evidence  of  decla- 
rations by  the  under-sheriff  during  his  continuance  in  office. 
Any  act  of  the  under-sheriff  done  in  the  regular  course  of 
his  duty,  may  be  admissible  in  evidence  against  the  sheriff. 
The  under-sheriff  may  have  authority  to  indorse  on  a  writ 
the  name  of  the  party  by  whom  it  was  executed,  because 
the  maker  of  such  an  indorsement  is  strictly  within  the 
course  of  bis  duty;  and  if  that  were  proved  it  might  be 
evidence  against  the  sheriff;  but  the  under-sheriff  cannot  fix 
his  principal  by  voluntary  admissions,  because  he  has  no 
authority  for  making  such  admissions.  Unless  the  plaintiff 
can  shew  that  the  declarations  were  made  whilst  the  party 
making  them  was  acting  for  the  sheriff,  they  ought  not  to 
be  admitted. 
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J.  Williams,  contrd.  If  the  admissions  had  been  made 
"after  the  under-sheriff  was  out  of  office,  it  could  not  be  con- 
tended that  they  would  be  admissible.  At  the  trial  the 
admissions  were  assimilated  to  the  indorsement  on  the  back 
of  the  writ.  Proof  of  the  writ  was  given  by  the  produc- 
tion of  an  examined  copy,  upon  which,  however,  appeared 
the  name  of  Bayleif.  It  is  admitted  that  this  was  not  suf- 
ficient evidence  to  connect  Bayley  with  the  sheriff,  and 
proof  was  in  consequence  offered  of  a  declaration  by  the 
under-sheriff  that  Bayley  was  an  officer  of  the  sheriff,  and 
had  been  employed  in  the  execution  of  the  particular  writ. 
There  is  no  rule  or  order  of  Court,  nor  any  act  of  parlia- 
ment, which  directs  that  the  name  of  the  bailiff  shall  be 
upon  the  writ.  The  indorsement  is  therefore  merely  parol 
secondary  evidence  of  the  execution  by  the  particular  officer 
vhose  name  is  indorsed.  If  this  indorsement  had  been  by 
the  lowest  clerk,  it  would  have  been  in  effect  only  a  decla- 
ration by  that  clerk ;  and  if  this  is  admitted  in  evidence,  i 
fortiori  the  declaration  of  the  under-sheriff,  who  is  the 
highest  person  in  the  office,  must  be  receivable.  In  the 
case  of  Drake  v.  Sykes  {a),  Law  and  Scarlett  contended 
that  the  appointment  of  a  bailiff  is  evidence  of  a  general 
privity  between  him  and  the  sheriff,  so  as  to  fix  the  sheriff 
with  his  acts;  and  they  cited  the  case  of  Yabsley  v.  Doble(h), 
in  which  the  under-sheriff's  confession  of  an  escape  was  held 
evidence  of  the  fact  in  an  action  against  the  sheriff,  because 
the  under-sheriff  gives-  him  a  bond  to  save  him  harmless, 
and  therefore  in  effect  the  confession  goes  to  charge 
himself.  But  Lord  Keftyon  said  that  the  case  cited  was 
distinguishable  from  the  case  then  before  the  Court,  be- 
cause the  under-sheriff  is  the  general  agent  of  the  sheriff, 
which  is  not  the  case  with  a  bailiff:  and  Lawrence,  J. 
says,  "  The  admission  of  the  under-sheriff  may  affect 
the  high  sheriff,  because  he  is  the  general  officer  of  the 
sheriff,  but  I  do  not  think  that  the  bailiff  is  his  general 
officer.*^     But  it  is  said  here  that  the  declaration  was  not 
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Snowball 
qui  tam 

V, 
GOOURICUE, 

.  Bart. 


(a)  7  T.  11.  113. 


(b)  1  Ld.  Raymond,  190. 
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made  in  the  course  of  the  under-sheriff's  duty.     It  was  not 
made  in  the  course  of  the  transaction,  but  it  was  made  while 

SvOWBAtL  '   'rf        rr\ 

qui  tain  he  was  under-sheriff;  and  with  respect  to  the  bailiff — [Den- 
G  ovRicBB  *'*^'^/^'  J'  "^^^  declarations  of  the  bailiff  are  only  admis- 
Bart.  sible  when  they  form  part  of  the  transaction.  What  differ- 
ence is  there  between  one  agent  and  another  ?]  The  under- 
sheriff  is  in  point  of  fact  the  principal.  It  is  submitted 
that  an  admission  by  an  under-sheriff,  during  his  under- 
shrievalty,  of  matter  connected  with  his  duty  as  under-sheriff 
and  done  in  the  course  of  the  practice  of  his  office,  regard- 
ing an  act  done  while  he  was  in  office,  is  sufficient  evidence 
to  go  to  the  jury.  [Patteson,  J.  In  the  case  of  North  v. 
Miles  (a),  declarations  of  a  bailiff  were  held  admissible,  al- 
though not  immediately  connected  with  the  transaction.] 

Denman,  C.  J. — ^The  language  of  Lord  Kenyon^  and 
also  of  the  case  in  Lord  Raymond,  is  strong  to  identify 
the  sheriff  and  under-sheriff  during  the  year ;  but  as  it  is  a 
question  of  considerable  importance,  we  will  take  time. 

Cur.  adv.  vull. 

On  the  following  day  the  judgment  of  the  Court  was  de^ 
livered  by 

Denman,  C.  J. — We  think  that  the  rule  must  be  di^ 
charged.  We  are  of  opinion  that  the  declarations  of  the 
under-sheriff  are  insufficient  to  bind  the  sheriff,  unless  they 
appear  to  have  been  made  with  reference  to  a  matter  in 
which  the  under-sheriff  himself  is  the  party  to  be  charged. 

Rule  discharged. 

(a)  1  Cainpb.d89.  In  that  case  on  that  occasion  must  be  consi- 
the  declarations  were  made  by  the  dered  as  part  of  his  act  teaching 
bailiflf  CO  the  plaintiff's  attorney,  the  execution  of  the  writ,  and  the 
when  remonstrated  with  for  not  declarations  were  admitted  to  con- 
executing  the  writ;  and  Lord  El-  tradict  the  bailiff 's  testimony. 
lenboraugh  held  that  what  he  said 
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Dob  dem.  Baggaley  v.  Hares  and  others. 


£JECTMENT  to  recover  the  toll-houses  and  toll-gates  A  roortgnge 
upon   the  turnpike-road   from   Law  ton   to  Burslem   and  ^.  b,^C.  i>. 
Newcastle-under-Lyne,  in  the  countv  of  Stafford.    At  the  *"^  ^'f  *! 

trustees  of  a 

trial  of  the  cause  before  Liiiledale,  J.  at  the  Stafford  spring  turnpike  road, 
assizes,  1832,  the  following  facts  appeared.  dat!^b"^shew- 

The  lessor  of  the  plaintiff  was  mortgpgee  of  the  tolls,  ing  that  A,,  > 
toll-houses,    apd  toll-gates,  and  the   nominal  defendants  ^^  ^  trustee  ^ 
wejre  the  less^s  of  the  tolls.    The  mortgage  was  by  a  f^'i"  "^^"7 
deed-poll  executed  by  John  Adams,  R.  H.  Haywood,  JB.  been  appoint- 
Wood,  jun-,  Thomas  Hulme,  and  -R.  if.  Sharp,  as  trustees  ^^  "™''  ^»J» 

...  .  as  required  by 

of  the  turnpike;  and  it  was  proved  that  all  these  genUemen  the  local  act. 
had  acted  as  trustees,  Haywood  for  nine  years,  before  the 
execution  of  the  mortgage  deed.  It  was  requisite  luider  the 
local  acts  relating  to  this  turnpike  trust  {a),  that  a  mort- 
gage or  charge  upon  the  property  should  be  executed  by  at 
least  five  of  the  trustees.  It  was  contended  on  the  part  of 
the  defendants  that  the  mortgage  was  not  valid,  because 
Haywood  had  not  been  legally  appointed,  inasmuch  as  his 
appointment  was  not  under  the  hands  and  seals  of  the 
trustees  (i).  To  prove  this  the  books  of  the  clerk  to  the 
trustees  were  offered  in  evidence,  from  which  it  appeared 
that  the  resolution  or  order  for  Haytoood's  appointment 


(«)  3  Geo,  3,  23  Geo.  3,  and  45 
Geo.  3. 

(6)  By  the  act  of  3  Geo.  3,  trus- 
tees were  nominated,  and-  it  was 
emicted  that  when  any  trustee 
should  die  or  refuse  to  act,  it 
should  be  lawful  for  the  surviving 
or  remaining  trustees,  or  any  five 
or  more  of  them,  by  writing  under 
their  hands  and  seals,  to  elect  one 
other  person,  qualified  as  therein 
mentioned,  to  be  a  trustee,  in  the 
room^of  such  trustee-  so  deceased 
or  refusing  to  act;  but  that  notice 


in  writing  of  the  time  and  place  of 
meeting  for  every  such  election 
should  be  given  in  the  manner 
therein  mentioned;  and  all  persons 
who  should  be  so  elected  were 
thereby  invested  with  the  same 
powers  as  the  persons  in  whose 
places  they  should  be  respectively 
chosen.  By  the  93  Geo,  3,  and 
45  Geo,  3,  additional  trustees  are 
appointed,  and  the  same  power  of 
nominating  new  trustees  is  con- 
tinued. 
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was  signed  only  by  the  clerk  of  the  trustees  in  the  name  of 
the  meeting.  Campbell,  for  the  plaintiff,  objected  that 
these  books  were  not  admissible  in  evidence,  and  that 
under  the  General  Turnpike  Act  it  was  sufficient  to  prove 
that  the  party  acted  as  a  trustee.  The  learned  Judge, 
however,  was  of  opinion  that  the  entries  in  the  books  were 
admissible  to  shew  how  the  trustees  were  appointed,  and 
said,  "  In  a  common  case  a  mortgagee  could  not  set  up 
his  want  of  title,  but  this  is  a  very  peculiar  kind  of  mort- 
gage— the  mortgagor  is  not  to  be  personally  liable.  I 
think,  therefore,  it  is  competent  to  the  defendants  to  shew 
that  Haywood  was  not  regularly  appointed."  The  evidence 
having  been  received,  his  lordship  nonsuited  the  plaintiff, 
but  gave  leave  to  move  to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  plaintiff.  In  Easter  term  following  Camp^ 
bell  obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff; 
against  which 

Talfourd  now  shewed  cause.  The  nonsuit  in  this  case 
was  right«  In  the  case  of  Fairtitle  dem.  Mytton  v.  Gil- 
bert {a),  seven  of  the  trustees  of  the  turnpike  roads  were 
enabled  to  assign  the  tolls  to  any  person  who  should 
advance  money  thereon.  The  trustees  mortgaged  the  tolls, 
and  also  the  toll-houses  and  toll-gates.  At  the  trial  of  the 
ejectment  for  the  toll-houses  and  toll-gates,  it  was  argued 
that  the  act  did  not  warrant  the  trustees  in  mortgaging  the 
toll-gates.  The  judge  being  of  that  opinion,  nonsuited  the 
plaintiff.  A  motion  was  made  to  set  aside  the  nonsuit,  on 
the  ground  that  some  of  the  defendants  having  executed 
the  conveyance,  were  estopped  from  taking  that  objection. 
Ash/iurst,  J.  says,  "  This  is  a  public  act  of  parliament, 
and  the  Court  are  bound  to  take  notice  that  the  trustees 
under  this  act  had  no  power  to  mortgage  the  toll-houses. 
This  deed,  therefore,  cannot  operate  in  direct  opposition 
to  the  act  of  parliament,  which  negatives  the  estoppel." 

(a)  2  T.  R,  169. 
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So  her^  if  the  act  of  parliament  has  required  that  the  ap^ 
poiotment  of  trustees  shall  be  under  band  and  seal,  the 
renoainder  of  the  trustees  are  not  estopped  by  his  deed 
from  saying  that  he  was  not  legally  appointed  a  trustee, 
and  therefore  not  authorized  to  execute  the  deed  in  such 
character.  Under  the  clause  in  the  General  Turnpike  Act, 
which  directs  in  what  manner  the  character  of  the  trustees 
is  to  be  established  in  an  action  against  them,  the  plaintiff 
was  bound  to  prove  a  due  appointment  (a).  When  the 
trustee  is  named  in  the  local  act,  the  act  is  evidence  pf  his 
appointment:  when  he  is  appointed  by  the  old  trustees, 
the  order,  or  a  copy  of  the  order  of  his  appointment,  must 
be  produced;  and  in  both  cases  it  must  be  proved  that  the 
party  has  acted  as  trustee.  In  this  case,  therefore,  it  was 
incumbent  on  the  plaintiff  to  prove  the  appointment  of 
Haywood,  by  producing  the  order,  or  a  copy  of  the  order 
of  appointment,  and  it  was  competent  to  the  defendants  to 
shew  the  illegality  of  the  appointment.  [Patleson,  J.  In 
the  case  of  Priichard  v.  Walker  (6),  upon  the  other 
part  of  the  clause,  the  objection  was,  that  the  party 
had  not  qualified  himself  by  taking  the  oath,  and  therefore 
could  not  act  as  trustee.  But  it  was  held,  that  he  having 
acted  as  trustee,  and  having  been  recognized  as  such  by 
the  plaintiff,  he  must  be  taken  to  be  a  good  trustee ;  and 
the  Court  would  not  allow  evidence  of  his  not  having  taken 
the  oath  to  be  given.]  The  defendants  are  not  affected  by 
the  decision  in  that  case.  There  no  doubt  could  exist  as  to 
the  legality  of  the  appointment  itself ;  whereas  here  it  is  con- 
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(a)  S  Geo.  4,  ch.  126,  s.  134, 
which  enacts,  ''  that  in  all  cases 
where  an  action  shall  be  brought 
by  or  against  any  trustee  or  trus- 
tees, or  conunissioner  or  commis- 
sioners, of  any  turnpike-road,  evi- 
dence of  such  trustee  or  trustees, 
commissioner  or  commissioners, 
having  acted  as  such,  together 
with  the  act  of  parliament  bj  which 


he  or  they  was  or  were  appointed, 
or  the  order,  or  a  copy  of  the  order, 
for  his  or  their  appointment  or 
election,  in  case  he  or  they  was  or 
were  appointed  or  elected  by  the 
trustees  or  commissioners,  shall  be 
sufficient  proof  of  his  or  their  being 
trustee  or  trustees,  commissioner 
or  commissioners/' 
{b)  3  Carr.  &  Payne,  219. 
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tended  that  the  order  of  appointment  not  being  under  the 
hands  and  seals  of  the  trustees,  is  no  order  at  all.  [Taunton, 
J.  If  the  construction  contended  for  were  to  be  put  upon  the 
acty  it  would  enable  the  trustees,  after  obtaining  the  money 
of  other  people,  to  turn  round  and  say  that  the  securities 
executed  by  them  were  not  valid,  inasmuch  as  they  were 
not  regularly  appointed.  Patteson,  J.  There  are  clauses, 
I  think,  which  go  far  enough  to  enable  us  to  say  that  all 
acts  done  even  by  an  unqualified  trustee  shall  not  be  set 
aside.  By  the  64th  section  of  the  General  Turnpike  Act, 
after  providing  for  the  conviction  and  punishment  of  persons 
acting  as  trustees  who  are  not  qualified,  or  who  are  dis* 
qualified,  it  is  said,  ''  Provided  nevertheless  that  no  act  or 
proceeding  touching  the  execution  of  any  such  act,  which 
shall  be  done  by  any  such  unqualified  or  disqualified  person, 
previously  to  his  being  convicted  of  the  ofFence  before 
mentioned,  shall  be  thereby  impeached  and  rendered  nuga- 
tory, but  all  such  proceedings  shall  be  as  valid  and  effec- 
tual as  if  such  person  had  been  duly  qualified."]  (a)  This 
might  enable  the  trustees  to  avoid  all  the  provisions  of  the 
act,  and  would  cause  the  evils  apprehended  in  the  case  of 
Fairtitle  v.  Gilbert. 

Campbell,  S.G.contrd.  Though  the  Court  will  not  look  at 
the  hardship  of  a  particular  case,  yet  considerations  of  this 
nature  may  be  some  guide  in  ascertaining  what  is  the 
meaning  of  the  legislature.  It  is  admitted  that  in  this  case 
Haywood  was  a  trustee  elected  by  the  trustees.  The 
question  then  is,  whether  the  production  of  such  an  order 
as  that  which  was  produced  at  the  trial  is  not  sufficient? 
If  an  order  de  facto  be  produced,  that  is  enough;  since  the 
object  of  the  legislature  was  to  prevent  the  requirement  of 
nicety  of  proof  as  to  the  appointment  of  trustees  in  actions 

(a)  In  an  indictment  for  sacri-  assizes,  1818,  it  was  held  by  Ab- 

lege,  stating  the  property  to  have  bott,  J.  that  it  v^as  sufficient  to 

been  in  the  custody  of  A.  and  B,  shew  that  A,  and  B.  had  acted  as 

churchwardens,  at  the  Wilts  spring  churchwardens.     Res  v,  MUchetl, 
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bj  or  against  them.  By  the  66th  section  of  the  General 
Turnpike  Act  it  is  enacted,  "  that  where  any  vacancies 
have  occurred,  it  shall  be  lawful  for  the  surviving  or  re- 
maining trustees  or  commissioners  from  time  to  time  to 
ekct  and  appoint  one  other  fit  person  in  the  room  of  every 
trustee  or  commissioner  dying  or  becoming  disqualified,  or 
refusing  to  act  as  aforesaid,  without  requiring  that  the  elec- 
tion or  appointment  shall  be  under  seal."  This  shews  that 
there  may  be  various  ways  in  which  trustees  may  act;  and 
the  object  of  the  134th  section  is  to  make  the  production 
of  an  order  of  appointment  or  election  sufficient,  whatever 
may  be  the  mode  of  appointment  directed  in  each  parti- 
cular case. 

Haywood  having  acted  nine  years  as  trustee,  the  jury 
might  have  been  called  upon  to  presume  thatiie  had  been 
legally  appointed  (a) ;  and  if  it  were  shewn  that  the  original 
appointment  was  illegal,  then  they  might  presume  that  a 
subsequent  legal  election  or  appointment  had  taken  place. 
Should  not  this  rather  be  presumed  than  that  he  had  been 
acting  illegally  for  nine  years?  Here  an  instrument  was 
produced  under  the  hands  and  seals  of  persons  styling 
themselves  trustees.  This,  together  with  the  proof  of  their 
having  acted  as  trustees  for  a  long  period,  raises  a  strong 
prim&  facie  case  in  favour  of  their  being  actual  trustees ; 
and  it  does  not  now  lie  in  the  mouth  of  the  trustees  them- 
selves to  take  the  exception  to  the  validity  of  the  appoint- 
ment of  Haywood:  Pritchard  v.  Walker  (b).  If  the  acting 
as  trustee  for  a  length  of  time  should  not  estop  a  person 
from  saying  that  he  is  not  regularly  appointed,  the  trustees 
have  a  power  of  contriving  to  escape  from  their  engage- 
ments at  pleasure. 

This  case  differs  from  that  of  Fairlitle  d.  Mytton  v.  Gi7- 
bert{c),  because  there  the  point  decided  was,  that  the  act  of 
trustees  should  not  prevail  against  the  powers  of  an  act  of 

(o)  Vide  darke  v.  Imperial  Gtu         (6)  3  Carr.  &  Paj^ne,  S19. 
CompoMf^  ante,  217,  dd  point.  (c)  2  T.  R.  169. 
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parliament.     In  that  case  there  was  no  mode  by  which  the 
property  could  be  mortgaged. 

Denman,  C.J. — I  think  this  nonsuit  must  be  set  aside. 
I  am  glad  that  the  Court  can  come  to  this  decision  upon 
legal  grounds,  because  it  would  be  extremely  hard  upon 
parties,  and  very  mischievous  in  injuring  the  value  of 
securities  to  be  given  by  trustees,  if  persons  acting  as  trus- 
tees are  not  to  be  bound  by  their  own  acts.  We  think  that, 
under  the  words  of  the  134th  section,  all  that  was  neces- 
sary has  been  done.  We  may  put  a  liberal  construction 
upon  the  words  of  the  clause.  No  actual  appointment 
need  be  produced.  The  order,  and  proof  of  having  acted 
as  trustee,  are  sufficient.  If  this  be  not  the  true  construc- 
tion of  the  words  of  the  section,  then  the  act  leaves  it  open 
to  be  required  that  the  most  rigid  proof  of  appointment 
should  be  given.  As  to  the  case  of  FairtitU  v.  Gilbert, 
the  distinction  is  quite  clear.  There  the  question  was, 
whether  the  deed  would  be  an  estoppel  in  contravention 
of  an  act  of  parliament. 

LiTTLEDALE,  J. — I  am  inclined  to  think  that  trustees 
appointed  by  act  of  parliament  are  not  estopped  from  saying 
that  a  party  executing  a  deed  with  others  as  trustees  has 
not  been  legally  appointed ;  because  they  do  not  act  for 
themselves.  But  it  appears  to  me  that  the  clause  in  the 
General  Turnpike  Act  does  not  affect  this  question  of 
estoppel,  but  merely  says  what  shall  be  evidence  of  a  legal 
appointment.  The  first  question  that  arises  is,  whether 
the  general  act,  being  made  subsequently  to  the  local  acts, 
has  reference  to  them?  I  think  it  has  such  retrospective 
effect.  Then  there  is  another  question,  whether  the  trus- 
tees shall  be  estopped  where  the  order  is  produced,  and 
the  entry  as  trustee  shewn,  without  proof  of  an  actual 
appointment?  I  think  they  are,  otherwise  this  clause 
would  be  of  no  avail.  It  appears  to  me,  therefore,  that 
the  plaintiff  is  entitled  to  have  a  verdict  entered  for  him. 
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Taunton^  J. — I  am  of  opinion  that  the  rule  should  be 
made  absolute  on  the  ld4th  section  simply.  I  will  not 
put  it  on  the  ground  of  estoppel,  because  of  the  opinion 
thrown  out  in  Fairtitle  v.  Gilbert,  Although  in  the  deci- 
sion of  that  case  the  opinion  was  not  necessary,  yet  I  am 
reluctant  to  decide  on  the  question  of  estoppel .  The  ground 
on  which  I  decide  is,  that  under  the  134th  clause  it  is  suf- 
ficient proof  if  it  be  shewn  that  the  party  acted  as  trustee, 
and  an  order,  or  copy  of  an  order  of  appointment  or  elec- 
tion, be  produced.  I  think  that  the  object  of  the  clause 
was,  to  make  it  unnecessary  to  have  a  minute  inquiry  into 
the  validity  of  the  appointment,  or  any  investigation  re- 
specting other  matters,  such  as  taking  the  oath  or  being 
quaKfied.  If  this  be  not  the  true  construction  of  the  clause, 
I  think  the  provision  would  be  nugatory.  If  the  construc- 
tion contended  for  were  to  be  adopted,  the  clause  would 
become  a  dead  letter;  because  after  proof  of  an  order  it 
would  be  competent  to  the  objector  to  call  upon  the  other 
party  to  proceed  to  prove  that  there  was  a  valid  election. 
The  words  I  think  ought  to  be  construed,  not  to  require 
a  proof  of  regular  appointment,  but  some  proof,  some 
prirn^  facie  evidence,  of  an  appointment  de  facto.  The 
acting  for  nine  years  would,  I  think,  afford  such  primi 
fiude  evidence  as  would  satisfy  the  meaning  of  the  section. 
I  think  the  evidence  produced  was  quite  sufficient. 

Patteson,  J. — I  am  entirely  of  the  same  opinion  upon 
the  construction  of  the  134th  section.  The  words  amount 
to  nothing  tBore  than  that  where  the  party  is  not  named  in 
the  ac^  there  shall  be  some  slight  proof  of  appointment. 
Then  is  this  act  conclusive  in  the  present  case  ?  I  think  it 
is.  It  means,  it  is  true,  that  the  order  shall  be  such  as  is 
warranted  by  the  local  acts;  but  the  local  act  in  this  case 
requires  merely  that  the  appointment  itself  shall  be  under 
seal. 

Rule  absolute. 

R  2 
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Clarke  and  others  v.  Fell  and  another. 

B,  a  creditor  TROVER     for  a   stanhope.     At  the    trial   before   Deft- 

il.  to  repair  a  'Wflw,  C.  J.,   at  the  sittings  at  Westminster,  after  Michael- 

carnage,  un-  ^as  term  last,  it  appeared  that  in  April,  1831,  the  stanhope 

pay  ready  mo-  was  sent  by  the  plaintiffs  to  Molf,  who  was  a  coachmaker, 

fiey  for  the        ^^  ^^  repaired.     At  this  time  the  plaintiffs  were  the  holders 
repairs;  B.  '^  ^ 

cannot  upon      of  a  bill  of  exchange  for  24/.  1 85.  6d.  accepted  by  Mott, 
off^an^de-*^'  payable  on  the  IQth  June,  1831.     In  October,  1831,  the 

quate  portion     plaintiffs  demanded  the  stanhope  of  the  defendants,  into 
of  the  debt,  re-  '^  .  •       .    ,      ,  •  r  nr  1 

quire  the  re-      whose  possession  it  had  come  as  assignees  of  Mott  under  a 

delivery  of  the  commission  of  bankrupt,  the  date  of  which  did  not  appear, 
carnage  with-  ^     ^  \  ^  . 

out  payment     The  plaintiffs  at  the  same  time  offered  to  strike  off  from 

^''^And'in"'    ^^®  ^^^^  ^^  exchange,  20/.  13s.,  the  charge  for  the  repairs; 
become  bank-  the  defendants,  however,  refused  to  deliver  up  the  stanhope 

ruDt  either  be^  ^.i^ 

fore  or  after      ^^  these  terms.     For  the  plaintiffs  it  was  contended,  that 

the  completion  thes6  facts  established  a  case  of  mutual  credit  existing  at 

of  the  repairs,  .  riti  -  t  »     n  r^  i> 

his  assignees      the  time  of  the   bankruptcy,  within  O  Geo.  4,  c.  10,  s.  50; 

may  refuse  to    ^^^  jj^^j  jj^^  balance  between  the  amount  of  the  bill  and 

deliver  up  the 

carriage  until     the  charge  for  repairs,  was  the  only  debt.     The  defendants 

amount  of  the  ^^^^  evidence,  that  when  the  stanhope  was  sent  to  Moil  to 

repairs,  it  not    be  repaired,  the  plaintiffs  agreed  to  pay  for  the  repairs  in 
being,  for  this  ,  1    1         1  •  1        1         •■ 

purpose,  a        ready  motley,  and  that  the  repairs  were  not  completed  until 

case  of  mutual  gfjer  xhe  bankruptcy;  and  they  contended  that  the  plain- 
tiffs were  bound  to  tender  the  charge  for  the  repairs  in  ready 
money  {a).     The  learned  judge  told  the  jury,  that  if  there 


(a)  If  the  repairs  had  been  com- 
pleted before  the  bankruptcy,  the 
Jien  of  the  bankrupt  would  have 
depended  upon  his  right  to  receive 
the  money  in  respect  of  which  he 
claimed  the  right  to  detain.  But 
it  has  been  held  both  at  law,  (  Lech' 
mere  v.  Hawkins,  2  Esp.  N.  P.  C. 
626,)  and  in  equity,  (  Taylor  v.  Okey, 
13  Ves.  180,)  that  a  creditor  who 
borrows  money  of  his  debtor  upon 


an  express  promise  to  repay  the 
amount,  may  nevertheless  set  off 
his  original  debt.  In  Atkinson  and 
others,  assignees  of  Hodges  v.  El- 
lioti,  7  T.  R.  378,  Hodges,  the 
bankrupt,  had  bonghtof  Ellioit  two 
parcels  of  goods  on  credit.  When 
the  first  parcel  became  due,  Hodge$ 
indorsed  to  EiiioU  a  bill  exceed- 
ing the  amount  of  the  first  invoice, 
under  a  promise  to  return  the  dif- 
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was  an  agf eement  for  ready  moneys  this  Was  not  a  case  of 
mutual  credit ;  and  that  if  they  either  thought  that  the  bar- 
gain was  such,  or  that  the  repairs  were  not  complete  till 
after  the  bankruptcy,  they  ought  to  find  for  the  defendants. 
The  jury  being  of  opinion  that  the  agreement  for  the 
repairs  was  for  ready  money,  and  that  the  repairs  were  not 
completed  until  after  the  bankruptcy,  found  a  verdict  for 
the  defendants. 
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Cleasby  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. If  this  was  a  case  of  mutual  credit,  the  plaintiffs 
are  entitled  to  recover  the  stanhope  without  tendering  the 
amount  of  the  repairs.  The  effect  of  the  50th  section  is 
to  extinguish  the  two  original  debts,  and  create  a  new  one, 
that  of  the  balance.  No  more  than  the  balance  is  to  be 
claimed  on  either  side ;  and  the  existence  of  a  lien  in  respect 
of  one  claim  makes  no  difference,  because  the  statute  merges 
the  claim  io  respect  of  which  the  lien  arose.     In  Olive  v. 


ference  when  recei%'ed.  The  bill 
was  duly  paid,  and  Hodges  became 
bankropt  before  the  second  parcel 
fell  doe.  ElUoit  was  allowed  to 
set  off  the  excess  upon  the  bill 
agiunst  the  amount  of  the  second 
invoice.  In  Cornforth  v.  Riveti, 
9  M.  &  S.  510,  which  was  assump- 
nt  for  goods  sold  and  delivered, 
the  defendant  was  allowed  to  set 
off  money  due  to  him  upon  a  bill 
of  exchange  accepted  by  the  plain- 
tiff, of  which  he  had  become  the 
bolder  after  the  sale,  and  before  the 
delivery  of  the  goods,  although  upon 
die  purchase  he  had  agreed  to  pay 
the  plaintiff  ready  money  for  the 
goods.  It  is  true,  that  in  that  case 
Lord  EUenlforoughsRySf  **  the  plain- 
tiff should  have  resisted  the  taking 
away  of  his  goods,  without  ready 
money,  which  he  would  have  a  right 


to  do  by  hi$  agreement."  That, 
however,  was  not  strictly  a  case  of 
lien;  for  until  delivery  the  property 
in  the  goods  remained  in  the  ven- 
dor, who  could  not  be  required  to 
execute  the  contract  by  delivery, 
except  upon  the  terms  of  the  ori- 
ginal agreement.  See  2  Mann.  & 
Ryl.  566,  (rf).  But  in  Flinty  Ex 
parte,  1  Swanst.  30^  when  A.  being 
already  a  creditor  of  B.,  advanced 
money  to  B.,  on  the  deposit  of  a 
bill  of  exchange,  A,  undertaking 
to  pay  over  to  B.  the  difference 
between  such  advance  and  the 
amount  of  the  bill  when  paid, 
and  the  bill  was  dishonoured,  and 
B.  became  bankrupt,  A.  was  not 
allowed  to  set  off  his  original  debt 
against  the  demand  of  the  assignees 
for  the  surplus  proceeds  of  the  bill. 
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1833.  Smith,  (a)  Gibbs,  J.,  says,  "  Supposing  the  doctrine  to  pre- 
vail, all  the  law  of  lien  is  superseded  in  cases  of  bankruptcy, 
because  that  can  never  arise  without  the  question  of  mutual 
credit  arising  at  the  same  time/'  Now  this  was  a  case  of  mu- 
tual credit  at  the  time  of  the  bankruptcy  within  the  statute, 
according  to  the  meaning  of  that  expression,  which  has 
been  settled  by  several  decided  cases.  In  Rose  v.  Sims  (b), 
Parke,  J.,  says,  ^'  the  provision  with  respect  to  mutual 
credit  is  confined  to  debts  between  the  bankrupt  and  other 
parties,  or  to  transactions  necessarily  ending  in  debts."  In 
the  same  case,  lautUon,  J.,  also  says,  **  a  mutual  credit  may 
be  said  to  exist  where  there  is  a  debt,  or  something  which 
will  end  in  a  debt.*'  This  case  comes  precisely  within  these 
definitions  of  mutual  credit;  on  the  one  side  there  was  a 
debt  upon  the  bill  of  exchange  of  which  the  bankrupt  was 
acceptor,  and  the  plaintiffs  were  holders ;  on  the  other  side 
there  was  not  certainly  a  debt,  but  a  transaction  which  must 
necessarily  end  in  one  as  soon  as  the  repairs  were  complete. 
This  is  analogous  to  the  case  of  goods  being  entrusted  to  a 
factor  for  sale,  where  there  is  at  the  time  a  debt  due  from 
the  principal  to  the  factor.  Upon  the  bankruptcy  of  the 
principal  previous  to  the  sale  of  the  goods,  the  factor  can 
only  be  compelled  to  pay  over  the  balance  which  is  found 
due  after  the  sale  of  the  goods,  upon  the  ground  that  at  the 
time  of  the  bankruptcy  there  is  a  mutual  credit  between 
them.     French  v.  Fenn  (c),  0/ive  v.  Smith  (rf). 

In  Rose  v.  Hart  (e),  in  which  the  doctrine  of  mutual 
credit  was  in  some  degree  limited,  Gibbs,  C.  J.,  in  stating 
the  correct  meaning  of  the  term,  which  coincides  with  that 
before  given,  admitted  that  it  extended  to  cases  where 
there  was  a  debt  on  one  side,  and  on  the  other  a  delivery 
of  property  for  a  purpose  which  must  in  its  nature  termi- 
nate in  a  debt.     The  last  cited  case  arose  upon  the  5  Geo, 

(a)  5  Taunt.  68.  tion,  588,  7th  edition,  536. 

{h)  1  Barn,  and  Adol.  5^1.  (d)  5  Taunt.  56. 

(f)  Cooke,  B.  L.  577,  6th  edi-  (c)  8  Taunt.  504. 
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9»  G.  30 ;  but  the  50tb  section  6  Geo.  4,  c.  16,  corresponds 
with  the  previous  enactment  in  this  respect,  except  that  the 
words  *'  debt  or  demand"  are  made  use  of  instead  of  the 
word  "  debt." 

It  is  immaterial  that  the  contract  was,  that  the  repairs 
should  be  paid  in  ready  money.  The  effect  of  that  stipu- 
lation was  to  make  the  money  due  at  the  time  when  the 
repairs  were  finished ;  not  to  prevent  the  application  of  the 
provisions  of  the  Bankrupt  Act  as  to  mutual  credit.  In  De^ 
mainbray  v.  Metcalfe ^  cited  by  Lord  Hardwick,  in  Ex  parte 
Deeze  (a).  Lord  Cowper,  speaking  of  mutual  credit  between 
the  pawnor  and  pawnee,  said  that  he  looked  upon  it  as  an 
account  current  between  the  parties,  to  raise  a  case  of  mu- 
tual credit.  It  is  impossible  to  put  a  stronger  case  of  spe- 
cific lien  than  that  of  pawnor  and  pawnee.  When  the 
goods  are  deposited  as  a  pawn,  it  is  agreed  that  they  shall 
be  held  until  the  money  advanced  upon  them  be  repaid. 
Yet  the  above  is  an  authority  that  such  an  agreement  does 
not  prevent  the  claim  from  being,  in  the  event  of  a  bank- 
ruptcy, an  item  of  mutual  credit. 

Nor  does  it  make  any  difference  that  the  repairs  in  this 
case  were  not  finished  until  after  the  bankruptcy.  The 
only  defence  which  the  assignees  could  have,  was,  that  they 
had  a  lien.  If  they  repudiate  the  contract  to  repair,  they 
have  no  defence,  as  nothing  was  due  to  them.  If  they 
adopt  the  contract,  they  take  it  with  all  the  consequences 
and  liabilities  attached  to  it.  Hodgson  v.  Smith  {6),  It  is 
there  said,  '*  assignees  may  either  affirm  or  disaffirm  the 
contract  of  the  bankrupt ;  yet,  if  they  do  affirm  it,  they 
must  act  consistently  throughout ;  they  cannot,  as  has  been 
often  observed  in  cases  of  this  kind,  blow  hot  and  cold," 
&c.  This  would  be  an  authority  for  the  plaintiffs,  sup- 
posing the  agreement  respecting  the  repairs  of  the  stan- 
hope, and  the  delivery  of  it,  to  have  been  made  after  the 
bankruptcy — the  assignees  adopting  it.     But  as  the  trans- 

(«)  1  Atk.  229;  2  Vernon,  691.  (6)  4  T.  R.  217. 
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action  was  inchoate  before  the  bankruptcy,  it  comes  within 
the  precise  definitions  of  mutual  credit  before  given,  being 
a  transaction  which  must  end  in  a  debt. 

Little  DALE,  J. — Under  all  the  circumstances  of  the 
case,  I  think  that  this  1s  not  a  case  of  mutual  credit.  If 
there  had  been  no  contract  to  pay  in  ready  money,  then  I 
should  say  that  this  was  a  case  of  mutual  credit,  and  the 
only  inquiry  to  be  made  would  be  on  which  side  the  balance 
lay.  The  contract  to  pay  in  ready  money  makes  all  the 
difference ;  because  the  delivery  might  depend  upon  pay- 
ment of  the  money.  In  Corrtforth  v.  Rivett  (a),  which  was 
an  action  for  goods  sold  and  delivered,  to  which  a  set-off 
was  pleaded,  Lord  Ellenburough  said,  the  plaintiff  should 
have  resisted  the  taking  away  of  his  goods  without  ready 
money,  which  he  would  have  had  a  right  to  do  by  his 
agreement.  In  this  case  the  bankrupt  might  have  insisted 
upon  retaining  the  stanhope  until  payment  of  the  charge 
for  the  repairs  was  made  in  bank  notes  or  sovereigns,  and 
the  assignees  may  therefore  do  the  same.  The  other 
question,  then,  does  not  arise,  viz.  supposing  this  to  be  a 
case  of  mutual  credit,  whether  it  makes  any  difference  that 
the  work  was  not  completed  until  after  the  bankruptcy. 
In  my  opinion,  if  the  assignees  choose  to  go  on  with  the 
contract^  they  must  adopt  it  with  all  its  consequences. 

Taunton,  J. — I  am  of  the  same  opinion.  I  think  that 
there  was  no  misdirection,  and  that  the  verdict  was 
right.  There  is  one  incidental  point  to  which  I  would 
refer.  It  has  been  said  by  Mr.  Cleasbj/,  that  there  was  an 
offer  on  the  part  of  the  plaintiff  to  deduct  the  amount  of 
the  repairs  of  the  stanhope  from  the  amount  of  the  bill  of 
exchange.  That  offer  of  set-off  is  different  from  an  offer 
to  pay  ready  money.  If  ready  money  had  been  offered, 
the  subsequent  detainer  would  have  been  wrongful.     As 

(a)  2  M.  &  S.  510,  ante  245,  d. 


Clarke 
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to  the  general  question,  whether  this  is  a  case  of  mutual         1833. 
credit ;  for  some  purposes,  and  in  some  sense  of  the  words, 
mutual  credit  was  given.     If  the  plaintiff  had  gone  before  v. 

the  Commissioners  to  have  proved  his  debt  on  the  bill  of  Fell. 
exchange,  it  would  have  been  competent  for  the  assignees 
to  say  that  a  debt  was  due  from  the  plaintiff  to  the 
bankrupt,  and  to  reduce  the  proof  of  the  plaintiff  to  the 
exact  balance.  Had  this  been  done,  the  lien  would  have 
been  destroyed.  In  this  way,  this  is  a  case  of  mutual  cre- 
dit. The  question  then  arises,  whether  the  bargain  to  pay 
in  ready  money  is  annulled  by  the  bankruptcy.  The  jury 
having  found  that  the  agreement  was  to  pay  in  ready 
money,  the  bankrupt  had  a  lien  on  the  stanhope,  which 
continued  until  ready  money  was  paid,  and  to  the  benefit 
of  that  contract  made  by  the  bankrupt  his  assignees  are 
entitled.  As  to  one  of  the  cases  cited,  jRo5^  v.  Hart,  all 
that  was  decided  in  that  case  was,  that  the  defendant  who 
claimed  a  general  lien,  had  no  right  to  retain  the  goods  of 
the  bankrupt  from  his  assignees,  for  the  general  balance  of 
his  account.  That  case  is  very  different  from  this.  The 
lien  claimed  here  is  a  specific  common  law  lien,  not  a 
general  lieii. 

Patteson,  J. — I  am  of  the  same  opinion.  It  was 
found  by  the  jury,  that  there  was  an  agreement  to  pay  in 
ready  money.  If  there  had  been  no  bankruptcy,  the  bill  for 
the  repairs  must  have  been  paid  before  the  return  of  the 
stanhope  could  have  been  compelled.  This  is  quite  clear, 
from  the  case  of  Cortiforth  v.  Rivett  (a).  This  is  not  a  ques- 
tion of  set-off,  but  of  mutual  credit,  Buchanan  v.  Find- 
lay  (b).  I  agree  with  Mr.  Cleasby,  that  to  constitute  a 
case  of  mutual  credit,  a  debt,  or  that  which  will  eventually 
terminate  in  a  debt,  must  exist  between  the  parties  ;  but  I 
know  no  case  in  which  it  has  been  decided  that  a  bank- 


Co)  2  Maul.  &  Selw.  510,  ante  (b)  4  Mann.  &  Ryl.  593 ;    9 

245.  Bam.  &.  Crcssw.  738. 
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ruptcy  destroys  a  particular  lien.  I  ground  my  opinion 
entirely  on  the  circumstance  tbat  the  contract  to  repair  the 
stanhope  was,  that  the  amount  should  be  paid  in  ready 
money. 

Rule  refused  (a). 

(a)  And  see  Fair  v.  M^Iver,  10  East,  130,  138 ;  Peek  v.  Northcote, 
7  Taunt.  478. 


A  plaintiff 
arresting  a  de- 
fendant under 
a  misappre- 
hension of  a 
doubtful  point 
of  law,  is  not 
liable  to  pay 
the  defendant 
his  costs,  un- 
der 43  Geo,  3, 
c.  46,  s.  3. 


Stovin  V,  Taylor. 

Assumpsit  by  the  drawer  against  the  acceptor  of  a 
bill  of  exchange.  The  defendant  had  been  held  to  bail 
for  the  sum  of  9,81.  upon  an  affidavit  of  debt,  stating  that 
so  much  money  had  been  paid  by  plaintiff  to  defendant's 
use.  The  declaration  contained  a  count  on  the  bill  of  ex- 
change, and  the  common  money  counts.  By  the  particu- 
lars of  demand  annexed  to  the  declaration,  it  appeared  that 
the  action  was  brought  for  1^/.  12«.,  the  amount  for  which 
the  bill  of  exchange  was  drawn  and  accepted ;  and  for 
15/.  85.,  being  the  costs  paid  by  the  plaintiff  in  an  action 
brought  against  him,  as  drawer,  by  an  indorser  of  the  same 
bill  of  exchange,  in  consequence  of  its  having  been  dis- 
honored by  the  defendant.  At  the  trial  before  Denmaff, 
C.  J.,  at  the  sittings  after  Michaelmas  term  last,  the  coun- 
sel for  the  plaintiff  admitted  at  the  outset  of  the  cause,  that 
the  amount  of  the  bill  only  could  be  recovered ;  and  a  ver- 
dict for  the  sum  of  12/.  12s.  was  taken  accordingly. 
Upon  an  affidavit  stating  the  above  facts. 


Whether 
drawer  may 
sue  acceptor 
for  costs  of 
action  against 
former. 


Buti  now  moved  for  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  defendant  should  not  be  allowed  his  costs  of 
suit,  to  be  taxed  by  the  master,  pursuant  to  the  third  section 
of  43  Geo,  3,  c.  46.  The  drawer  of  a  bill  of  exchange  no^ 
being  able  to  maintain  an  action  against  the  acceptor  for 
the  costs  of  a  suit  against  him  occasioned  by  the  dishonor 
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of  such  billy  this  case  comes  within  the  operation  of  the 
statute;    Dawson  v.  Morgan  (a).    [Patteson,  J.     In  that       ^Z^"^ 
case  the  action  was  brought  by  an  indorser  against  the  v, 

acceptor.  Between  these  parties  there  is  no  privity.]  But 
the  principle  is  the  same  in  both  cases,  as  the  drawer  is 
bound  to  pay  in  default  of  acceptance,  and  the  acceptor  is 
only  liable  for  the  amount  of  bill  and  interest,  and  not  for 
costs,  to  which  the  drawer  has  subjected  himself  through 
his  own  neglect.  [Taunton,  J.  This  is  an  application  to 
the  Court,  upon  the  ground  that  there  was  want  of  probable 
cause  for  the  arrest.  Surely  a  mistake  in  law  is  not  a  suf- 
ficient ground  for  granting  this  application.  I  am  not  sure 
that  the  costs  might  not  be  recovered  by  the  drawer,  against 
the  acceptor,  as  unliquidated  damages.]  The  plaintiff  does 
not  sue  specially,  but  merely  on  the  bill  of  exchange;  and 
there  is  no  authority  to  shew  that  the  costs  of  the  action 
could  be  recovered  (if  at  all)  as  unliquidated  damages. 
The  case  of  Gompertz  v.  Denton  (6),  argued  in  the  Court 
of  Exchequer,  is  an  authority,  that  where  a  plaintiff  holds 
a  defendant  to  bail  without  having  a  legal  right  so  to  do, 
this  case  is  within  the  statute.  In  the  present  instance, 
the  plaintiff  had  no  legal  right  to  arrest  for  the  amount  in 
question,  and  the  defendant  is  entitled  to  his  costs. 

Per  Curiam. — We    cannot  say  that  in   this  case  there 
was  an  absence  of  probable  cause  of  arrest. 

Rule  refused  (c). 


(a)  9  Barn.  &  Cretsw.  618;  Cressw.  117;  Day  v.  Picton,  5 
and  see  Jonei  v.  Brooke,  4  Taant.  Mann.  &  Ryl.  31,  and  10  Bam.  & 
464.  Cressw.  130;   Longridge  v.  Dor- 

(b)  1  Crompton  &  Meeson,  207.  ville,  5  Barn.  &  Alders.  1 17;  Kemp 
(e)  And  see  Donlan  v.  Brett,  5  v.  Burt,  post;    Roper  v^Sheasby, 

Mann.  &  Ryl.  i9,  and  10  Bam.  8c  1  Crompton  &  Meeson,  part  3. 
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The  King  v.  The  Justices  of  Somerset. 

Theauthoritj  THE  friendly  society  of  Marksbury  and  Stanton  Prior, 
under  10  Geo.    ^^^  instituted  in  the  year  1781,  and  in  1794  the  rules  were 

4,  c.6yto  inrolled  at  the  Quarter  Sessions  held   at  Wells,  for  the 

inquire  whe-  i       «r.  a^        r»         r,*         ^ 

ther  the  cables  County  of  Somerset,  pursuant  to  the  So  Geo.  3,  c.  54.  s.  2. 

°^5*h™*fi^ .  Since  the  passing  of  the  10  Geo.  4,  c.  36,  the  society  has, 
friendly  socie-  under  the  39th  section,  thought  fit  to  conform  to  the  pro- 
b^^adopted^**^  visions  of  that  act.  On  the  Slst  September  last  the  rules 
does  not  were  accordingly  amended,  and  duly  certified  by  the  bar- 

societies  insti-    "ster  appointed  to  certify  the  rules  of  Savings  Banks,  and 

tuted  before  ^^re  left  with  the  clerk  of  the  peace  to  be  laid  before  the 
the  passing  of  .  .  ,         ,  ,  •   i     t      •       n   j        j 

that  act.  quarter  sessions,  m  order  that  they  might  be  inrolled  and 

confirmed  pursuant  to  the  late  act.  The  Court  of  Quar- 
ter Sessions  refused  to  inrol  and  confirm  the  rules,  because 
they  considered  that  the  provision  contained  in  the  6th 
section  of  10  Geo.  4,  c.  56,  is  one  of  those  to  which  old 
societies  are,  by  the  39th  section,  required  to  conform; 
and  were  of  opinion  that  the  proposed  tables  of  payments 
and  benefits  could  not  be  adopted  with  safety  to  all  parties 
concerned. 

In  Trinity  term  last  Tidd  Pratt  obtained  a  rule,  calling 
upon  the  justices  for  the  county  of  Somerset  to  shew  cause 
why  a  mandamus  should  not  issue  commanding  them  to 
inrol  and  confirm  these  rules,  against  which 

Erie  now  shewed  cause.  The  6th  section,  though  in 
terms  it  applies  only  to  societies  which  should  be  in- 
stituted after  the  passing  the  act,  yet  by  the  opera- 
tion of  the  39th  and  40th  clauses  is  extended  to  old 
societies  conforming  to  the  10  Geo.  4,  c.  56.  The  39th 
section  enacts,  **  that  this  act  shall  extend  to  all  friendly 
societies  hereafter  to  be  established,  and  also  to  societies 
already  established,  as  soon  as  they  shall  think  fit  to 
conform  to  the  provisions  thereof;"  and  the  40th  section 
declares,  "  that  old  societies  not  conforming  within  three 
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years  after  the  passing  of  this  act,  shall  cease  to  be  entitled         183S. 
to  the  privileges  and  provisions  of  the    former   statutes/' 
vhich  are  repealed  by  the  first  clause;  but  by  the  40th  v. 

directed  to  remain  in  force  for  three  years,  or  until  such  ^^  Somerset* 
time  as  the  old  societies  shall  conform.  All  the  former 
sections,  from  the  1st  to  the  S9th,  (with  the  exception  of 
the  6th)  though  in  terms  relating  exclusively  to  societies  to 
be  established,  are  held  to  extend  to  societies  already 
established.  The.  6th  clause,  it  is  now  contended,  is  not 
touched  by  the  39th.  It  enacts,  '*  that  no  rules  of  any 
society  hereafter  to  be  formed  shall  be  allowed,  unless  it 
shall  appear  to  the  justices,  to  whom  the  same  are  ten- 
dered, that  the  tables  of  the  payments  to  be  made  by  the 
members,  and  of  the  benefits  to  be  received  by  them,  may 
be  adopted  with  safety  to  all  parties  concerned.  The 
question  is,  whether,  in  the  case  of  new  rules  made  by 
societies  established  before  the  act,  the  magistrates  at  their 
quarter  sessions  are  merely  to  act  ministerially  in  inrolling 
and  confirming  the  rules,  or  to  have  a  discretionary  power 
to  refuse  to  inrol,  when  they  think  the  tables  cannot  be 
adopted  with  safety.  By  the  4th  section,  which  it  is 
admitted  applies  to  the  case  of  old  societies,  it  is  required 
that  the  rules  of  any  society,  after  having  been  certified  by 
the  barrister,  shall  be  deposited  with  the  clerk  of  the  peace, 
and  by  him  laid  before  the  justices  at  the  next  general 
quarter  sessions,  and  the  justices  are  authorized  and  re- 
quired to  allow  and  confirm  the  same;  and  the  clerk  of  the 
peace  is  then  to  file  them  on  the  rolls  of  the  sessions,  and 
sign  a  certificate  of  the  inrolment.  If  it  had  been  intended 
that  the  magistrates  should  have  no  discretion,  the  act 
would  have  authorized  the  clerk  of  the  peace  to  inrol  in 
the  first  instance,  and  would  not  have  required  the  rules  to 
be  first  given  to  him  to  be  laid  before  the  sessions,  and 
thence  to  be  returned  to  him  for  inrolment.  In  all  the 
acts,  the  legislature  has  relied  much  upon  the  wisdom  of 
the  justices  in  deciding  whether  rules  can  be  safely  adopted 
or  not. 
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183S.  Tidd  Pratt,  conirii.     The  6th  clause  was  not  intended 

to  apply  to  old  societies.     Somerset  and  Middlesex  are 
V.  the  only  counties  in  which  the  magistrates  have  supposed 

opSom*rs^*^  the  6th  section  gave  them  jurisdiction  over  the  rules  of  old 

societies.  The  first  act  was  passed  in  1793  {a),  and  from 
that  period  until  the  year  1819»  when  Mr.  Courtenatf^s 
act  {b)  passed,  there  was  no  power  of  interference  on 
the  part  of  the  magistrates  with  respect  to  the  tables. 
By  the  last-mentioned  act  a  jurisdiction  was  given  which 
has  been  since  found  inconvenient ;  and  in  1 829»  the  act 
of  10  Geo.  4  (c)  passed,  by  which  the  power  which  the 
magistrates  possessed  under  the  preceding  act  was  given 
to  the  barrister.  When  the  present  bill  was  first  intro- 
duced into  the  house  it  did  not  contain  the  6th  clause, 
which  was  added  subsequently.  [Denman,  C  J.  I  think 
we  cannot  hear  that]  If  the  words  "  hereafter  to  be 
formed/'  had  not  been  inserted  in  the  clause,  the  case  would 
have  been  different. 

Denman,  C.  J. — I  believe  we  are  all  of  opinion  that 
the  magistrates  have  not  the  power  of  refusing  to  inrol 
the  rules,  because  they  think  the  tables  not  good. 

Rule  discharged. 
(a)  S3  Ceo.  3,  c.  54.         (b)  59  Geo.  3,  c.  1S8.        (c)  10  Geo.  4,  c.  56. 


Saville,  and  Joyce  his  Wife,  v.  Sweeny. 

Action  does      CASE  for  slander.     The  first  count  of  the  declaration, 

not  lie  at  the 

suit  ofhusband  after  the  usual  inducement  of  good  character,  averred  that 
words^tander-  ^^^  plaintiff  Joyce  carried  on  the  trade  of  a  boarding-house 
ing  the  wife  in    keeper,  and  for  the  purpose  of  carrying  on  such  business 

o  f  rnQA  canned 

on  by  her,  it     occupied  a  boarding-house;  that  she  had  acquired  credit 

not  being 

alleged  that  she  was  divorced  a  mensa  et  Ihoro,  or  had  a  separate  maintenance. 
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with  one  Hewitt  and  others,  and  had  been  supplied  by  18SS. 
them  with  necessaries  for  conducting  her  business,  by 
means  of  which  she  acquired  profit;  but  that  the  defendant 
contriving  and  intending  to  cause  her  to  be  suspected  of 
adultery,  and  to  prevent  her  from  carrying  on  the  said 
boarding-house,  in  a  conversation  with  one  Pardy  of 
and  concerning  her  in  the  way  of  her  business,  spoke  of 
ber»  of  and  concerning  her  business,  the  following  fake 
words:  "  Oh  that  vile  woman,  her  passionate  and  general 
conduct  is  so  disgusting  she  has  driven  all  the  ladies  out  of 
the  house — ^you  had  better  get  rid  of  her — I  have  always 
paid  the  rent" 

The  second  count  was  similar  to  the  first,  except  that 
the  scandalous  words  were^  she  *'  is  a  whore — she  is  a  pros- 
titute— she  is  common." 

The  third  count  was  similar  to  the  firsts  except  that  the 
words  were,  "  she  is  committing  adultery  with  that  man  in 
the  next  room.** 

The  fourth  count  was  also  similar  to  the  first,  except 
that  the  words  were,  *'  she  is  a  whore — she  is  common." 

The  fifth  count  was  similar  to  the  first,  except  that  the 

scandalous  words  were,  "  I  have  seen  Colonel  H go 

into  her  room,  she  is  a  whore — she  is  common." 

The  sixth  count  was  also  similar  to  the  first,  except  that 
the  words  were, "  you  will  never  get  your  money,  for  I  have 
lent  her  several  pounds,  and  have  supported  her  some  time." 

The  seventh  count  was  similar  to  the  first,  except  that 
Ae  scandalous  words  were,  "  she  left  London  and  has  not 
paid  her  tradespeople  there,  not  even  her  servant.  You 
are  very  foolish  to  trust  her.*' 

The  conclusion  to  these  counts  slated,  as  special  damage, 
that  by  reason  of  the  premises  John  Hewitt  and  others  had 
refused  to  supply  Joyce  with  necessaries  upon  credit. 
There  was  a  second  set  of  counts,  which  stated  special 
damage,  and  the  same  scandalous  words,  but  varied  from 
the  preceding  counts  in  stating  that  the  plaintiff  Joyce 
lived  separate  from  her  husband. 
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1833.  A  third  set  of  counts  stated  that  Jot/ce  lived  apart  from 

her  husband,  and  had  sustained  special  damage,  but  stated 
the  scandalous  conversations  differently. 
Sweeny.  ^  fourth  set  of  counts,  without  stating  that  Joj/ce  lived 

apart  from  her  husband,  stated  substantially  the  same  scan- 
dalous matter,  and  stated  as  special  damage,  that  her 
friends  had  not  provided  her  with  necessaries,  as  thej  before 
that  time  had  been  accustomed  to  do. 

At  the  trial  of  this  cause  at  the  Hampshire  spring 
assizes  in  1832,  before  Park,  J.,  it  was  objected  that  the 
wife  should  not  have  been  a  party  to  the  action.  The 
learned  judge  told  the  jury  that  the  wife  was  properly 
joined.  A  verdict  was  found  for  the  plaintiff  on  the  first 
and  third  sets  of  counts,  damages  100/.  In  Easter  term 
1832,  Follett  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  in 
arrest  of  judgment,  against  which 

Bompas,  Serjeant,  and  Sewell,  now  shewed  cause.  1.  As 
to  the  nonsuit  applied  for.  This  is  a  question  arising  upon 
the  record  only,  and  therefore  is  not  matter  of  nonsuit. 
The  scandalous  words  stated  in  the  declaration  are  action- 
able of  themselves,  because  they  are  spoken  of  one  of  the 
plaintiffs  in  the  way  of  her  trade;  Seaman  v.  Bigg  (a), 
Terry  v.  Hooper  {b).  In  Wharton  v.  Brook  (c),  words 
spoken  of  a  midwife  in  the  relation  to  her  trade,  were  held 
actionable.  The  rule  with  respect  to  the  joinder  of  the 
husband  and  wife  in  actions  is  this,  that  wherever  the  wife 
is  the  meritorious  cause  of  action,  she  must  be  joined. 
This  appears  from  a  number  of  cases;  Brashford  v.  Buck^ 
ingham  id),  Pratt  and  Kr.  v.  Taylor  (e).  Welter  v.  Baker  (J'), 
Philliskirk  v.  Pluckwell  (g).  Fountain  v.  Smiih  (A),  D«w- 
stan  and  others  v.   Burwell  and    others (t).      Here,   the 

(a)  Cro.  Car.  480.  (f)  2  Wils.  424. 

(b)  1  Lev.  115.  (g)  2  M.  &  S.  393. 

(c)  1  Vemris,21.  (A)  2  Siderf.  138. 

(d)  Cro.  Jac.  77,  205.  (i)  1  Wils.  224. 
(<r)  Cro.  Eiiz.  61. 
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damage  was  sustained  by  her  alone.  She  was  living  sepa-  1883. 
rate  from  her  husband,  and  the  words  are  alleged  to  have 
been  spoken  of  her  in  relation  to  her  business ;  and  the 
damage  is  laid  to  have  been  to  her  alone  in  her  business. 
Id  Russell  v.  Come  {a),  which  was  an  action  brought  by 
hbsbaod  and  wife  for  the  battery  of  the  wife,  and  there  was  Battery  of 
one  count  for  beating  her,  per  quod  negotia  ipsius  (of  the  ^'^®* 
liusband)  infecta  remanserunt,  and  which  concluded  ad 
damnum  ipsorum,  the  Court  refused  to  arrest  the  judg- 
ment. HoU,  C.  J.  there  also  stated,  that  in  the  case  of 
Coleman  v.  Harcourt  {b),  the  special  damage  was  laid  as 
having  been  sustained  by  the  husband.  In  the  present 
case  the  wife  is  alleged  to  have  sustained  the  damage.  In 
all  actions  of  tort,  of  assault  and  battery  of  the  wife,  and  of 
slander,  where  the  words  are  actionable  of  themselves,  the 
wife  must  join.  The  Courts  went  so  far  at  one  time,  as 
to  decide  that  where  a  wife  was  divorced  a  rnensd  et  thoro,  pi^orce  a 
aha  might  sue  alone;  Ex  parte  Green  (c),  and  Ringstead  y.  mensdeUhoro, 
Lady  Lanesborough  {d).  Suppose  the  wife  had  been  the 
servant,  and  had  carried  on  the  boarding-house  for  a 
stranger,  and  words  were  spoken  of  her  in  consequence  of 
which  the  business  was  prevented  from  being  carried  on, 
and  she  herself  lost  her  situation,  the  husband  and  wife 
might  maintain  an  action  without  stating  special  damage. 
In  this  case,  the  whole  damage  relates  to  the  personal 
suffering  of  the  wife.  No  injury  has  been  sustained  by  the 
husband.  If  this  case  had  gone  to  the  jury  in  the  dame  of 
the  husband  only,  it  would  have  been  represented  to  them 
that  the  husband  had  sustained  no  injury;  and  although  the 
jury  would  have  been  directed  to  find  for  him  in  the  same 
manner  as  they  would  have  done  if  the  wife  had  been 
joined,  they  would  have  given  but  small  damages.  If  a 
wife  were  not  to  be  joined  in  a  case  of  personal  injury  to 
herself,  the  consequence  would  be,  that  her  whole  remedy 

(a)  a  Ld.  Raymond,  1031 ;  5.  C.         (c)  Cooke's  B.  L.  6th  edit.  315. 
1  Salk.  119.  id)  Cited  in  Corbet  v.  PoelnUs, 

(h)  1  Levinz,  140.  1  T.  R.  5. 

s 
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would  be  little  more  than  nominal,  as  no  jury  would  give 
large  damages  to  the  husband  alone. 

Folktty  contr'A.     Leave  was  given  to  move  either  in  arrest 
of  judgment  or  for  a  nonsuit ;  and    the  reason  why  the  rule 
was  taken  in  the  alternative  was,  that  it  was    said  that  the 
special  damage  made   these  words  actionable,  and  no  spe- 
cial damage  was  proved  at  the  trial.      For  the  purpose  of 
arresting  the  judgment,  it  is  immaterial  whether  there  was 
or  was  not  special  damage,  the  question  being  whether  the 
action  is  maintainable  in  its  present  shape  by  the  husband 
and  wife.     It  is  clear  that  no  action  would  lie  simply  for  the 
speaking  of  these  words,  for  they  are  not  actionable  in  them- 
selves.     Upon  this  point  it  is  not  necessary  to  trouble  the 
Court  with  authorities.     But  it  is  said  that  these  words  are 
actionable,  because  they  are  spoken  of  the  plaintiff  in  her 
trade.     In  an  action  for  words  spoken  of  a  plaintiff  in  the 
way  of  his  trade,  it  is  unnecessary  to  prove  special  damage, 
pecuniary  loss  being  supposed  to   follow  from  injurious 
words  so  spoken.     The  pecuniary  loss  in  this  case  is  an 
injury  exclusively  to  the  husband,  as  the  business  belongs 
to  him.      With  regard   to  the  particular  special  damage 
stated  in  the  third  set  of  counts,  that  the  wife  was  deprived 
of  her  necessary  food,  that  was  not  proved ;  and  if  it  had 
been  so,  that  would  not  make  the  action  maintainable  in 
her  name,  for,  as  there  has  been  no  divorce,  it  is  the  hus- 
band's duty  to  supply  his  wife  with  necessaries.     It  is  said 
that  the  wife  is  the  meritorious  cause  of  action,  because 
the  words  were  spoken  of  her,  but  that  does  not  make  her 
ExprcfM  pro-     so.     The  cases  in  which  the  wife  has  joined  as  the  merito* 
beinz  meritn'    "ous  caus&  of  action  are  cases  in  whicli  there  had  been  an 
rious  cause  of  express  promise  to  the  wife.      This  distinction  is  laid  down 
in  Selwyn's  N.P.  273,  where  it  is  said,  although  the  law 
will  not  imply  a  promise  to  the  wife,  yet  where  the  wife  is 
the  meritorious  cause  of  action,  that  is,  where  the  defendant 
has  derived  profit  or  advantage  from  her  labour  or  skilly  and  an 
express  promise  of  remuneration  is  made  by  the  defendant  to 
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the  wife,  if  in  such  case  an  action  is  brought  by  the  husband 
and  wife  jointly,  and  it  is  expressly  stated  in  the  declaration 
that  the  promise  was  made  to  the  wife,  an  objection  cannot 
be  raised  to  such  declaration,  merely  on  the  ground  of  the 
wife  having  been  joined.  And  the  case  of  Brashford  v. 
Buckingham  (a)  is  there  cited  as  an  authority.  In  this  case 
words  alone  are  all  that  relates  to  the  wife,  the  whole  spe^ 
cial  damage,  which  must  be  the  gist  of  the  action,  is  sus- 
tained by  the  husband  alone ;  and  therefore  the  wife  cannot 
join.  Coleman  v.  Harcourt  is  precisely  in  point.  In  RuS" 
sell  V.  Corne  it  was  held,  that  where  husband  and  wife 
joined  in  an  action  maintainable  by  both,  the  statement  of 
special  damage  to  the  husband  alone  went  merely  in  aggra- 
vation of  damages,  and  did  not  make  the  joinder  of  the 
wife  improper:  BuUer's  Nisi  Prius,2l£r.  Several  other 
authorities  are  collected  in  the  last  edition  of  Bacon's 
Abr.  vol.  i.  p.  733,  from  which  it  appears  that  where  the 
words  are  not  in  themselves  actionable,  the  husband  and 
wife  cannot  join.  Nothing  in  this  record  shews  that  the 
wife  had  any  separate  interest  in  the  products  of  her 
trade.  Formerly  it  was  said,  that  under  certain  circum- 
stances the  wife  could  sue  and  be  sued  alone;  but  that  was 
over-ruled  in  Marshall  v.  Rutton  (6).  And  in  Boggett  v. 
Frier  (c),  it  was  determined  that  the  wife  could  not  sue  as 
a  feme  sole;  Lewis  v.  Lee{d). 
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Savills 

V. 

Sweeny. 


LiTTLEDALKy  J. — It  appears  to  me  that  in  this  "Case  the 
rule  for  an  arrest  of  the  judgment  ought  to  be  made  absolute; 
and  therefore  it  is  not  necessary  to  say  any  thing  concern- 
ing the  nonsuit.  The  declaration  states  that  the  wife  was 
living  separate  and  apart  from  her  husband,  that  she  was  con- 
ducting a  boarding  house,  and  that  the  words  were  spoken 
of  her  in  that  character.  In  the  first  place,  with  regard 
to  these  words,  though  they  might  have  the  effect  of  injur- 

(a)  Cro.  Jac.  77,  205. 
(h)  8  T.  R.  545. 
(c)  11  East,  301. 


(d)  5  Dowl.  k  Ryl.  98;  3  Barn. 
&  CresBw.  391. 
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ing  her  in  her  trade  and  business,  yet  it  does  not  appear  to 
me  that  they  were  spoken  of,  or  that  they  are  applicable  to, 
her  trade  lEind  business.  These  words  then  require  special 
damage  to  make  them  actionable,  but  if  there  be  any  spe- 
cial damage  it  was  sustained  by  the  husband.  It  does  not 
appear  that  the  parties  were  separated  hy  divorce,  or  that  the 
wife  had  a  separate  maintenance.  But  I  do  not  rest  upon  this 
ground,  for  even  if  she  had  been  divorced  a  mensA  et  thoro  the 
special  damage  would  be  to  the  husband.  Therefore,  in 
point  of  law  the  cause  of  action  refers  to  the  husband  and 
not  to  the  wife.  In  one  of  the  cases  quoted  by  Mr.  Fol- 
lett  the  wife  lived  separate  and  apart  from  her  husband, 
yet  it  was  held  that  the  action  must  be  brought  in  the  name 
of  the  hudband.  I  should  say,  generally  speaking,  that  a 
married  woman  could  not  receive  an  injury  as  special  da- 
mage in  respect  of  words  spoken.  Supposing  the  wife  had 
been  living  in  the  house  and  it  had  been  broken  open,  the 
action  for  the  trespass  would  have  been  brought  in  the 
name  of  the  husband.  Here  the  wife  was  acting  as  agent 
to  her  husband,  and  to  him,  therefore,  all  the  profits  of  the 
business  must  be  considered  to  belong.  I  see  nothing 
more  than  agency;  and  the  words  are  not  actionable  in 
themselves. 

With  regard  to  what  is  said  as  to  the  wife's  being  the 
meritorious  cause  of  action,  she  may  be  the  groundwork 
of  the  cause  of  action,  and  yet  not  necessarily  constitute 
the  meritorious  cause  of  actiou.  This  case  is  different 
from  that  of  the  Dippers  of  Tonbridge  Wells,  as  there  the 
wives  had  a  species  of  vested  interest. 


Taunton,  J. — ^There  seems  to  have  been  some  difficulty 
in  ascertaining  upon  which  counts  the  verdict  was  taken. 
My  attention  has  not  been  directed  to  any  difference  in  the 
counts ;  and  if  anything  should  turn  on  tlrat,  I  must  be 
considered  as  not  delivering  any  opinion.  It  strikes  me 
that  the  judgment  must  be  arrested  on  this  short  ground. 
The  doctrine,  with  respect  to  the  joinder  of  the  wife  with 
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Ihe  husband  io  an  action,  I  apprehend  to  be  this.  If  a 
personal  wrong  be  done  to  the  wife,  as  by  beating  or  im- 
prisoning her,  and  the  personal  suffering  is  to  the  wife,  then 
she  may  join  with  her  husband,  and  it  is  not  less  the  action 
of  the  wife  because  the  husband  inserts  a  statement  of 
special  damage  to  himself;  Russell  v.  Corpie  {a).  But 
where  there  is  no  particular  cause  of  action  in  the  wife,  and 
the  right  of  action  would  not  survive  to  her,  but  the  gist  of 
the  action  is  the  damage  to  the  husband  alone,  she  ought 
not  to  be  joined ;  Colemany.Harcourt{b).  Here  it  is  stated 
OB  the  record,  that  the  wife  was  living  separate  from  her  hus- 
band, and  was  carrying  on  business  as  a  boarding-house 
keeper.  I  apprehend  that  a  married  woman  is  incapable  Trading  by 
of  carrying  on  business  upon  her  own  account,  except  ^^'^^d  ^^ 
through  the  intervention  of  trustees.  The  business  was,  in 
point  of  law,  the  husband's,  and  therefore  the  loss  of  credit 
and  of  custom  was  a  pecuniary  loss  to  the  husband.  The 
wife  has  no  substantive  cause  of  action  upon  the  facts 
stated  on  the  record,  and  therefore  I  think  the  judgment 
must  be  arrested.  I  would  not  be  understood  to  say  that 
the  action  could  be  maintained  by  the  husband  alone — - 
that  is  another  question. 

Patteson,  J.  —  I  am  entirely  of  the  same  opinion. 
The  words  are  not  actionable  in  themselves,  but  only  upon 
proof  of  special  damage.  I  do  not  say  that  under  the  cir- 
cumstances stated  in  the  declaration,  the  husband  alone 
could  maintain  an  action;  but  I  think  it  quite  clear  that 
upon  the  facts  there  stated  the  action  is  not  maintainable  by 
the  husband  and  wife  jointly.  I  therefore  think  that  the 
judgment  must  be  arrested. 

Denman,  C.  J. — I  have  not  heard  the  whole  of  the 
arguments,  but  it  appears  to  me  perfectly  clear  that  under 
the  circumstances  judgment  ought  to  be  arrested. 

Judgment  arrested. 

(a)  1  Salk.  119.  {b)  1  Lev.  140. 
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Kemp  i;.  Burt  and  another^  Gents,  two  &c. 

An  attorney  is  1  ms  was  an  action  against  the  defendants  for  negligence 
not  liable  for  a      i         •  ,     /•    i  •  i       o      •         a 

the  conse-         as  attorneys.     At  tue  trial  of  this  cause  at  the  bpnng  As* 

mUtek^hfa  "^®^'  ^^^^'  ^^^  ^^^  county  of  Surrey,  before  Tindal,  C.  J. 
point  of  law,  the  following  facts  appeared.  In  April,  1828,  some  cows 
^Monable  ^  ^"^  sheep  of  the  plaintiff  being  found  on  the  turnpike  road« 
doubt  may  be   iri  the  parish  of  Hiiwley,  in  the  county  of  Surrey ^  by  Silr 

vester,  the  surveyor  of  the  highways,   were  seized  by  him 
and  his   two  assistants,  and   impounded  in  the  common 
pound  of  the  same  parish.     The  cows  and  sheep  escaped 
out  of  the  pound,  and  the  two  cows  returned  home,  but 
the  sheep  were  again  impounded  in  the  county  of  Sussex, 
at  Wath,  a  parish  adjoining  to  Hawley.     From  this  pound 
the  plaintiff  obtained  their  release  from  the  pound-keeper, 
upon  a  promise  to  pay  the  poundage,  and  drove  the  sheep 
into  one  of  his  own  fields  in  the  county  of  Surrey ;  thence 
they  were   taken  by  the  surveyor  and  again  impounded. 
They  remained  in   this  pound  until  the  Sd  of  May  fol- 
lowing, and  were  then  sold  to  pay  the  poundage.     The 
then  and  now  plaintiff  applied  to  the  present  defendants, 
as  his  attorneys,  to  bring  an  action  against  the  surveyor  for 
this  trespass,  and  on  the  2d  of  May,  a  latitat,  returnable 
on  the  first  day  of  the  ensuing  term,  was  accordingly  sued 
out  against  Silvester,  the  surveyor.     In  November,  1828,  a 
copy  of  the  praecipe  was  laid  before  counsel  to  prepare 
declaration,  but  no  direction  whatever  was  given  as  to  the 
venue.     The  declaration  was  drawn,  and  the  venue  laid  in 
Sussex^     At  the  foot  of  the  declaration  the  counsel  by 
whom  it  was  drawn  wrote  the  following  opinion.   "  I  think 
it  would  have  been  prudent  to  have  issued  the  writ  against 
Silvester*s  two  associates,  and  joined  them  in  the  action,  as 
they  were  clearly  co-trespassers  with  him,  and  their  evidence 
therefore  must  be  anticipated  in  his  favour,  and  will  be 
likely  to  be  extremely  prejudicial  to  the  plaintiff."     Incon- 
sequence of  this  opinion  the  now  defendants  had  an  inter- 
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▼lew  with  the  plaintiff*  and  it  was  agreed  that  another  18SS. 
action  should  be  commenced  against  Silvester  and  his  two 
assistants  Town  and  Mercer.  The  first  action  was  accord- 
ingly discontinued,  and  another  latitat,  returnable  on  the  first 
day  of  Hilary  Term,  18£9>  was  issued  against  the  three.  The 
defendants  in  that  action  intended  to  set  up  as  a  defence, 
that  under  the  3  Geo.  4,  c.  126,  s.  147,  and  4  Geo.  4,  c.  95, 
8.  7<%  the  action  should  have  been  brought  within  three 
months,  and  that  the  venue  was  local,  and  should  have 
been  laid  in  Surrey.  Upon  this  the  now  defendants  took 
the  opinion  of  a  special  pleader,  who  was  of  opinion  that 
the  action  was  well  brought  and  the  venue  properly  laid. 
The  cause  came  on  to  be  tried,  when  the  learned  judge 
who  presided  at  the  trial  directed  the  plaintiff  to  be  non- 
suited, on  the  ground  that  under  the  General  Turnpike 
Acts  before  cited,  the  action  was  neither  brought  in  due 
time  nor  the  venue  rightly  laid ;  but  leave  was  given  to  the 
plaintiff  to  move  to  enter  a  verdict  for  5/.  lOs.  In  the  fol- 
lowing Michaelmas  Term  a  rule  nisi  was  accordingly  moved 
for  by  Gumey,  which  the  Court  refused  to  grant.  At  the 
trial  of  the  present  action,  the  learned  judge  directed  the 
plaintiff  to  be  nonsuited,  and  gave  the  plaintiff  leave  to 
move  to  enter  a  verdict  for<£ —  damages.  In  Easter  term 
last  Thenger  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff,  according  to  the  leave  reserved,  against  which 

Piatt  and  Channell  shewed  cause.  The  rule  should  not 
not  have  been  granted  in  this  form.  The  amount  of  the 
damages  ought  not  to  have  been  mentioned,  as  the  effect 
of  it  is  to  withdraw  from  the  jury  the  consideration  of  the 
question  as  to  the  amount  of  the  verdict.  The  action 
could  not  be  maintained  because  this  is  not  a  case  of  gross 
neftligence.  An  attorney  is  bound  to  bring  to  a  cause 
skill,  care  and  integrity,  but  he  is  not  liable  for  every  error 
in  judgment.  The  declaration  in  the  first  instance  was 
drawn  by  counsel,  and  all  the  facts  which  were  requisite 
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i8Sd.  were  stated  to  him.  It  was  in  coDsequence  of  the  opinion 
of  counsel  that  the  first  action  was  discontinued.  The 
declaration  is  again  laid  before  counsel,  and  he  finds  no 
fault  with  the  venue.  Was  the  attorney,  after  this,  to  alter 
the  venue  F  It  may  be  contended  that  the  venue  was  well 
laid,  as  in  trespass,  since  the  continuation  of  the  act  com- 
plained of  may  be  treated  as  a  new  trespass.  After  the 
doubt  as  to  the  venue  and  time  of  bringing  the  action  had 
been  suggested  to  the  defendants,  they  took  the  opinion  of 
an  eminent  pleader,  whose  opinion  was  favourable.  There 
was  reasonable  cause  for  doubt,  on  the  part  of  the  attorney, 
as  to  whether  the  second  taking  was  within  the  Highway 
Act.  The  question  arose  upon  3  Geo.  4,  c.  126,  which 
act  was  found  so  imperfect,  that  in  the  following  year  a 
supplemental  act  (a)  of  132  sections  was  passed  to  explain 
and  amend  it.  The  limitation  as  to  time  was  in  the  former 
act,  the  provisions  as  to  the  seizure  were  in  the  latter. 

The  counsel  for  the  defendants  were  here  stopped  by  the 
Court,  who  called  upon 

Thesiger,  contr^.  An  attorney  ought  to  make  himself 
acquainted  with  the  acts  of  parliament  upon  which  he  is 
about  to  institute  a  suit.  It  was  the  duty  of  the  attorney, 
when  he  laid  instructions  before  counsel,  to  have  pointed 
out  the  particular  clauses  in  the  act  of  parliament  as  to  the 
venue,  and  the  period  of  time  within  which  the  action  was 
to  be  brought.  The  attorney  sent  instructions  to  counsel, 
headed  "  Sussex  Latitat."  The  attorney  sued  out  the  latitat 
on  his  own  judgment  (6).  The  action  was  discontinued  with- 
out the  advice  of  counsel,  and  upon  the  attorney's  ovirn 
responsibility.  This  is  unlike  the  case  of  Baiker  v.  Chandr 
less  (c).  There  it  was  doubtful  whether  the  action  should 
be  brought  within  three  months.    Here,  the  limitation  as 

(a)  4  Geo,  4,  c.  95.  reference  to  the  county  in  which 

(6)  The  latitat  would  issue  into  the  venue  was  intended  to  be  laid. 

the  county   where  the  defendant  (c)  3  Cainpb.  17. 

%vas  likely  to  be  found,  without 
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to  time  is  in  express  terms.  The  taking  the  opinion 
of  counsel  will  not  protect  an  attorney;  Godefroy  v. 
Jay  (a). 

Denman,  C.  J. — I  cannot  conceive  that  this  is  a  case  of 
gross  negligence  on  the  part  of  the  attorney.  It  cannot  be 
said  to  be  gross  negligence  to  have  sued  only  one  indivi- 
dual in  the  first  instance,  and  after  the  advice  of  counsel 
had  been  taken,  in  pursuance  of  that  advice  to  discontinue 
that  suit,  and  bring  an  action  against  three  individuals.  A 
reasonable  doubt  might  be  entertained  as  to  virhether  the 
second  taking  was  within  the  protection  of  the  statute. 

LiTTLEDALE,  J.— There  is  here  no  case  of  gross  negli- 
gence. The  words  of  the  act  are  such  that  the  attorney 
might  suppose  that  the  second  taking  was  not  protected  by 
the  statute,  and  if  the  taking  was  not  within  the  meaning 
of  the  act  of  4  Geo.  4,  s.  137«  the  limitation  as  to  time  was 
not  applicable.  The  learned  Chief  Justice,  who  tried  the 
€»usey  seems  to  have  doubted  on  the  points. 

Taunton,  J.  concurred. 

Patteson,  J. — The  only  doubt  I  had  was,  whether  the 
attorneys  were  justified  in  discontinuing  the  first  action. 
The  way  I  get  over  the  difficulty  is  this, — it  was  doubtful 
whether  the  taking  was  within  the  protection  of  the  statute; 
and  if  the  seizure  was  not  protected  by  the  act,  there  was 
no  particular  limitation  as  to  the  time  within  which  the 
action  should  be  brought. 

Rule  discharged  (6). 

(a)  1  Moore  &  P.  336;  6  Bingb.  Ryan  &  Moody,  317;  9  Carr.  & 
616.  Payne,  1 13, 5.  C;  SKovia  v.  Taylor^ 

(6)  And  see  ilon^riott  ▼.  Jeffay^      ante,  950. 


Kemp 

V. 
BUBT. 
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Thompson  v.  Henry  Blackhurst  and  others. 
A  jodgment  of  TRESPASS.     The  first  count  of  the  declaration  was  for 

a  county  court 

is  not  conclu-    entenng  the  dwelling  house  of  the  plaintiff,  and  seizing  his 

istence  of^ih'^'  8^®^*'  Second  count,  de  bonis  asporialis.  Plea:  first,  gene- 
facts  necessary  ral  issue ;  secondly^  (as  to  the  whole  of  the  declaration), 
rity  of  such  "    ^ctio  non,  because  before  the  said  time  when  &c.  to  wit,  on 
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gmentisa    the  2d  January,  1832,  a  certain  suit  was  commenced  by  one 
uie  jury,  al-      William  Blackhurst  and  the  said  Henry  Blackhurst,  in  the 

though  a  mo-    county  court  of  the  sheriff  of  the  same  county  of  Lancaster, 

tion  made  m  "'  ... 

the  county        holden  at  Preston,  against  the  plaintiff,  for  a  certain  cause 

ft^ai^de  *^'  ^^  action  which  had  before  then  occurred  within  the  juris- 
for  irregularity  diction  of  the  said  court,  and  such  proceedings  were  there- 
missed,  upon  had,  that  the  said  W,  Blackhurst  and  H.  Blackhurst, 

by  the  consideration  and  judgment  of  the  said  court,  reco- 
vered against  the  plaintiff  a  certain  debt  of  9/«  19'*  Wd. 
and  also  3/,  65.  5d.  which  by  the  said  court  were  adjudged 
to  the  said  W.  B.  and  H,  B.  for  the  damages  which  they 
had  sustained  on  the  occasion  of  the  detention  of  that  debt; 
whereof  the  plaintiff  was  convicted ;  as  by  the  proceedings 
in  the  said  suit  still  remaining  in  the  said  county  court  of 
the  said  sheriff,  more  fully  and  at  large  appear ;  and  the 
said  judgment  being  in  full  force  and  effect,  and  the  said 
debt  and  damages  wholly  unpaid  and  unsatisfied,  the  said 
W.  B.  and  H,  B,  for  having  execution  thereof,  to  wit,  on 
&c.  sued  and  prosecuted  out  of  the  said  county  court  of  the 
said  sheriff  of  the  said  county  of  Lancaster,  holden  &c.  a 
certain  process  of  execution  called  a  levy  (a)  upon  the  said 

(a)    The    ordinary    process    of  torn,  the  sheriff  is  authorized  to 

eiecution  at    common   law  is    a  award  a  levari  facias.     Vide  Com . 

distringas  ad  satisfaciendum.    In  Dig.   Copyhold,   R.    18;    ib.    tit. 

county  courts,  to  which  the  sta-  Courts  C.  10,   13.    In   the   pre- 

ttttes  giving  process  by  fieri  facias,  sent  case,  the  plea  does  not  state 

elegit,and  capias  ad  satisfaciendum,  any  such  custom;  but  no  excep- 

do  not  apply,  the  execution  is  still  tion  appears  to  have  been  taken 

by  distringas,  except  in  those  coun-  on  the  ground  of  this  omission.    In 

ties  in  which,  b^  immemorial  cus-  the   superior  courts,  the  writ  of 
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judgment,  by  which  the  said  court  commanded  the  bailiff  of 

the  hundred  of ,  and  zlso  Thomas  Toack,  Charles  Nor- 

ris,  two  of  the  defendants,  and  one  John  Cooke,  that  they, 
or  some  of  them,  should  cause  to  be  levied  of  the  goods 
and  chattels  (6)  of  the  said  plaintiff,  the  debt  and  damages 
aforesaid,  and  that  they  should  have  that  money  at  the  next 
county  court  to  be  holden  for  the  said  county,  to  render  to 
the  said  W.  B.  and  H.  B.  for  the  debt  and  damages  afore* 
said ;  which  process  afterwards,  and  before  the  return  there- 
of, to  wit,  on  &c.  at  Sec.  was  delivered  to  the  said  Thomas 
Toach,  in  due  form  of  law,  to  be  executed.  Under  this 
process  of  execution,  Thomas  Toach  and  Charles  Norris 
justified  as  bailiffs,  and  James  Poole  as  their  servant. 
.  Replication,  de  injurift  su&  proprift  absque  tali  causft; 
whereupon  issue  is  joined. 

At  the  Lancaster  Spring  Assizes,  1832,  this  cause  came 
on  for  trial  before  Paiteson,  J.  when  the  following  evi« 
deoce  was  given.  On  the  8th  of  August,  1826,  a  justicies 
issued  to  the  sheriff  of  Lancaster,  authorizing  him  to  entei'^ 
tain  a  suit  between  W^  B,  and  H.  JB.,  and  the  present 
plaintiff,  for  9/«  195. 1  Id.  The  justicies  plaint-book  of  the 
sheriff  of  Lancaster  was  produced,  which  contained  the  fol- 
lowing entry:  "Lancashire  to  wit,  the  llth  county  court 
of  P.  £•  Townelejf,  esquire,  sheriff  of  the  said  county,  holden 
at  &C.  on  Tuesday  the  22d  November,  2  W.  4,  and  A.  D. 
1831. 

*'  Before  T  B.  Ad(Uson  and  J.  Addison,  esquires,  suitors, 
lOth  Dec.  1831. 
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less. 

Thompson 

V, 

BLAcxauasr; 


Distringas  is  never  resorted  to  afler 
a  judgment,  except  upon  a  recovery 
ID  detinue,  when,  for  the  purpose 
of  obtaining  possession  of  the  spe- 
cific chattels,  successive  writs  of 
Distringas  ad  deliberandum  may 
issue  until  the  propertj^  is  restored. 
See  Keilwey,64  b ;  Towns.  Judgm. 


82,  &c.;  1  Rol.  Abr.  737, 1.  38;  9 
Vin.  Abr.  440 ;  Mann.  Ex.  Pract. 
1st  ed.  439 ;  Ibid.  App.  S99. 

(6)  By  special  custom,  the  is»> 
sues  of  the  lands  may  be  taken 
under  a  levari  facias  de  territ  et 
catallis,  2  Lutw.  1413;  the  ordinary 
levari  is  de  catallis  only. 
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"  Henry  Blackhurst,  and      "X 

William  Blackhurst,  f         v.  John  Thompson, 

v:  Gents.,  two  &c.  in  person,    C     Debt,  9/*  195.  Wd* 

Blacehubst.  Complainants,  J 

Defendant  appears  by  '1\ 
Ellis,  2d  January,  1832. 
Saith  nothing.  Same  day 
granted  levy  for  debt  and 
d/.  65.  5d.  costs.  To 
levy  for  9/*  IBs.  and 
costs.  Bailiffs:  Toach, 
Norris,  and  Cook  J* 

Practice  of  It  ^^s  stated  that  the  practice  of  the  county  court  is, 

county  court     ^jj^^  when  the  under-sheriff  receives  the  writ  of  Justicies. 
01  lAncashire. 

he  issues   a  warrant  directed  to  the  bailiffs,  commanding 

them  to  attach  the  defendant  by  his  goods,  to  compel  him 
to  appear  at  the  next  county  court  to  answer  to  the  plain- 
tiff; and  that  the  warrant  is  delivered  by  the  under-sheriff  to 
the  plaintiff 's  attorney,  who  then  makes  a  copy  of  the  warrant 
and  instructs  one  of  the  bailiffs  to  whom  it  is  directed  to 
serve  a  copy  upon  the  defendant.     The  bailiff  claims  from 
the  defendant  25. 4d,  for  entering  an  appearance  for  him ;  and 
the  payment  of  the  25. 4d,  is  considered  as  an  authority  for 
that  purpose.   If  the  2s.  4d,  be  not  paid  by  the  defendant,  the 
bailiff  attaches  the  defendant's  goods  until  the  defendant  en- 
ters an  appearance  by  attorney.     No  evidence  was  given  of 
the  warrant  having  been  issued^,  or  of  the   payment  of  the 
2s, 4d,  to  T.  Ellis,  whose  name  was  entered  on  the  plaint-book 
as  appearing  for  the  defendant;  but  it  was  contended  that  the 
proceedings  in  the  county  court  should  be  presumed  to  be 
regular;  and  it  was  shewn  on  the  part  of  the  defendant  that 
a  motion  to  set  aside  the  proceedings  in  the  county  court 
for  irregularity  had  been  dismissed.     The  learned  judge 
was  of  opinion  that  the  defendants  had  not  made  out  their 
justification ;  but  he  left  it  to  the  jury  to  determine  whether  a 
warrant  had  ever  been  served  on  the  defendant  or  the  25.  4rf. 
paid  by  him.     The  jury  found  both  these  facts  in  the  nega- 
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tiYe,  and  relumed  a  verdict  for  the  plaintiff.    The  learned        1^33. 
judge  gave  leave  to  the  defendant  to  move  for  a  new  trial,     Thompsoh 
on  the  ground  of  misdirection,  and  reserved  to  the  plaintiff  v. 

any  advantage  he  might  have  by  reason  of  any  defect  in  the 
defendant's  plea.  In  Easter  term  last  Archbold  obtained  a 
nUe  nisi  for  a  new  trial,  against  which 

F.  Pollock  and  Wightman  now  shewed  cause.  The  prac- 
tice of  the  inferior  court  could  not  be  lawful  which  enables 
a  plaintiff  to  obtain  judgment  and  execution  without  the 
knowledge  of  the  defendant,  as  would  be  the  case  here  if 
it  were  unnecessary  to  prove  the  serving  of  the  warrant,  or 
the  authority  to  appear,  signified  by  payment  of  the  *ls.  4d. 
In  the  administration  of  justice,  it  is  important  to  bear  in 
mind  that  what  is  satisfactory  evidence  at  one  time,  may  not 
be  so  at  another.  Here,  five  years  had  elapsed  between  the 
issuing  of  the  justicies  and  the  entry  of  the  plaint.  The 
dates  exciting  so  much  suspicion,  the  jury  might  well  re- 
quire proof  of  the  regularity  of  the  proceedings  ;  and  as  no 
such  proof  was  given  by  the  defendant,  they  were  warranted 
io  presuming  that  these  proceedings  were  not  regular. 

'llie  special  plea  states  that  a  suit  was  commenced  by 
Blackhurst  in  1832,  and  that  a  debt  of  9/.  19«.  ^\d.  was 
recovered.  The  county  court  had  no  jurisdiction  over  debts 
above  the  amount  of  40^.  The  proceedings  of  the  county  Jurisdiction  of 
court  are  therefore,  upon  the  face  of  the  plea,  irregular,  ^""^'y  ^^"'''* 
[JJttkdale,  J.  That  is  only  ground  of  demurrer].  The 
Court  will  not  presume  a  justicies  in  this  case.  The  county 
court  has  two  jurisdictions,  ordinary  and  extraordinary. 
This  extraordinary  jurisdiction  is  that  which  the  Court  has 
over  debts  above  405.  and  is  founded  upon  the  writ  of  jus- 
ticies. There  are  several  cases  to  shew  that  when  a  defen- 
dant justifies  under  process  issuing  out  of  an  inferior  court, 
the  jurisdiction  of  the  inferior  court  ought  to  be  set  forth. 
In  Moravia  v.  Sloper(a),  C.  J.  Willes  says,  *'  In  all  the  cases 

(n)  Willes,  37. 
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that  I  can  find  where  these  sort  of  pleas  have  been  holden 
-,  to  be  good,  they  have  expressly  set  forth  what  jurisdiction 

V.  the  court  had,  to  shew  that  the  court  had  a  general  jurisdic- 

Blackhurst.  j.^^^  ^^  g^^j^  ^^^  ^f  actions ;"  Dennis  v.  Rowls  and  another  (a\ 

and  Jones  v.  MoIdnn{b).     There  is  likewise  another  objec- 
tion.    It  is  not  shewn  that  the  process  in  this  case  was 
Process  not  re-  returned;  Middleton  v.  Price  (c).     This  is  not  the  case  of 
turned.  justifying  under  process  by  an  oflicer  of  the  court  who  is 

entitled  to  great  latitude  in  pleading,  but  it  is  a  justification 
by  one  of  the  plaintiffs  in  the  original  suit,  who  is  bound  to 
plead  every  circumstance  strictly.  If  the  defendant,  upon  a 
new  trial,  should  obtain  a  verdict,  the  plaintiff  would  be  enti- 
tled to  arrest  the  judgment  upon  this  ground.  If  the  case  had 
been  reversed,  there  would  have  been  ample  ground  for 
moving  for  a  new  trial,  on  account  of  the  deficiency  of  the 
evidence. 

Archbold  contr^.  In  Middleton  v.  Price,  the  question 
arose  upon  mesne  process.  [Denman,  C.  J.  The  Court  do 
not  think  it  necessary  that  you  should  notice  those  cases. 
The  question  is,  whether  there  was  evidence  of  fraud  to 
warrant  the  finding  of  the  jury].  The  defendants  were  not 
bound  to  prove  the  points  which  were  left  to  the  jury.  It  was 
not  incumbent  on  the  defendant  to  prove  every  step  of  the 
cause.  It  is  not  necessary  to  set  forth  the  whole  proceed- 
ings in  the  plea,  Pitt  v.  Knight  (d).  [  Denman,  C.J.  The  rules 
Taliter proces-  '^  ^^  pleading  only  are  there  laid  down:  nothing  is  said  as 
sum  est.  to  the  proof].     The  proof  is  regulated  by  the  pleadings. 

The  pleadings  set  out  the  judgment  only,  and  it  is  incum- 
bent on  the  party  impugning  the  judgment,  to  shew  that 
the  proceedings  were  not  regular.  [Taunton,  J.  In  the 
ancient  pleadings,  the  proceedings  were  all  set  out,  and 
though  the  modern  pleadings  are  shorter,  the  proof  required 
18  not  narrowed.]    The  ancient  pleadings  which  set  out 

(a)  «  Lutw.  918.  (c)  1  WiJs.  17;  8  Stra.  118. 

{h)  3  Levinz,  141.  (d)  1  Wms.Saund.  92,  note  2. 
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judgments  in  courts  of  record^  stated  the  proceedings  in  tb^ 
same  manner  as  they  did  when  they  set  out  judgments  in 
the  inferior  courts;  and  it  must  be  supposed,  that  now  when 
the  proof  is  much  narrowed  in  the  one  case,  it  must  be  so  ^^ckhumt. 
in  the  other.  They  are  put  upon  the  same  footing  in  plead- 
ing, and  therefore  it  is  to  be  presumed,  prim&  facie  at  least; 
that  they  are  subject  to  the  same  requirements  as  to  proof. 
{^Denman,  C.  J.  The  proof  required  in  stating  judgments 
of  courts  of  record,  need  not  be  the  same  as  in  the  case  of 
judgments  of  courts  not  of  record,  the  record  itself  having 
evidence  of  every  thing  contained  in  it]  All  that  it  was 
necessary  to  prove  was  the  justicies,  the  plaint,  and  the 
judgment.  [Patiesotf,  J.  There  is  one  point  of  your  case 
which  has  not  been  adverted  to.     It  seems  that  the  appear-  Appearance  in 

ance  was  not  in  person,  but  by  another  who  was  not  an  fO"n^y  court 

,  ,        ,  ,  .      .  ^y  attorney. 

attorney.     Upon  lookmg  mto  the  old  entries  m  books  as  to 

county  courts,  I  find  that  the  appearances  were  always  in 
propria  person^.  The  appearance  in  this  case  seems  to  be 
contrary  to  common  law;  and  in  order  to  warrant  it  some 
special  custom  should  be  shewn.  It  was  said,  that  the 
custom  here  was  to  appear  either  by  bailiff  or  by  attorney. 
Here  it  does  not  appear  from  the  minute  in  the  plaint  book, 
that  Ellis,  who  appeared,  was  either  bailiff  or  attorney.] 
He  acted  as  deputy,  and  that  is  a  sufficient  acting  by  attor- 
ney. Before  the  statute  of  3  Jac»  1 ,  c.  7f  (s.  2,)  there  was,  it 
is  believed,  no  such  thing  as  a  regularly  admitted  attorney(a); 
and  therefore  in  the  interval  which  had  occurred  between 
tbe  statute  of  Westminster  2,  (13  Edw.  1,  cap.  10,)  which 
first  authorized  a  party  to  appear  by  attorney,  and  the  pass- 
ing of  the  statute  of  James,  an  attorney  must  have  been  a 
mere  deputy.  In  county  courts  the  appearance  must  be 
according  to  the  common  law;  it  is  otherwise  in  courts 
of  record,  where  regularly  admitted  attorneys  are  required 
by  statute.  [Patieson  J.  I  do  not  mean  a  regularly  ad- 
mitted attorney,  but  simply  an  authorized  agent.]  It  suf- 
ficiently appears  from  the  proof,  that  he  was  an  agent.    The 

(a)  Vide  tamen  4  Hen,  4,  c.  18 ;  33  Hen,  6,c.7;   18  Eliz.  c.  14,  s.  3. 


Blackhurst. 
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length  of  time  which  has  elapsed  between  the  issuing  of 
-T"^*^^*^       the  justicies  and  the  entering  of  the  plaint,  is  no  hardship 
V.  upon  a  defendant,  as  it  is  in  his  power  to  force  on  the  pro- 

ceedings to  a  conclusion  if  he  thinks  proper.  Until  the 
late  rule  of  Court,  if  the  party  had  sued  out  a  writ  in  the 
Court  of  Common  Pleas,  he  was  never  considered  to  be  out 
of  Court.  The  Court  at  Preston  follows  the  Court  of 
Common  Pleas  at  Lancaster,  which  latter  court  follows 
the  Common  Pleas  at  Westminster.  [Patteson,  J.  It 
does  not  follow  it  in  all  particulars.  They  cannot  there 
declare  before  the  defendant  has  appeared.] 

Denman,  C.  J. — I  cannot  bring  myself  to  entertain  any 
doubt  upon  this  subject.  The  defendant  could  sustain  his 
justification  only  by  proving  all  the  proceedings  in  the 
county  court.  It  was  necessary  to  shew  tlie  appearance. 
In  order  to  prove  the  appearance,  it  was  said  that  one  Ellis 
appeared,  which  Ellis  was  bailiff,  and  perpetually  appeared 
for  others  upon  payment  of  2s,  4d,  The  validity  of  this 
practice  we  are  not  now  to  discuss,  for  the  jury  have  found 
that  the  warrant  was  not  served  or  the  2s.  4d,  paid.  The 
only  question  is,  whether  the  jury  are  justified  in  coming 
to  the  conclusion  at  which  they  have  arrived.  It  was  said 
that  a  motion  had  been  made  in  the  county  court,  to  set 
aside  the  proceedings  for  irregularity,  which  had  been  dis- 
missed. It  does  not  at  all  follow  that  the  jury  were  wrong 
in  finding  a  verdict  for  the  plaintiff.  Looking  at  all  the 
circumstances  of  suspicion  in  this  case,  the  jury  have  very 
naturally  found  that  the  whole  was  a  collusive  proceeding. 
I  think  the  rule  therefore  ought  to  be  discharged. 

LiTTLEDALE,  J. — lam  also  of  opinion  that  the  rule  should 
be  discharged.  The  appearance,  as  entered  upon  the  mi- 
nutes, was  not  by  the  party  himself;  and  this  afforded  suffi- 
cient ground  for  making  inquiry  as  to  whether  Ellis  had 
any  authority  to  appear.    It  was  found  that  he  had  not. 
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Taunton,  J. — I  am  of  the  same  opinion.    Two  matters         1833. 
are  found ;  the  first,  that  the  process  was  not  served,  and 


TnoMPsoN. 


Blackburst. 


the  second,  that  the  25.  4d,  (which  would  warrant  Ellis  in  v, 

appearing)  was  not  paid.  These  facts,  as  found,  raise  a 
▼iolent  presumption  of  fraud ;  and  I  see  no  reason  to  find 
fault  with  the  finding  of  the  jury.  Ellis  might  have  been 
called  to  prove  payment,  if  he  had  been  paid ;  but  this  was 
not  done.  The  practice  as  to  appearance  may  be  good ; 
but  there  is  not  sufficient  matter  found  to  supply  proof  that 
that  practice  has  been  pursued.  It  is  said  that  the  judg- 
ment is  conclusive.  A  distinction  has  always  been  made 
in  this  respect  between  Courts  of  record  and  Courts  not  of 
record.  In  Walker  w  Witter  (a),  which  was  an  action  of 
debt  brought  on  a  judgment  of  a  Court  in  Jamaica,  Lord 
Mansfield  thus  expresses  himself: — ''The  difficulty  in  the 
case  had  arisen  from  not  fixing  accurately  what  a  Court  of 
record  is  in  the  eye  of  the  law.  That  description  is  con- 
fined properly  to  certain  Courts  in  England;  and  their  judg' 
ments  cannot  be  controverted.  Foreign  Courts,  and  Courts  in 
England  not  of  record,  have  not  that  privilege,  nor  the  Courts 
in  Wales,  &c.  The  doctrine  in  the  case  of  Sinclair  v.  Era- 
ser was  unquestionable.  Foreign  judgments  are  a  ground 
of  action  everywhere,  but  they  are  examinable."  Lord 
Kemfon,  (who  differed  materially  from  Lord  Mansfield  upon 
these  points,)  in  giving  judgment  in  the  case  of  Galbraith  v. 
Neville  (b),  refers  to  the  Duchess  of  Kingston's  case(c),  and 
says,  that  it  was  there  held  that  the  judgment  of  the  eccle- 
siastical court  might  be  examined  on  the  ground  of  fraud. 
If  the  judgment  of  the  ecclesiastical  court  may  be  im- 
peached on  the  ground  of  fraud,  surely  the  judgment  of 
the  county  court  may  be.  Here,  I  think  that  the  finding 
of  the  jury  was  equivalent  to  a  finding  that  the  judgment 

(a)  1  Doo^.  1.    And  see  Plum-         (6)  Cited  in  a  note  to  Walker  v. 
mer  ¥.  Woodiumef  7  Dowl.  and       Witter,  1  Dougl.  6. 
RjL  25 ;  4  Barn,  and  Cress.  695 ;  •      fc)  Since  reported  in  1 1   Har- 
PkUUps  V.  AUen,  2  Mann,  and      grave's  State  Trials,  198,  and  in 
Ryl.  580,  589,  n.  (6)  20  HowelKs  State  Trials,  355. 
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had  been  obtained  by  fraud.    It  was  a  judgment  obtained 

-,  behind  the  back  of  the  party. 

Thompson  '^      ^ 

9. 

Blackiiurst.  Patteson,  J.— I  think  the  rule  ought  to  be  discharged. 
It  seems  to  have  been  admitted  by  Mr.  Archbold,  that  the 
judgment  was  not  conclusive  (a).  He  does  not  say  that 
the  judgment  is  conclusive,  but  that  because  there  was  a 
motion  made  to  set  aside  the  judgment  for  irregularity^ 
which  was  dismissed,  its  validity  ought  to  be  presumed,  and 
no  question  upon  it  ought  to  have  been  submitted  to  the 
jury.  But,  on  the  other  hand,  it  did  not  appear  upon  what 
ground  that  motion  had  been  made.  My  opinion  is,  that 
this  was  a  case  for  the  jury  to  determine.  The  practice 
that  was  proved  may  or  may  not  be  lawful ;  but  it  would 
take  a  great  deal  to  persuade  me  that  it  can  be  so.  Ac- 
cording to  the  practice  as  stated,  a  justicies  might  issue; 
at  any  time  after  that,  fifty  years  perhaps,  2s,  4d,  might  be 
required  from  the  defendant,  to  authorize  the  bailiff  to  ap- 
pear for  him ;  fifty  years  afterwards  an  appearance  might  be 
entered;  and  a  judgment  might  thus  be  obtained  without 
the  defendant's  knowing  any  thing  whatever  about  it.  I 
cannot  believe  that  such  a  custom  would  be  lawful.  But 
here  the  jury  has  found  that  the  matter  required  by  the 
practice  has  not  been  performed ;  therefore,  even  supposing 
the  practice  good,  it  does  not  come  into  operation  in  this 
case.  I  do  not  think  we  are  called  upon  to  disturb  the 
finding  of  the  jury. 

Rule  discharged. 

(«)  Vide  Phillips  r.  Allen,  2  Mann.&Ryl.580(a),&81(«),  586,588, 
589(a). 
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1883. 

Kirk  v.  Strickwood. 

Assumpsit   on   a  promissory  note  for  19/.  I85.  6d.  A  promissory 
Plea :  the  general  issue.     At  the  trial  of  this  cause  before  a  defendant  m 
Denman,  C.  J.,  at  the  London  sittings  after  Michaelmas  P"*®?  ?^^''- 

°  conviction  for 

Term,  1832,  the  following  facts  appeared  :  amisdemea- 

The  defendant  was  the  alleged  father  of  an  illegitimate  sentenJe^  "* 
daughter,  who,  when  about  twenty-one  years  old,  became  pursuance  of 
insane.   The  defendant  applied  to  the  overseers  of  the  poor  dation  of  the 

of  the  parish  of  Whitechapel,  to  have  her  conveyed  to  a  lu-  Court  to  com- 
*•  1  J  J  J    r     1-  promise,  18  va- 

natic  asylum;  and  a  proper  order  was  made  for  her  recep-  lid;  although 

lion  into  the  parish  asylum  at  Bethnal  Green,  where  she  ^^^  ^^^^  ^\ 

■^  •'  '  not  apprized 

continued  for  some  months.     The  overseers  first  made  of  the  terms 
a  demand   upon  the  defendant  of  15/.  for  the  mainte-  ^^^^^^T" 
nance  of  his  daughter,  the  lunatic ;  of  which  he  took  no  though  the 
notice.     On   the  30th  of  August,   1830,   the   defendant  prosecution 
was  summoned  to  appear  before  two  magistrates  for  the  are  included 
county  of  Middlesex,  to  shew  cause  why  an  order  should 
not  be  made  upon  him  for  the  maintenance  of  his  daugh- 
ter.   At  the  petty  sessions,  held  two  days  subsequently  at 
the  Lainbeth  Police  Ofiice,  an  order  was  made  upon  the 
defendant  to  pay  to  the  overseers  of  the  poor  of  White- 
chapel the  sum  of  15/.  Ss,  for  the  past  maintenance  of  his 
daughter,  and  the  sum  of  lis.  per  week  from  the  date  of 
the  order,  so  long  as  she  should  remain  chargeable  to  the 
parish.    At  the  next  Clerkenwell  sessions  the  defendant 
was  indicted  for  disobedience  to  this  order,  and  on  the 
^th  of  October,  1830,  he  was  found  guilty  upon  this  in- 
dictment.   Sentence,  however,  was  not  at  that  time  passed 
upon  him,  but  he  was  committed  to  prison,  the  Court 
recommending  that  he  should  settle  with  the  overseers. 
The  overseers  then  intimated  to  him  that  if  40/.  were  paid, 
the  matter  might  be  compromised;   and  it  was  finally 
arranged  between  them  that  the  defendant  should  pay  20L 
in  cash,  and  give  a  promissory  note  for  19/-  18«.  6{/. ;  by 
which  sums  the  costs  of  the  prosecution  were  intended  to 

t2 
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18SS.         be  covered.     On  the  28th  of  October  a  nominal  sentence 
was  passed  on  the  defendant,  and  he  was  fined  a  shilling 
V,  and  discharged ;  but  it  did  not  appear  that  the  Court  ever 

TRicKwooD.  tne^  what  were  the  precise  terms  of  the  arrangement  en- 
tered into  between  the  parties.  The  arrangement  was 
afterwards  carried  into  effect  by  payment  of  the  20/.  and 
by  giving  the  note  upon  which  this  action  was  brought.  It 
was  objected,  on  the  part  of  the  defendants,  that  the  note 
given  under  the  above  circumstances  was  illegal.  The 
jury  found  a  verdict  for  the  plaintiff,  and  the  learned  Chief 
Justice  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

F.  Kelly  (with  whom  was  While)  now  moved  on  behalf 
of  the  defendant.  The  question  for  the  decision  of  the 
Court  is,  whether  this  case  can  be  distinguished  from 
Beeley  v.  Wingjield  (a),  to  which  it  is  apparently  similar. 
There  the  defendant  was  indicted  at  the  sessions  for  ill* 
treating  his  parish  apprentice ;  and  being  convicted,  it  was 
suggested  to  him  by  the  chairman  of  the  Court,  that  if  he 
agreed  to  pay  40  guineas  towards  the  expenses  of  the  pro- 
secution, he  should  only  be  imprisoned  six  months  instead 
of  twelve.  The  defendant  accordingly  gave  a  promissory 
note  for  42/.,  and  in  the  action  which  was  brought  for  the 
nonpayment  of  that  note,  it  was  held  good.  There  the 
Court  had  particularly  pointed  out  the  specific  mode  in 
which  the  matter  should  be  settled.  Lord  Ellenborough 
said  that  the  security  in  question,  given  with  the  sanction 
of  the  Court,  is  rather  to  be  considered  as  part  of  the 
punishment  suffered  by  the  defendant  in  expiation  of  bis 
offence.  The  Court  is  the  only  proper  judge  of  the 
penalty  to  be  inflicted.  Here  the  party  was  committed  to 
prison,  with  a  general  recommendation  to  settle,  and  the 
parish  officers  had  thus  an  opportunity  of  imposing  what 
terms  they  pleased.  If  they  had  only  received  the  exact 
sum  which  the  defendant  was  liable  to  pay  in  pursuance  of 

(a)  1 1  East,  46. 
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the  order,  the  case  might  be  within  the  principle,  though         isss. 
not  within  the  terrois,  of  Lord  EUetiboroush*s  decision.     It        „^^^ 
y,n,  incumbent  on  the  parish  officers  to  shew  that  they  did        ""T 

Dot  take  an  improper  advantage  of  the  situation  of  the  de-  Strickwood. 
fendant. 

By  the  CouiiT. — ^The  present  case  falls  within  the  prin- 
ciple of  Beeley  v.  Wing  field.  The  party  was  tried  and 
remanded,  and  while  in  prison  the  present  arrangement 
was  made  in  pursuance  of  the  recommendation  of  the 
Court.  On  the  day  following  that  on  which  the  arrange- 
ment was  entered  into,  a  nominal  sentence  was  passed 
upon  him,  and  he  might  have  then  stated  to  the  Court  the 
terms  imposed  upon  him,  and  have  complained  of  the 
hardship  of  them,  if  he  thought  himself  aggrieved.  The 
note  is,  primd  facie,  a  good  note,  and  it  lay  upon  the  de- 
fendant to  shew  that  the  consideration  was  bad. 

Rule  refused,  (a) 
(a)  Vide  Edgecombe  v.  Rodd,  5  East,  294;  1  Smith,  515. 


The  King  v.  Minshull. 

One   Williams  obtained  a  licence  for  selling  exciseable  A  magistrate 
liquors,  under  the  following  circumstances: — An  applica-  ^*",^'^hear 
tion  for  a  licence  was  made  by  him  to  the  special  sessions,  evidence 
and  upon  its  coming  on  to  be  considered,  three,  out  of  six  ^^^  ^^  ^g-^^ 
magistrates  who  were  present,  expressed  themselves  willing  h'«»  determina- 
to   grant    the   licence,    and   the   other   three   opposed   it.      StmhU^tLXi- 
Amonffst  the  latter  was  a  gentleman  of  the  name  of  Becket:  P®°^®  I®.  **". 

,  ,  beer,  although 

but  upon  the  licence  there  appeared  the  signature  of  the  obtained  by 

three  consenting  magistrates  and  also  of  Mr.  Becket,  so  u'^i'J^"J 

that  the  licence  was  signed  by  the  requisite  majority  of  the  fraud  be  prao- 

justices  present.     Williams,  upon  receiving  the  licence  so       ^   to  whom 

signed,  obtained  the  regular  licence  from  the  excise  oflSce.  ^^^  ^^^^  " 

One  Edwards,  a  neighbouring  publican,  informed  against 

Williams  for  selling  beer  and  spirituous  liquors  without  a 


278  CASES  IN  THE  KING's  BENCH, 

1883.         licence.    Upon  the  charge  coming  to  be  heard  before  Mr. 

^*^^>^^^      MinshuU,  the  licence  signed  by  the  four  magistrates  was 

9.  produced ;  and  the  charge  was  dismissed  by  the  magistrate, 

MiNsiiuLL.    ^jjQ  refused  to  receive  any  evidence  as  to  the  mode  in 

which  the  signature  of  Mr.  Becket  had  been  obtained.     It 

does  not  appear  to  have  been  suggested  that  the  signature 

of  Mr.  Becket  had  been  obtained  by  fraud. 

F.  Pollock  obtained  a  rule  calling  upon  Mr.  MinshuU  to 
shew  cause  why  a  mandamus  should  not  issue  commanding 
him  to  receive  the  evidence :  against  which 

Sir  J,  Scarlett  now  shewed  cause.  The  magistrate 
acted  rightly  in  dismissing  the  charge.  The  licence  was 
produced  to  him  duly  signed,  and  it  was  shewn  to  have 
been  acted  upon  by  the  excise  officer.  Under  these  cir- 
cumstances he  thought  he  was  not  warranted  in  treating 
Williams  as  having  acted  illegally.  Although  it  may  not 
have  been  the  intention  of  Mr.  Becket  to  sign  the  licence, 
yet  the  signature  is  conclusive,  unless  it  can  be  clearly 
shewn  to  have  been  obtained  by  the  fraud  of  the  party  who 
uses  it. 

JP.  Pollock,  contrd.  The  signature  was  obtained  through 
fraud.  At  the  time  when  Mr.  Becket  refused  to  concur  in 
granting  the  licence,  and  stated  the  reasons  for  his  oppo- 
sition, Williams  was  present.  The  licence  afterwards 
appears  to  have  been  signed  by  this  very  gentleman,  who 
would  not  have  subscribed  his  name  unless  he  had  been 
fraudulently  led  to  suppose  that  the  document  laid  before 
him  was  some  other  than  the  licence  in  question. 

By  the  Court.— It  appears  to  us  that  the  magistrate 
has  acted  correctly  throughout.  The  licence  appearing  to 
be  signed  by  four  magistrates  out  of  six,  it  must  be  held 
good,  unless  fraud  be  proved.  Mr.  Becket  may  have 
altered  his  determination.  But  whether  that  be  so  ornot, 
there  is  no  evidence  to  charge   Williams  personally  with 
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having  fraudulently  and  surreptitiously  obtained  the  licence; 
and  therefore  he  cannot  be  fined  for  having  acted  bon&  fide 
under  it. 

Rule  discharged.         Mihshull. 


V. 


Marshall,  Assignee  of  Rees  Davies,  a  Bankrupt,  v* 

Barkworth. 

1  ROVER.  At  tlie  trial  of  this  cause  before  Jlderson,  J.  Thoueh  a  con- 
at  the  York  spring  assizes  J 832,  the  following  facts  ap-  mission orfiat 
peared: — Davies,  the  bankrupt,  a  bookseller,  residing  at  iobaakraptcy 
Hull,  having  become  indebted   to   Messrs.   Raikes,   the  tii%wUL4^ 

bankers  there,  in  a  considerable  sum  of  money,  gave  them  ^'  ^*  >•  ^%  ^ 

-  ^  ,  .  ^        t      concerted  act 

a  warrant  of  attorney   for  2000/.  as  a  secunty.     On   the  of  bankraptcy 

«d  of  June  1832,  judgment  was  entered  up,  and  a  fi.  fa.  js^stiUanul- 
issued  to  the  defendant  as  sheriff  of  Hull,  to  levy  1036/. 
17^*  lid.,  and  on  the  3d  of  June  the  sheriff's  officer  seized 
the  stock  in  Davies^s  shop.  On  the  4th  of  June  a  docket 
was  struck  against  Davies,  of  which  notice  was  served 
upon  the  defendant  on  the  6th  of  June.  On  the  9th  of 
June  a  fiat  in  bankruptcy  issued,  to  support  which  evi« 
dence  was  given,  that  on  the  6th  June  Davies  had  executed 
a  deed  of  assignment  of  the  whole  of  his  effects  for  the 
benefit  of  all  his  creditors.  The  defence  set  up  was,  that 
the  act  of  bankruptcy  had  been  concerted.  The  learned 
judge  told  the  jury  that  if  the  act  of  bankruptcy  had  been 
concerted  between  the  bankrupt  and  the  petitioning  credi- 
tor, it  was  not  such  an  act  as  would  support  a  fiat.  The 
jury  found  a  verdict  for  the  defendant.  In  Trinity  term 
last  Wightman  obtained  a  rule  nisi  for  a  new  trial,  against 
which 

F.  Pollock,  Archbold,  and  Cresswell,  now  shewed  cause. 
The  question  is,  whether  the  mere  placing  a  seal  to  an 
instrument  which  purports  to  be  an  assignment  of  all  the 
effects  of  a  trader,  and  doing  this  in  concert  with  the  peti« 
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1833.         tioning  creditor^  is  an  act  of  bankruptcy.     The  concert  is 
Marshall     ^  fraud  upon  the  creditor,  and  a  fraud  upon  the  policy  of 
V.  the  bankrupt  law,  and  makes  the  assignment  of  no  effect. 

The  Bankrupt  Act  (a)  provides,  that  if  any  person  shall 
make  or  cause  to  be  made  any  fraudulent  grant  or  convey- 
ance of  any  of  his  lands,  tenements,  goods  or  chattels,  or 
any  fraudulent  gift,  delivery  or  transfer,  with  intent  to  defeat 
or  delay  his  creditors,  he  shall  be  deemed  thereby  to  have 
committed  an  act  of  bankruptcy.     The  latter  part  of  the 
clause  cannot  be  treated  as  an  immaterial  part.     By  the 
assignment  in  this  case,  it  was  not  intended  to  defeat  or 
delay  the  creditors.     The  only  object  the  parties  had  in 
view,  was  to  make  use  of  this  assignment  as  a  fraudulent 
conveyance,  merely  for  the  concerted  purpose  of  procuring 
a  fiat  to  be  granted.     This  is  no  more  an   act  of  bank- 
ruptcy than  a  preconcerted  denial,  though  the  latter  has 
been  held  to  be  so  where  the  creditors  are  actually  delayed 
in  consequence  of  it.     The   circumstance  of  the  act  of 
bankruptcy  having  been  concerted,  is  ground  for  supersed- 
iug  or  recalling  the  fiat,  and  there  can  be  no  reason  why 
the  fiat  should  not  be  declared  void,  if  it  be  supersedable  in 
the   Court  of  Review.     An   act  of  bankruptcy   which  is 
concerted,  is  in  law  no  act  of  bankruptcy.     In  Shaw  v. 
Williams  (b\   Abbott,  C.  3 »  took  a  distinction   between  a 
concerted  commission  and  a  concerted  act  of  bankruptcy, 
and  said  that  the  latter  was  no  act  of  bankruptcy  whatever. 
There  are  many  cases  to  shew  that  where  a  petitioning 
creditor  has   been   privy   to   a   deed   of  composition^   he 
cannot  afterwards  set  up  that  deed  as  an  act  of  bankruptcy; 
Prosser  v.  Smith{c),  Bamford  v.  Baron  (d),  which  was  cited 
in   Ex  parte   Harcourt  (c).  Back  v.  Gooch  [f\   Tope  v. 
Hockin{g),   Ex  parte  Gane{h),  Tappenden  v.  Burgess{i). 

(fl)  6  Geo,  4,  c.  16,  8.  3.  (/)  4  Campb.  N.  P.  C.  333, 

(6)  Ryan  &  Mood.  19.  and  Holt,  N.  P.  C.  13. 

(c)  Holt,  N.  P.  C.  442.  ig)  7  Bam.  &.  Cress.  101. 

{d)  2  T.  R.  594,  n.  (A)  1  Mont.  &  Mac.  399. 

(e)  2  Rose,  213.  (i)  4  East,  230. 


HILARY  TERM,  III  WILL.  IV. 

In  Bamford  V.  Baron  the  Court  were  clearly  of  opinion 

that  the  parties  who  were  privies,  and  had  assented  to  the     ^ 

deed  of  assignment,  could  not  set  it  up  as  an  act  of  bank-  v, 

niptcy ;  and  said,  that  Lord  Mansfield  had  given  it  as  his   ™**^^""- 

opinion,  in  Hooper  v.  Smith,  1  W.  Bla.  441,  that  those  who 

were  privy  to  a  concerted   act  of  bankruptcy  could  not 

take  advantage  of  it.      In   Tappenden  v.  Burgess,  Lord 

Ellenborough  says,  **  If  Tappenden  had  signed  the  deed  of 

trust,  he  could  hot,  as  petitioning  creditor,  have  availed 

himself  of  it  to  set  it  up  as  an  act  of  bankruptcy,  according 

to  the  case  referred  to  of  Bamford  v.  Baron" 

It  was  thought  for  a  short  time  after  the  passing  of 
1  &2  fVitL4f,  c.  56,  that,  by  sect.  42,  an  act  of  bankruptcy, 
though  concerted,  was  to  be  a  good  act  of  bankruptcy. 
And  it  was  so  held  by  Leach,  Vice-Chancellor,  in  the  case  of 
Ex  parte  Gone  (a);  but  upon  appeal  to  Lord  Eldon,  C.  that 
decision  was  reversed  (6).  By  1  &  2  IVilL  4,  c.  56,  s.  42, 
it  is  enacted,  ''  that  from  and  after  the  passing  of  this  act, 
DO  commission  of  bankrupt  shall  be  superseded  nor  any  fiat 
annulled,  nor  any  adjudication  reversed  by  reason  only  that 
the  commission,  fiat,  or  adjudication,  has  been  concerted  by 
and  between  the  petitioning  creditor,  his  solicitor  or  agent, 
or  any  of  them,  and  the  bankrupt,  his  solicitor  or  agent,  or 
any  of  them,  save  and  except  when  any  petition  to  super- 
sede a  commission  for  any  such  cause  shall  have  been 
already  prosecuted  and  shall  be  now  pending."  This  does 
not  extend  to  protect  a  concerted  act  of  bankruptcy,  which 
would  have  been  particularly  specified  if  that  had  been  the 
intention  of  the  legislature. 

Wightman,  contrd.  The  bankrupt  has  committed  an 
act  of  bankruptcy,  whether  concerted  or  not;  for  by  the 
assignment  of  all  his  effects  he  deprived  himself  of  the 
power  of  trading.  There  are  two  species  of  fraudulent 
conveyances ;  such  as  are  an  actual  fraud  upon  the  creditors, 
and  such  as  are  only  fraudulent  within  the  meaning  of  the 

(•)  9  Gljn,  &  Jam.  319.  (b)  1  Mont.  &  Mac.  399. 


Marshall 
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Bankrupt  Acts.     It  must  be  admitted  that  if  a  party  be 
privy  to  a  fraudulent  conveyance  of  the  first  description,  he 
v.  cannot  afterwards  set  it  up  as  an  act  of  bankruptcy ;  but  if 

Babkworth.  jjjg  assignment  be  of  the  latter  description,  it  may  well  be 
set  up.  The  case  which  has  been  cited  from  Holt's  N.  P. 
is  distinguishable  from  this,  in  which  the  assignment  is 
expressly  stated  to  be  for  the  benefit  of  all  the  creditors. 
There  the  conveyance  was  to  trustees  for  all  the  creditors 
whose  debts  amounted  to  50/.,  and  was,  therefore,  a  fraud 
upon  the  others.  In  Tope  v.  Hockin  it  does  not  appear 
what  the  trusts  were;  and  it  may  be  that  they  were  the  same 
as  in  the  last  case.  If  so,  it  is  not  an  absolute  unqualified 
assignment  for  the  benefit  of  all  the  creditors  generally.  In 
the  present  case  the  assignment  was  so  far  from  being  fraudu* 
lent,  that  it  was  the  bankrupt's  duty  to  do  as  he  has  done. 
It  was  made  for  the  purpose  of  causing  a  more  equal  distri- 
bution of  his  effects  than  would  otherwise  have  taken  place; 
Pickstock  V.  Lyster  {a),  where  it  was  said  by  Lord  Ellen- 
borough,  C.  J.,  "  Such  an  assignment  as  the  present  is  to 
be  referred  to  an  act  of  duty,  rather  than  of  fraud,  when  na 
purpose  of  fraud  is  proved.  The  act  arises  out  of  a  dis- 
charge of  the  moral  duties  attached  to  his  character  of 
debtor,  to  make  the  fund  available  for  the  whole  body  of 
creditors.  All  the  cases  in  which  it  has  been  held  that  a^ 
deed  of  assignment  could  not  be  set  up  by  a  petitioning 
creditor,  who  was  a  party  to  it,  have  been  cases  in  which 
the  assignment  was  a  fraud  upon  the  creditors,  and  con-^ 
trary  to  the  policy  of  the  Bankrupt  Act." 

With  regard  to  the  operation  of  1  8c  2  WilL  4,  c.  56,  s.  42, 
that  clause  is  clearly  applicable  to  by-gone  commissions;  but 
it  is  said  that  it  applies  only  to  concerted  commissions,  and 
not  to  concerted  acts  of  bankruptcy.  By  a  concerted  com- 
mission must  be  meant,  not  the  commission  only,  but  alsa 
all  things  necessary  to  support  that  commission.  The 
more  liberal  construction  of  the  clause  is,  that  the  iegis- 

(a)  3M.  &S.  371. 
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lature  intended,  that  in  all  cases  where  the  commission 

was  formerly  liable   to  be  superseded  on  the  ground  of    MarshTll 

-concert,  it  should  no  longer  continue  so.    The  assignment   _      <'- 

.  .  Barkworth. 

in  this  case  is  entirely  consistent  with  the  policy  of  the 

Bankrupt  Act,  for  it  is  admitted  to  be  in  itself  a  good  act 
of  bankruptcy,  though  it  is  contended  that  the  petitioning 
creditor,  because  of  his  concert,  may  not  set  it  up.  If  this 
be  the  case,  the  act  should  be  so  liberally  construed  as  to 
bring  the  case  within  its  protection.  Great  inconvenience 
would  arise  from  a  contrary  construction.  The  commis- 
sion may  have  been  worked,  debts  paid,  and  a  variety  of 
acts  done  under  it.  Are  these  acts  to  be  considered  invalid 
simply  because  the  petitioning  creditor  was  a  party  in  con- 
certing the  act  of  bankruptcy?  The  policy  of  the  act  was 
to  protect  commissions  in  cases  where  one  of  the  requisites 
had  been  concerted. 

Dbnman,  C.  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  By  the  cases  it  is  decided,  that  before 
4be  late  statute  this  was  an  act  of  bankruptcy,  but  such  a 
one,  that  the  petitioning  creditor,  who  was  privy  to  it, 
cannot  set  it  up  as  an  act  of  bankruptcy.  Then  comes  the 
question,  whether  the  late  act  changes  this?  It  appears  to 
me  that  the  statute  has  studiously  avoided  mentioning  acts 
of  bankruptcy.  It  speaks  of  a  commission,  fiat,  and  adju* 
dication,  but  says  nothing  of  acts  of  bankruptcy.  Thus 
the  law  on  this  point  is  left  precisely  as  it  was  before.  I 
think  it  quite  clear  that  when  an  act  is  done  in  concert  with 
a  particular  creditor,  he  cannot  afterwards  set  it  up  as  an 
act  of  bankruptcy. 

LiTTLEDALE,  J. — There  is  no  difference  between  the 
effect  of  concert  with  the  petitioning  creditor  since  the  last 
Bankrupt  Act  and  before  it.  This  may  be  a  clear  act  of 
bankruptcy,  upon  which  other  creditors  might  take  out  a 
commission;  but  a  party  privy  to  it  cannot  be  a  good  peti- 
tioning creditor.    The  new  statute  rather  goes  to  confirm 
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•1833.        the  old  law.    The  42d  section  enacts,  "  that  no  commission 
of  bankrupt  shall  be  superseded,  nor  any  fiat  annulled,  nor 
V.  any  adjudication  reversed,  by  reason  only  that  the  commis- 

Babkworth.  gjon,  fiat  or  adjudication,  has  been  concerted  between  the 
petitioning  creditor  and  the  bankrupt."  The  enumeration 
of  commissions,  fiats  and  adjudications,  shews  that  it  was 
not  the  intention  to  include  acts  of  bankruptcy.  It  appears 
to  me,  therefore,  that  this  commission  cannot  be  supported. 

Taunton,  J,  concurred. 

Patteson,  J. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  Before  the  late  statute  a  deed  of  assign- 
ment concerted  by  the  parties  could  not  have  been  set  up 
by  one  of  the  parties  privy  to  it  as  an  act  of  bankruptcy. 
I  admit  that  the  deed  is  not  fraudulent  in  itself;  but  it  is 
fraudulent  within  the  meaning  of  the  Bankrupt  Acts.  Pick- 
stock  V.  Lysier,  and  Bamford  v.  Baron,  shew  that  the  dis- 
tinction made  by  Mr.  Wight  man  is  not  good ;  as  they  are 
both  instances  in  which  the  deed  is  not  fraudulent  in  itself. 
The  late  act  of  1  &  2  Will.  4,  c.  56,  s.  42,  provides,  that 
no  commission,  Jiat  or  adjudication  shall  be  superseded, 
&c.  {a)  If  the  legislature  had  intended  to  apply  this  enact- 
ment to  the  act  of  bankruptcy,  the  act  of  bankruptcy  would 
have  been  particularly  mentioned.  I  can  easily  conceive 
that  where  there  has  been  a  good  act  of  bankruptcy,  every 
thing  else  may  be  concerted  without  any  inconvenience. 
Before  the  statute,  if  there  had  been  a  trading,  a  petition- 
ing creditor's  debt,  and  an  act  of  bankruptcy,  yet  if  the 
commission  itself  had  been  concerted  it  would  have  been 
supersedable.  It  was  to  protect  such  a  commission  that 
this  enactment  was  made. 

Rule  discharged. 

(a)  Suprci,  249. 
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The  King  v.  The  Mayor  and  Aldermen  of  the  City  of 

London. 

In  Michaelmas  term  last  Sir  J,  Scarlett  obtained  a  rule  it  is  no  ground 

nisi  for  a  mandamus  directed  to  the  Mayor  and  Court  of  ^^^  re^^wng  a 

^  mandamus  U> 

Aldermen  of  London,  to  admit  Michael  Scales  as  an  Alder-  admit  a  party 
man  of  London.     From  affidavits  which  were  then  produced  JJhi^h^he^hiis* 
to  the  Court,  it  appeared  that  a  previous  application  of  the  been  elected, 
same  kind  had  been  made  on  behalf  of  Scales,  after  an  lar  mandamus, 

election  in  the  ward  of  Portsoken,  at  which  Scales  had  been  granted  in  re- 
spect of  a  for- 
declared  to  be  duly  elected.     The  Mayor  and  Court  of  mer  election  of 

Aldermen  refusins  to  admit  and  swear  him  as  alderman  for  the  same  party, 

^  a  return  was 

the  said  ward,  a  mandamus  was  granted  by  this  Court.     To  made,  shewing 
this  mandamus  a  return  was  made,  which  was  adjudged  good  ^^jj^  -^   '^^^ 
and  sufficient  in  law.     Scales  afterwards  brought  an  action  of  law,  for  not 
against  the  corporation  of  London  for  a  false  return,  which 
action  is  still  pending.     In  January,  1832,  another  election 
took  place,  when  Scales  was  again  elected.     The  Court  of 
Aldermen  refused  to  admit  him,  and  swore  in  Mr.  Hughes, 
the  other  candidate.    Upon  this  Scales  applied  to  the  Court 
for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto against  Hughes.    Leave  was  granted,  the  information 
was  filed,  and  Hughes  suffered  judgment  of  ouster  to  be 
entered  against  him. 

Campbell,  S.  G.,  Law,  Common  Serjeant,  and  Follett, 
now  shewed  cause.  The  rule  nisi  was  obtained  upon  the 
supposition  that  there  had  been  no  adjudication  by  the 
Court  of  Aldermen.  It  would  be  nugatory  to  grant  a  man- 
damus DOW,  as  the  same  return  would  be  made  to  this  man- 
damus as  was  made  to  the  preceding  one.  The  Court  of 
Aldermen  has  a  discretionary  power  to  admit  or  reject  a 
person  who  has  been  elected  alderman.  On  the  former 
election  Scales  petitioned  to  be  admitted;  a  petition  was 
presented  by  other  persons  against  his  return;  and  that  Court, 
after  hearing  the  petitioners,  has  adjudicated  that  he  is  an 
unfit  person  to  fill  the  office  of  alderman.     The  Court  of 
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18SS.         Aldermen  is  not  obliged  to  state  why  they  think  him  an  im- 
Jj^lT^"^^       proper  person ;  Rex  v.  Mayor  of'  London  (a).     In  making 
V.  the  return  it  will  not  be  necessary  to  state  that  the  Court 

AuMcBMEN^of  ^^^^^  evidence.     In  the  case  of  the  election  of  the  Lord 
Lmdoh.      Mayor  of  London  himself,  the  Crown  has  the  power  of  re- 
fusing to  admit  him,  if  it  be  thought  that  he  is  an  improper 
person,  without  stating  the  ground  of  the  rejection. 

Sir  J,  Scarlett,  contrd,  was  stopped  by  the  Court. 

Denman,  C.J. — I  think  the  rule  ought  to  be  made  ab- 
solute, in  order  that  Scales  may  have  an  opportunity  of  con- 
troverting the  facts  stated  in  the  return. 

Taunton,  J. — The  rule  ought  to  be  made  absolute. 
Scales  ought  to  have  an  opportunity  of  traversing  the  facts 
stated  in  the  return.  Suppose  Scales  wishes  to  try  the 
validity  of  the  custom  for  the  Court  of  Aldermen  to  decide 
upon  the  fitness  of  a  person  elected,  he  will  have  no  opportu- 
nity of  doing  so  unless  a  return  be  made  to  this  mandamus. 

LiTTLEDALE,  J.,  and  Patteson,  J.  concurred. 

Rule  absolute  (6). 

(a)  3  Bam.  &  Adol.  255.  mandamus,  which,  in  Trinity  Term 

(b)  A  return  was  made  to  this      1833,  was  held  sufficient;  vide  post. 


The  King  r.  Matthias  Attwood,  Esq. 

Where  a  chap-  Jjf  \^^^   t^^m   F.  Pollock  obtained   a  rule  calline  upon 
ter of incorpo-   ,-       ,.        ^  ,    t^  . 

ration  antho-    Matthias  Attwoodt  Esq.  to  shew  cause  why  an  mforma- 
rizes  die  cor- 
porators to  elect  a  master  de  teipiis,  a  bye -law  narrowing  the  body  of  electors  is  valid. 

The  existence  of  such  a  bjre4aw  may,  without  the  intervention  of  a  jury,  be  judicially 
inferred,  from  an  ancient  usage  for  the  election  to  be  so  conducted. 

Though  the  bye4aw  would  be  void  if  it  also  lessened  the  number  of  persons  eligible 
to  the  office,  such  a  vice  in  the  presumed  bye-law  will  not  be  inferred  from  the  circum- 
stance of  the  election  by  the  limited  body  having  alniost  uniformly  fallen  upon  members 
of  the  limited  body. 

Nor  will  the  Court,  on  that  ground,  give  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto^  for  the  purpose  of  investigating  the  title  of  a  master  elected  agreeably  to 
such  usage. 


The  Kivo 
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tioD  in  the  nature  of  a  quo  warranto  should  not  be  exhibited         isss. 
against  him,  requiring  him  to  shew  by  what  authority  he 
claims  to  be  ''  master  of  the  company  of  merchant-tailors  Jf 

of  the  fraternity  of  St.  John  the  Baptist,  in  the  city  of  ^'^^ood. 
London,**  on  the  grounds  that  he  was  not  legally  elected  to 
the  said  office  agreeably  to  the  existing  charters  granted  to 
and  accepted  by  the  said  company,  or  according  to  any 
legal  bye-law  or  bye-laws  of  the  said  company,  or  accord- 
ing to  any  legal  uniform  usage,  or  according  to  law. 

From  the  affidavits  it  appeared,  that  the  governing  charter 
of  the  society  was  one  granted  in  18th  Henry  7,  in  which 
the  following  charters  were  set  out  by  inspeximus :  1  Edw»  3, 
15  Edw.  3, 14  Rich.  2,  9  Hen.  4,  18  Hen.  6,  5  Edw.  4. 

By  the  charter  of  1  Edw.  3,  **  the  king  does  accept  and 
ratify  the  guild  of  tailors  and  linen-armourers  of  the  city  of 
London,  willing  and  granting  that  the  men  of  the  misteries 
aforesaid,  and  their  successors,  shall  have  and  hold  their 
guild  once  a  year,  as  it  hath  been  anciently  accustomed  to 
be  done,  and  in  the  same  to  settle  and  govern  their  miste- 
ries, and  the  defeults  of  their  servants,  by  view  of  the 
mayor  of  the  city  aforesaid  for  the  time  being,  or  of  any 
one  whom  he  shall  for  that  purpose  appoint  in  his  place, 
and  to  correct  and  amend  the  same,  by  the  most  honest 
and  efficient  men  of  the  said  misteries,  as  may  appear  most 
advantageous  for  the  commonalty  of  Our  people.  And 
that  no  one  shall  hold  a  counter  or  shop  of  the  said  miste- 
ries, within  the  liberty  of  the  city,  unless  he  be  of  the  free- 
dom of  the  city ;  nor  shall  any  one  be  admitted  to  the  said 
freedom,  unless  it  shall  be  testified  by  honest  and  lawful 
men  of  the  said  misteries,  that  he  is  honest,  lawful,  and  fit 
for  the  same." 

The  charter  of  14  Rich.  2  confirms  the  preceding  charter, 
and  further  grants  to  the  aforesaid  tailors  and  linen-arpiour- 
ers,  that  they  and  their  successors  shall,  in  honour  of  St. 
John  the  Baptist,  be  able  to  have,  hold,  and  exercise  the 
said  guild  and  fraternity  of  tailors  and  linen-armourers,  and 
of  any  persons  whom  they  may  be  willing  to  receive  into  the 
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1833.         said  fraternity,  and  shall  be  able  to  elect,  have,  and  make, 
j^  J,  one    master   and   four    wardens  (custodes),  from   among 

V.  themselves  (de  seipsis)  so  often  as  they  shall  please,  (quo- 

ciens  eis  placuerit),or  it  shall  be  needful  for  the  governance 
and  keeping  and  rule  of  the  fraternity  aforesaid,  for  ever,  in 
manner  as  they  shall  think  best  (prout  melius  sibi  placuerit). 
And  the  said  master  and  wardens  may  cause  meetings  and 
assemblies,  in  places  of  the  said  city  belonging  to  them,  and 
hold  in  honest  manner  their  feast  of  meat  and  drink  on  the 
feast  day  of  St.  John  the  Baptist,  and  there  to  make  ordi- 
nances amongst  themselves,  as  shall  seem  to  them  (et  ibidem 
facere  ordinaciones  inter  ipsos,  prout  sibi  viderint),  most 
necessary  and  fit  for  the  better  government  of  the  fraternity 
aforesaid,  for  ever,  as  they  have  heretofore  for  a  long  time 
been  accustomed  to  do. 

The  charter  of  9  Hen,  4  confirms  the  two  preceding 
charters,  and  incorporates  the  fraternity  by  the  name  of  the 
fraternity  of  tailors  and  linen-armourers  of  St.  John  the 
Baptist  in  the  city  of  London,  and  grants  that  the  master 
and  wardens  shall  be  named  "  the  master  and  wardens  of 
the  fraternity  of  tailors  and  linen-armourers  of  St.  John  the 
Baptist  in  the  city  of  London ;"  and  grants  to  the  master 
and  wardens,  that  they  shall  have  and  hold,  to  them  and  their 
successors  aforesaid,  all  lands,  tenements,  annuities,  and 
other  possessions  whatsoever  heretofore  acquired  by  them 
or  their  predecessors,  or  by  any  other  persons  whatsoever, 
by  the  name  of  &c.  or  by  any  other  &c.:  To  the  use  of  the 
tailors  and  linen-armourers,  or  fraternity,  without  hin- 
drance, &c. 

The  charter  of  18  Hen,  6,  made  "  by  the  advice  and  as- 
sent of  the  lords  spiritual  and  temporal,  in  a  parliament  (a) 
holden,  8cc.''  confirmed  to  the  then  master  and  wardens  by 
name,  and  their  successors,  their  privileges  and  liberties, 
as  they  had  been  accustomed  to  enjoy  the  same. 

By  charter  of  5  Edw.  4  the  former  charters  are  ratified. 

By  the  charter  of  18  Hen,  7,  (the  governing  charter)  the 
King,  by  the  advice  and  consent  (6)  of  the  lords  spiritual 

(a)  Vide  post,  302  (a).  (6)  Ibid. 
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and  temporal  in  a  parliament  holden^  &.c.  confirms  the  said 
liberties  and  franchises  to  the  master  and  wardens  of  the 
fraternity  of  tailors  and  linen-armourers  of  St.  John  the 
Baptist  in  the  city  of  London,  and  their  successors,  as  tlie  Arrwooo. 
said  master  and  wardens  ought  and  are  accustomed  to  use 
the  same,  and  as  they  and  their  predecessors  have  always 
hitherto  been  accustomed  reasonably  to  use  and  enjoy  the 
said  liberty  and  franchises,  from  the  time  of  the  making 
of  the  said  letters,  Sac.  {a)  This  charter  transferred  and 
changed  the  said  guild  and  fraternity  into  the  name  of  the 
guild  of  merchant'tailors  of  the  fraternity  of  St.  John  the 
Baptist  in  the  city  of  London ;  and  the  master  and  wardens 
(magistrum  et  custodes)  of  &c.  into  the  name  of  the  master 
and  wardens  (magistri  et  guardianorum)  of  merchant-tailors 
of  the  fraternity  of  St.  John  the  Baptist  in  the  city  of 
London.  And  did  from  thenceforth  incorporate  the  said 
guild  by  the  name  of  the  guild  of  merchant-tailors  of  the 
fraternity,  &c.  of  St.  John  the  Baptist  in  the  city  of 
London,  and  the  said  master  and  wardens  of  the  guild  and 
fraternity  aforesaid,  and  their  successors,  by  the  name  of 
the  master  and  wardens  of  merchant- tailors  of  the  frater- 
Dity,  &c.  And  by  the  said  charter  it  was  granted  to  the 
master  and  wardens  of  the  fraternity  aforesaid,  and  their 
auccessors,  that  they  should  be  able  to  augment  and  in- 
crease the  said  fraternity,  and  to  hold  the  said  fraternity  of 
whatsoever  persons,  natives,  whom  they  might  be  willing 
to  receive  into  the  same  fraternity ;  and  to  retain,  have,  and 
enjoy  all  and  singular  persons  of  the  said  fraternity,  or 
received  into  the  same  fraternity,  or  from  thenceforth  to  be 
received  into  the  same,  lawfully  and  freely,  without  the  hin- 
drance and  disturbance  of  any  person  or  persons  of  any 
other  art  or  mistery  of  the  city  aforesaid.    And  that  the 


(a)  £t  nt  iidem    magister  et  poreconfeccionisliteroriimpraedic- 

costodes  eis  uti  debent  et  solent,  tarum  semper  hacteiius,  rsdonabt- 

iptiqoe  et  pnedecessores  sui  liber-  .  liter  uti  et  gaudere  consueveruot. 
Utibos  et  frandietiis  illis,  a  tem- 
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master  and  wardens  of  the  said  fraternity,  and  their  succes- 
sors, shall  have,  hold,  possess,  and  enjoy,  to  them  and  their 
successors,  all  lands  and  tenements,  rents,  reversions  and 
services,  and  other  hereditaments  and  possessions,  whatso- 
ever and  wheresoever,  goods  and  chattels,  and  all  liberties, 
franchises,  privileges  and    grants  which  the   master  and 
wardens  of  the  said  guild  or  fraternity  had  at  the  time  of 
the  making  of  that  charter,  as  they  and  their  predecessors, 
or  men  of  the  aforesaid  misteries  (aut  ipsi  vel  predecessores 
sui,  sive  homines  praedictarum  misterarum,)  had  theretofore 
had,  possessed,  or  held,  or  had  been  to  them,  or  any  of 
them,  or  to  the  said  guild  or  fraternity  theretofore  given 
and  granted.     And  that  the  master  and  wardens,  by  their 
aforesaid  name,  should  be  able  to  purchase,  receive,  alien- 
ate, grant,  and  lease  lands,  8cc.  and  to  plead  and  be  im- 
pleaded in  all  suits.     And  that  they  should  be  able  to  make, 
ordain  and  execute  statutes  and  ordinances  respecting  their 
roistery,  according  to  the  necessity  and  exigence   of  the 
case :  and  gives  them  full  and  entire  survey,  search,  govern- 
ance and  correction  of  the  men  of  the  said  mistery,  within 
the  said  city  and  the  liberties  and  suburbs  thereof.  See.  &c. 
8cc.     The  affidavits  on  the  part  of  the  relator  stated  that  the 
whole  government,  control,  elections  of  master  and  officers, 
and  management  of  the  company,  were  exercised  by  the 
master  and  wardens,  and  a  body  called  the  court  of  assist- 
ants, who  were  not  elected  by  the  fraternity,  and  who  had 
usurped  and  exercised  the  said  offices  contrary  to  the  char- 
ters of  the  said  company.      That  the  body  called  the  court 
of   assistants  consisted  of  thirty-nine  members,  including 
the  master  and  wardens.     That  the  master  and  wardens 
were  elected  by  the  court  of  assistants  from  amongst  them- 
selves ;  that  the  members  composing  the  court  of  assistants 
were  selected  and  elected  by  themselves,  without  reference 
to  the  rest  of  the  fraternity;  that  their  number  was  un- 
certain and  varying.    That  the  defendant  was  elected  out  of 
the  said  court  of  assistants,  being  a  member  of  that  coart 
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at  the  time  of  his  election.    That  the  master  and  wardens 

had  refused  to  allow  the  freemen  and  liverymen  to  partici-     ji^^  kiNo 

pate  in  the  election  of  a  master.  v. 

A.TTWOOD 

On  the  part  of  the  defendant  an  affidavit  was  filed  by  the 
clerk  and  solicitor  to  the  company,  who  stated  that  he  had 
examined  the  records  now  extant  of  the  elections  of  the 
masters  of  the  company,  from  1488  to  1493,  from  1662  to 
1663,  and  from  1672  down  to  the  present  time,  and  that 
upon  no  occasion  during  those  periods  did  it  appear  that 
the  fraternity  at  large,  or  any  members  thereof,  being  merely 
freemen  or  liverymen,  had  been  summoned  to  or  had  taken 
any  part  in  the  election  of  a  master  of  the  company ;  but, 
on  the  contrary,  the  master,  wardens,  and  members  of  the 
court  of  assistants  for  the  time  being  were  the  only  mem- 
bers of  the  fraternity  who  appeared  by  the  records,  during 
the  whole  of  those  periods,  to  have  attended  at  and  taken 
part  in  the  said  several  elections  of  master.  That  the 
court  of  assistants  is  a  body  elected  from  the  freemen  and 
liverymen  of  the  fraternity,  and  that  the  members  of  the  said 
court  continued  to  be  freemen  and  liverymen  after  their 
election ;  and  which  court  of  assistants  appears,  from  the 
earliest  records  found  among  the  muniments  of  the  com- 
pany, to  have  existed  from  the  earliest  times.  That  all  the 
masters  elected  during  the  whole  of  the  period  aforesaid, 
have  invariably  been  freemen  of  the  company,  and  mem- 
bers of  the  fraternity  at  large,  at  the  time  of  their  election 
as  masters ;  and  it  was  denied  that  they  had  invariably  been 
members  of  the  court  of  assistants  at  the  time  of  their 
election,  for  it  appeared  by  the  records  thfkt  freemen  of  the 
company  had  been  elected  to  the  office  of  master,  who  were 
not  at  the  time  of  their  election  members  of  tJie  court  of 
auUtanti,  and  who  do  not  appear  to  have  been,  previously 
to  their  election,  members  of  the  court  of  assistants.  That 
defendant  was  duly  elected  to  the  office  of  master,  and  at 
the  time  of  his  election  was  and  still  is  freeman  of  the  fra- 
ternity.   That  the  court  of  assistants  consists  at  the  pre- 

V  2 
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sent  time  of  thirty-three,  but  generally  of  thirty-five,  re- 
TheKiNo     spectable   and  responsible   men,  chosen  from  among  the 
V*  liverymen  and  freemen  of  the  fraternity,  and  continuing  to 

be  liverymen  and  freemen  at  the  time  of  their  election. 

On  the  day  appointed  for  showing  cause  against  the  rule, 
it  was  urged  that  the  grounds  of  objection  to  the  election  of 
the  defendant,  as  master  of  the  company,  were  not  stated 
in  a  manner  sufficiently  explicit.  Subsequently  another 
rule  was  drawn  up,  thus  stating  the  grounds  of  objection. 

1 .  That  the  defendant  was  not  legally  elected  to  the  said 
office,  agreeably  to  the  existing  charter  of  King  Henry  the 
Seventh,  and  those  therein  recited,  which  direct  that  the 
whole  fraternity  shall  elect  a  master  from  amongst  them- 
selves. 

2.  That  he  was  not  elected  by  the  fraternity  from  amongst 
themselves,  but  by  a  portion  or  committee  of  the  whole  from 
themselves^  who  are  self-elected,  and  fluctuating  and  uncer- 
tain in  their  number. 

d.  That  this  mode  of  electing  a  master  is  repugnant  to 
and  inconsistent  with  the  directions  of  the  said  charter,  and 
narrows  the  election  by  an  unreasonable  restriction. 

4.  That  the  class  of  persons  eligible  to  the  office  of  mas- 
ter is  thereby  narrowed. 

5.  That  the  defendant  was  elected  master  according  to  a 
usage  observed  by  the  company  in  the  elections  of  master, 
that  a  portion  of  the  whole  fraternity,  called  the  court  of 
assistants,  should  elect  the  master  from  themselves,  which 
is  inconsistent  with  the  directions  of  the  charters. 

6.  That  no  bye-law  authorizes  the  mode  of  election  by 
which  the  defendant  was  nominated  master. 

7.  That  no  legal  usage  authorizes  it. 

8.  That  the  nomination  of  the  defendant  to  be  master  is 
inconsistent  with  the  spirit  and  direction  of  the  charters, 
which  intended  the  appointment  to  that  office  to  vest  in  all 
the  members  of  the  company,  from  out  of  themselves. 

9.  That  the  nomination  of  the  defendant  to  be  master  is 
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illegal  and  void,  as  made  by  a  portion  or  committee  of  the 

whole  fraternity,  indefinite,  and  regulated  by  no  bye-law  or     xhe  King 

uniform  usage.  v. 

10.  That  the  defendant  was  not  elected  according  to  the 
directions  of  the  charters,  having  been  elected  by  a  select 
body  out  of  a  select  body — that  there  is  no  bye-law  which 
directs  and  sanctions  such  a  mode  of  election ;  and  if  there 
were  such  a  bye-law  in  point  of  fact,  it  would  be  void  in 
point  of  law. 

Against  this  rule, 

Campbell,  S.  G.,  Sir  J.  Scarlett,  Coleridge,  Serjt.,  and 
Follett,  now  shewed  cause.  This  is  an  office,  for  the 
usurpation  of  which  a  quo  warranto  will  not  lie.  It  is  not 
within  9  Anne,  c.  20.  The  preamble  of  that  statute  re- 
cites, that  divers  persons  had  taken  upon  themselves  to  exe- 
cute the  offices  of  mayors,  bailiffs,  portreeves,  and  other 
officers  within  cities,  towns  corporate,  boroughs  and  places 
within  England  and  Wales.  The  office  of  master  of  the 
Merchant-Tailors'  Company  is  not  one  of  the  description 
of  offices  contemplated  by  this  statute.  The  Merchant- 
Tailors'  Company  is  a  mere  eleemosynary  society,  and  is 
no  more  a  subject  of  a  quo  warranto  than  the  College  of 
Physicians  or  an  insurance  company.  The  master  of  the 
company  usurps  no  right  of  the  crown,  he  has  no  power  to 
make  bye-laws,  nor  is  he  connected  with  the  administration 
of  justice  or  the  transaction  of  public  affairs.  It  is  true 
that  the  being  a  freeman  of  this  company  gives  a  man  the 
right  of  voting  for  the  City  of  London ;  but  would  a  quo 
warranto  lie  against  a  liveryman,  to  know  why  he  pretended 
to  vote  at  an  election  for  the  city  ?  By  a  late  act  of  par- 
liament (<i),  the  occupiers  of  chambers,  being  members  of 
the  Inns  of  Court,  have  a  right  to  vote  for  members  for  the 
city ;  surely  it  does  not  follow  that  therefore  a  quo  warranto 
may  issue  to  inquire  by  what  right  a  man  claims  to  exer- 
cise the  office  of  treasurer  of  the  Inn.    In  The  King  v.  Wal- 

(o)  2  &  3  Will.  4,  c.  64,  schcd.  O,  2'J. 
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lis  (a),  the  Court  held  that  the  word  ^'  place/'  in  the  statute 
ThelciKo     ^^  ^nne,  applied  to  such  places  as  were  ejusdem  generis 
V.  with  those  enumerated,  viz.  cities,  towns  corporate,  and  bo- 

roughs. In  the  case  of  Horn  v.  J'he  Cutlers*  Company  (A), 
it  was  held  that  the  statute  of  Anne  did  not  apply  to  a 
private  company,  as  this  clearly  is.  [Taunton,  J.  There 
is  the  case  of  The  King  v.  liighmore  (c).]  That  case  was 
overruled  in  The  King  v.  M*Kay  (d).  This  is  a  private 
corporation,  and  if  the  trusts  are  not  carried  into  effect,  the 
Attorney  General  may  file  an  information,  or  an  application 
may  be  made  to  the  Court  of  Chancery.  It  is  matter  of 
great  doubt  whether  a  private  individual  may  file  an  inform- 
ation in  the  nature  of  a  quo  warranto  at  common  law. 
Assuming  that  a  quo  warranto  will  lie,  it  ought  not  to  issue 
upon  the  facts  stated  in  the  affidavits,  as  the  defendant  is 
legally  elected  master.  In  this  company  there  are  1100 
freemen,  and  about  400  liverymen.  It  is  contended  that 
the  right  of  electing  a  master  is  vested  in  all  the  free-i 
men ;  and  this  argument  is  founded  upon  the  charter  of 
Richard  2.  That  charter  directs  the  fraternity  to  elect  one 
master  and  four  wardens  from  among  themselves.  The 
present  mode  of  election  has  been  exercised  by  the  master, 
warden,  and  court  of  assistants,  ever  since  the  year  1488 ; 
and,  for  any  thing  that  appears,  the  same  mode  of  election 
existed  previously  to  the  charter  of  Richard  2,  which  was 
granted  in  1391*  In  The  King  v.  Chester  (e),  usage  for 
100  years  only  was  shown;  and  Lord  Ellenborough  there 
said,  ''  Besides  the  Scarborough  case,  where  the  usage 
prevailed,  there  was  another  case,  I  believe,  in  the  time  of 
Lord  Kenyan,  where  an  usage  had  prevailed,  I  may  say, 
almost  against  the  words  of  the  charter;  but  the  Court 
would  not  interfere  against  a  long  continued  usage,  upon 
the  words  of  a  charter,  which  were  in  any  degree  doubtful. 

{a)  5  T.  R.  375.     Et  vide  Hull  (c)  5  Bam.  &  Alders.  771 . 

Dock  Company  v.  Priestly,  ante,  {d)  8Dowl.&Ryl.  d93;5Bam. 

85,  96.  &  Cressw.  640. 

(h)  Selw.  Nisi  Phus,   7th  ed.  (r)  1  M.  &  S.  101 . 
1143. 
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Here,  the  usage  has  been  unifonn  for  upwards  of  a  century,         1833. 
and  is  not  inconsistent  with  the  words  of  the  charter.    I  am     ^^^T^'C^. 
not,  therefore,  for  disturbing  it  at  this  day,  by  granting  the  v. 

rule,  especially  where  another  remedy  is  open  to  the  parties."     Attwood. 
The  words  ''  de  se  ipsis"  in  the  charter  of  Ric,  2,  are  am- 
biguous; and  where  words  are  not  clear  and  explicit,  con- 
temporaneous usage  may  be  admitted  to  explain  it ;  Cope  v. 
Harless  (a).     The  usage  in  this  case  has  been  uniform  from 
the  time  of  Ric.  2.     In  no  document  does  it  appear  that 
an  attempt  was  ever  made  to   have  a  popular  election. 
Supposing  that  the  mode  of  election  was  at  this  time  bad, 
the  charter  of  Hen.  7   confirmed  all  former  usages,  and 
was  accepted  by  the  corporation.     Therefore  if  the  mode 
of  election  anterior  to  the  granting  of  that  charter  was  bad, 
it  then  became  legal  and  valid.     Admitting  that  the  right 
of  election  by  the  charter  of  Ric.  2,  was  given  to  the  free- 
men at  large,  yet  the  right  of  election  may  by  a  bye-law  be 
confined  to  a  select  part  of  a  corporate  body ;  The  Case  of 
Corporatiom{Jb\  The  Kingv.  AshweU(c).    There  the  elec- 
tion was  originally  in  the  burgesses  at  large,  and  a  bye-law 
confining  the  right  of  election  to  such  burgesses  as  had 
served  the  office  of  chamberlain,  was  held  to  be  valid.     In 
The  King  v.  Westwood{d),  there  was  a  clause  giving  the 
aldermen  and  bailiffs  a  power  of  making  a  bye-law.  A  bye- 
law  was  made  by  the  body  at  large,  giving  to  the  mayor 
and   common-council    the   power    of  electing  burgesses. 
That  bye-law  was  held  to  be  legal ;   Rex  v.  Head  (e).  Rex 
T.  Bird  {f).     The  custom  to  elect  according  to  the  mode 
now  practised  existed  in   1488.     It  may  have  had  a  legal 
origin,  and  it  will  therefore  be  inferred  that  it  had.     Usage 
is  evidence  of  a  bye-law  having  been  made.    The  usage  is 
not  disputed ;  there  is  therefore  no  necessity  to  send  this  to 
a  jury,  as  the  judge  who  tried  the  issue  would  direct  the 
jury  to  presume  the  existence   of  a  bye-law.     But  it  is 

(«)  3  T.  R.  «88,  note.  (</)  7  Bingh.  1. 

(6)  4  Co.  R^.  77  6.  (0  4  Burr.  3515. 

(c)   la  East,  ««.  (/)  13  East,  367. 
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said,  that  by  a  supposed  bye-law  the  number  of  persons 
who  are  eligible  to  the  office  of  master  is  limited  to  those 
V,  who  are  members  of  the  court  of  assistants.     This  is  not 

TTwooD.  ^rug^  jjg  there  are  various  instances  of  the  master  having 
been  elected  from  amongst  the  freemen.  But  it  is  said  that 
the  masters  who  have  recently  been  elected,  have  always 
been  members  of  the  court  of  assistants,  and  that  a  bye- 
Hw  to  that  effect  must  be  presumed  from  such  usage.  The 
Court  of  Directors  of  the  Bank  of  England  have  a  power 
of  electing  proprietors  of  bank  stock  to  be  members  of  the 
court;  they  have  never  yet  elected  a  Scotchman,  is  it  there- 
fore to  be  assumed  that  there  is  a  bye-law  excluding  Scotch- 
men, and  that  the  directors  act  in  pursuance  of  it?  It  can- 
not be  inferred  that  there  is  any  bye-law  to  restrain  the 
election  to  the  members  of  the  court  of  assistants.  But 
assuming  that  there  is  a  bye-law  narrowing  the  number  of 
persons  eligible  to  the  office  of  master,  to  those  who  are 
members  of  the  court  of  assistants,  is  that  bye-law  to  con- 
troul  the  former  bye-law  as  to  the  number  of  electors,  and 
render  it  invalid  i  The  question  at  present  is,  not  who  are 
to  be  elected,  but  who  are  the  electors.  The  present  is 
not  a  case  to  send  to  trial.  The  case  of  The  King  v.  //cry- 
tliorneia),  was  a  case  of  much  greater  doubt,  and  there  were 
in  that  case  some  grave  questions  of  law  to  be  discussed, 
but  the  usage  had  existed  for  a  great  number  of  years. 
Lord  Tenterden  there  said,  '^  If  we  granted  a  rule  on  any 
trivial  grounds,  we  should  be  calling  into  doubt  the  rule 
and  government  of  one  of  the  most  important  corporations 
in  this  kingdom.  We  ought  to  be  very  careful  before  we 
set  on  foot  a  proceeding  that  may  have  the  effect  of  dis- 
turbing such  a  corporation.  I  do  not  mean  to  say  that  the 
law  is  to  differ  in  the  case  of  a  great  corporation  from  that 
which  it  would  be  in  a  small  corporation.  But  what  I  mean 
is  this,  that  in  proportion  to  the  importance  of  any  subject 
which  is  presented  to  our  consideration,  the  human  mind  is 
so  constituted,  or  my  mind  is  so  constituted,  as  to  require 

(a)  8  Dowl.  Sc  Ryl.  228 ;  5  B.  &  C.  410. 
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somewhat  more  of  conviction,  or  rather  of  proof,  before        1838. 

I   consent  to   interfere   with  long-established  usages  and  rp.    |^ 
customs/'  V. 


Attwood. 


JP.  Pollock  and  Hoggins,  contrd.     A  mandamus  was  in 
the  first  instance  applied  for  in  this  case,  and  the  applicant 
was  told  that  he  had  mistaken  his  remedy,  and  that  the 
proper  course  was  to  apply  for  an  information  in  the  nature 
of  a  quo  warranto.     In  the  case  of  The  King  v.  Wake- 
lin{a),  the  Court  granted  a  rule,  calling  upon  the  defend- 
ant to  shew  by  what  authority  he  claimed  to  be  a  member 
of  the  Company  of  Tailors  in  Lichfield.     With  respect 
to  the  Patten-Makers^  case,  the  objection  was  not  there 
taken.     It   is   said  that  to   grant  the   information   would 
create  a  disturbance ;  and  that  it  would  be  unjustifiable  to 
disturb  the  right  of  property  enjoyed  for  so  great  a  length 
of  time.     Where  private  property  has  been  enjoyed  for  a 
length  of  time  it  ought  not  to  be  disturbed,  but  the  same 
rule  is  not  applicable  to  public  functions.     It  is  laid  down 
that  no  length  of  time  can  make  an  illegal  bye-law  valid. 
Much  injustice  has  been  done  by  this   Court  having  in 
cases  of  corporations  inquired  into  what  has  been  esta- 
blished by  ancient  usage,  instead  of  inquiring  into  what 
was  consistent  with  the  rights  of  the  crown   and  of  the 
public.     It  is  admitted  that  a  bye-law  is  necessary  to  trans- 
fer the  right  of  election  from  the  whole  to  a  select  body. 
It  is  obvious  from  the  charter  of  Ric.  2,  that  the  whole  cor- 
poration were  to  elect  from  amongst  themselves.  But  then  it 
is  said  that  there  is  a  custom  narrowing  the  number  of 
electors.     The  authorities  referred  to  on  the  other  side, 
shew  that  this  Court  has  latterly  at  least  encouraged  inquiry. 
In  all  the  cases  the  informations,  instead  of  being  refused, 
have  been  granted.   In  The  King  v.  The  Bishop  of  Chester  (Jf), 
where  the  rule  was  refused,  the  reason  assigned  for  such  re- 
fusal was,  that  the  party  had  another  remedy.     In  The  King 

(a)  1  Bam.  &  Adol.  60.  (6)  1  T.  R.  396,  404. 
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V.  Askt9eU(a)f  Lord  Elleuborough  said,  that  the  loog  conti- 
nuance of  a  bye-law  would  not  legalize  it.    These  cases,  and 
Rex  V.  Westwood  (b)y  are  all  cases  of  information,  granted 
AiTwooD.     Q|.  offered.     It  has  been  said  that  this  should  not  be  sent 
down  to  a  jury,  inasmuch  as  a  jury  is  a  tribunal  whose  de- 
cisions are  not  always  guided  by  discretion;  but  a  jury  is 
the  tribunal  by  which  facts  ought  to  be  ascertained.     The 
custom  has  been  to  elect  by  a  particular  body  out  of  a  select 
number,  and  this  taken  as  an  entire  custom  is  illegal.     That 
such  has  been  the  custom  is  alleged  in  the  affidavits  on  the 
part  of  the  relator,  and  this  is  not  denied  in  the  affidavits 
filed  on  the  other  side,  which  state  that  the  master  has  been 
invariably  a  freeman,  but  deny  that  they  have  been  members 
of  the  court  of  assistants,  because  the  fact  of  their  being 
so  does  not  appear.     If  there  had  ever  been  any  masters 
who  were  not  members  of  the  court  of  assistants,  they 
should  have  been  pointed  out,  and  grounds  stated  whence 
the  knowledge  was  obtained  that  they  were  not  members  of 
the  court  of  assistants.     If  this  had  been  done,  it  might 
have  been  discussed  whether  it  was  sufficiently  shewn  that 
the  particular  masters  were  not  members  of  the  court,  and 
whether  these  elections  are  not  to  be  taken  as  instances  of  a 
breach  of  the  bye-law,  rather  than  a  proof  that  no  such  bye- 
law  or  custom  existed ;  and  these  facts  should  be  submitted 
to  a  jury.     It  is  a  question  for  a  jury,  whether  one  practice 
has  not  been  mixed  up  with  another.     If  the  facts  be  as 
sworn  in  the  affidavit,  that  persons  unnamed  and  not  dis- 
tinguished in  point  of  time,  are  the  only  instances  in  contra* 
diction  to  that  which  it  is  clear  has  been  the  usual  custom, 
a  jury  would  not  allow  such  instances  to  be  a  proof  of  the 
custom.     No  'One  looking  at  the  charter  can  say  that  it  has 
been  obeyed;  but  it  is  said  that  the  charter  may  be  explained 
by  usage ;  that  cannot  be  when  the  charter  is  clear,  plain  and 
explicit.    Then  it  is  said,  a  bye-law  must  be  presumed.    If 
that  be  so,  it  is  a  question  for  a  jury  to  determine  what  that 

(a)  1^  East,  92.  (6)  7  Dowl.  &  Ryl.  267 ;  4  B.  &  C.  781. 
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bye-law  is ;  if  the  bye-law  arises  from  the  entire  custoiDi  it  1833^ 
is  manifestly  illegal;  Bull.  N.  P.  2 1 1  (a);  Rex  v.  Spencer  (jb), 

Rex  V,  Wairis{c)j  Rex  v.  Tucker  (d),  Rex  v.  Mayor  of  Cam-  v. 

bridge{e\  Rex  v.  Ashwell{J'\  Rex  v.  Bird{g).  Attwood. 

Denman^  C.  J. — I  for  one  should  be  extremely  sorry 
to  withdraw  from  the  consideration  of  a  jury  any  question 
of  fact.  Here  a  sufficient  case  is  not  made  out  to  warrant 
our  sending  this  matter  to  a  jury.  A  case  of  reasonable 
doubt  must  be  made  out  before  that  can  be  done.  Two 
objections  involved  together  were  made  to  the  election. 
Ist.  That  the  number  of  electors  has  been  limited;  and 
2d.  That  the  number  of  those  eligible  to  the  office  has  also 
been  curtailed.  The  first  objection  is  not  valid  in  law, 
unless  there  were  ground  for  saying  that  the  number  of 
electors  had  been  unreasonably  restrained ;  and  here  there  is 
no  pretence  that  it  was  unreasonable.  As  to  the  second 
objection,  the  restriction  of  the  number  of  those  eligible  to 
the  office  would  be  clearly  bad  in  point  of  law ;  but  that 
difficulty  is  not  raised  in  this  case,  not  even  by  the  affidavit 
of  Mr.  Franks  himself.  It  would  be  most  unreasonable  to 
infer  the  existence  of  a  bye-law  restricting  the  number  of 
those  eligible.  No  reasonable  doybt  is  raised  whether  any 
such  bye-law  has  been  made ;  and  this  is  the  only  ground 
the  Court  would  rely  upon  in  making  this  rule  absolute. 

LittledaLEi  J. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.  By  the  charter  of  jRiV.  %  all  former 
usages  and  customs  are  confirmed,  although  this  particular 
usage  and  mode  of  election  is  not  pointed  out.  If  we  look 
back  we  find  that  the  usage  is  uniform  as  to  the  qualifica- 
tion of  the  electors.     Then  the  charter  of  Hen,  7  confirms 

(a)  Citing  due  of  Corporations,  {d)  2  Selw.  N.  P.  7th  ed.  1169, 

4  Co.  Rep.  78;  and  Res  v.  Phil-  1160. 
Ups,  1  Stra.  394.  (e)   Ibid.  1160. 

(6)  3  Burr.  1827.  (/)  12  East,  22. 

(c)  5  T.  R.  875.  (g)  15  East,  367. 
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1833.         the  former  charters.    The  validity  of  a  bye-law  limiting  the 
J^J^*^^^"^       number  of  electors,  was  argued  in  The  King  v.  Westuoodj 
V,  and  decided  in  the  affirmative  by  the  judges  and  the  House 

Attwood.  ^f  Lords.  But  it  is  said  that  the  usage  is  bad,  inasmuch  as 
it  must  be  taken  all  together,  and  that  the  usage  has  been 
for  a  small  number  to  elect  only  those  who  are  members  of 
the  court  of  assistants.  Certainly  the  usage  does  appear 
almost  uniform;  but  it  does  not  follow  that  there  is  any  bye- 
law  excluding  the  election  of  the  freemen  at  large.  A  bye- 
law  restricting  the  number  of  those  who  are  eligible  would 
be  bad.  The  reason  why  a  bye- law  restricting  the  number 
of  the  electors  is  not  bad,  is,  because  it  tends  to  prevent 
disorder  and  confusion  at  elections.  This  reason  does  not 
extend  to  the  bye  law  limiting  the  number  of  the  eligible. 

Taunton,  J. — A  distinction  has  been  long  recognized 
in  Courts  of  law  between  a  bye-law  restricting  the  number 
of  electors,  and  a  bye-law  limiting  the  number  of  the  eligible. 
In  disposing  of  this  rule,  the  Court  must  be  understood  as 
not  throwing  out  the  inclination  of  an  opinion,  that  a  bye- 
law  narrowing  the  number  of  those  eligible  to  an  office  is 
valid.  In  order  to  induce  the  Court  to  make  the  rule  abso- 
lute, it  is  said  that  where  any  reasonable  doubt  exists  as  to 
any  part  of  the  case,  the  question  should  be  sent  to  a  jury 
to  ascertain  the  facts.  Undoubtedly  that  has  been  a  com- 
mon practice  with  the  Courts ;  therefore  it  has  been  at- 
tempted to  create  a  doubt  in  the  mind  of  the  Court,  as  to 
whether  a  custom  did  not  exist  by  which  the  number  of  the 
eligible  was  restricted.  An  ingenious  mode  of  putting  the 
case  has  been  adopted.  It  is  said  that  it  appears  from  the 
affidavits,  that  it  has  been  the  uniform  course  of  proceeding 
to  elect  members  of  the  court  of  assistants ;  and  coupling 
this  practice  with  the  usage  narrowing  the  number  of  elec- 
tors, it  is  said  here  is  a  compact  body  of  usage  limiting 
the  number  of  the  electors  and  those  eligible;  this  usage 
forms  the  ground  for  presuming  one  single  bye-law^  and  this 
bye-law  may  be  good  so  far  as  it  narrows  the  number  of  the 
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electors,  but  it  is  bad  inasmuch  as  it  restricts  the  number  of 
those  eligible.  I  do  not  think  the  usage  is  to  be  considered 
as  an  entire  custom,  nor  do  I  think  that  there  was  any  such  '  v! 
bye-law  as  is  spoken  of;  the  existence  of  such  a  bye-law  is  Attwood. 
by  no  means  a  necessary  consequence.  So  far  from  the 
usage  being  uniform,  it  appears  from  the  affidavit  of  Mr. 
De  Mole  that  there  have  been  instances  to  the  contrary, 
although  those  instances  are  not  stated  very  explicitly  or 
with  much  certainty.  This  case  may,  however,  be  decided 
without  the  presumption  of  any  bye-law  at  all ;  for  if  there 
was  any  presumption  of  a  bye-law,  it  must  be  so  involved  in 
uncertainty  that  the  Court  would  perhaps  consider  them- 
selves bound  to  send  the  case  to  a  jury.  Upon  looking  at  the 
charters,  it  appears  clearly  from  them  that  this  usage  existed 
before  the  time  of  legal  memory  (a).  The  first  charter  is  in 
the  time  of  Edw.  3,  and  the  second  charter  was  granted  in  the 
fifteenth  year  of  the  reign  of  Edw.  3,  (1341).  This  charter 
was  granted  less  than  150  years  from  the  commencement  of 
the  time  of  legal  memory ;  and  the  usage  has  existed  from 
time  immemorial.  Then  comes  the  charter  of  Rtc.  2,  (1391). 
The  king  there  not  only  confirms  the  charter  of  his  grand- 
father Edw.  3,  but  also  all  those  good  customs  and  usages 
which  had  been  previously  in  existence,  and  which  were  at 
that  time  enjoyed  by  the  company.  The  grant  is  thus : — 
''  Concessimus  et  licenciam  dedimus  pro  nobis  et  haeredibus 
nostris,  quantum  in  nobis  est,  prsedictis  scissoribus  et  line- 
arium  armaturarum  armurariis,  quod  ipsi  et  eorum  succes- 
sores,  in  honorem  Sancti  Johannis  Baptistae,  habere  tenere  et 
exercere  possint  gildam  prsdictam  et  fraternitatem  dictorum 
scissorum  et  linearium  armaturarum  armurariorum  alia- 
rumque  personarum  quas  ipsi  recipere  voluerint  in  fra- 
ternitatem praedictam  ac  eligere,  habere  et  facere  possint 
unum  magistrum  et  quatuor  custodes  de  se  ipsis,  quociens 
eis  placuerit  vel  opus  fuerit,  pro  gubematione  custodi^  et 
regiroine  fratemitatis  prsedictae  in  perpetuum,  prout  melius 
sibi  placuerit.''  It  is  to  be  observed  that  this  charter  gives 
the  fraternity  only  a  power  to  choose  a  master,  but  no  where 
(a)  Which  is  computed  from  11  July,  1189. 
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points  out  the  mode  in  which  he  is  to  be  elected.  At  com- 
mon law,  without  more,  the  body  at  large  would  have  the 
power  of  election ;  but  if  there  were  a  custom  at  the  time 
for  the  select  body  to  choose,  that  custom  would  not  be  at 
variance  with  the  express  grant  of  the  charter.  The  nest 
material  charter  is  that  of  the  IB  Hen,  1,  It  is  admitted 
that  the  usage  had  existed  ever  since  1488,  therefore  it 
must  have  been  subsisting  at  the  time  when  this  charter  was 
granted.  This  is  an  inspeximus  charter ;  it  contains  all  the 
preceding  charters,  and  confirms  them  all,  and  the  liberties, 
franchises,  privileges  and  grants,  which  the  company  or 
their  predecessors  have  had,  possessed  or  used,  *'  necnon 
omnia  et  omnimoda  libertates,  franchesias,  privilegia,  et  con- 
cessiones,"  &c.  The  usage,  therefore,  as  to  the  election, 
existing  at  this  time,  was  confirmed  by  this  charter.  I  do 
not  go  so  far  as  to  say  that  this  charter  has  the  force  of  an 
act  of  parliament,  because  it  has  the  assent  of  the  lords 
spiritual  and  temporal  (a) ;  but  that  assent  shews  that  it  was 
more  considered,  and  is  a  more  solemn  instrument  than  a 
charter  mero  motu. 

Patteson,  J. — I  am  of  the  same  opinion.  The  objec- 
tions on  the  rule,  thotigh  ten  in  number,  resolve  themselves 
into  two.  The  first  is,  that  the  defendant  had  been  elected 
by  a  select  body  instead  of  the  freemen  at  large.  The  an- 
swer to  this  objection  is,  that  the  mode  of  election  is  in  con- 
formity with  the  usage.  It  is  immaterial  whether  this  mode 
of  election  commenced  by  a  bye-law  or  otherwise.  The 
usage  might  have  a  legal  commencement,  and  the  Court 
will  therefore  presume  that  its  origin  was  legal.  I  do  not 
agree  with  the  observation  which  has  been  made,  that  it 
would  have  been  better  if  the  Courts  had  looked  more  to 
charters  than  to  ancient  usage ;  I  do  not  think  the  observa- 
tion either  called  for  or  just.  It  has  always  been  the  prac- 
tice of  the  Courts  to  look  at  the  usage,  and  refer  it  to  a  legal 

(a)  That  a  charter  granted  in  S5;  Farrar^i  case^  dted  Skinner, 

parliament  operates  as  a  statute,  78;  Appendix  to  Hove  v.  BrentoR, 

vide  The  Prince's  ease,  8  Co.  Rep.  (Dutchy  of  Cornwall  Copper-mine 

15 ;  Co.  Litt.  98  a;  1  Tho.  Co.  Litt.  case,)  3  Mann,  k  Ryl.  482. 
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origiD  if  it  could  have  one.     The  secOnd  objection  is,  that 

the  master  has  been  elected  from  the  court  of  assistants     ^    „ 

The  Kino 

under  some  supposed  bye-law  requiring  the  election  to  be  v. 

from  that  body.    Such  a  usage  would  undoubtedly  be  illegal ;        ttwood. 
and  if  any  reasonable  doubt  were  raised  as  to  whether  such  Election /rom 
a  custom  existed,  the  Court  would  grant  an  information  in  ^  ^        ^' 
the  nature  of  a  guo  warranto^  to  inquire  into  the  fact.     But 
I  do  not  think  any  reasonable  doubt  is  raised  upon  the  affi- 
davits.    It  does  not  follow  that  because  members  of  a  select 
body  have  been  chosen,  that  the  electors  were  bound  to  chuse 
from  that  body.     It  is  not  necessary  to  decide  the  question, 
whether,  in  point  of  jurisdiction,  it  is  competent  to  the 
Court  to  allow  the  filing  of  this  information  in  the  nature 
of  a  quo  warranto ;  for  the  Court  have  said,  that  even  if  they 
had  jurisdiction  they  would  not  permit  one  to  issue. 

Rule  discharged  without  costs  (a). 

(a)  See  in  the  Mirror  of  Parliament,  part  186,  page  S70, — part  187, 
page  353, — part  188,  page  386,  the  discussion  which  took  place  in  the 
House  of  Commons,  with  reference  to  this  case,  on  the  18th,  Slst  and 
39d  Feb.  1833. 


John  Price  v.  Easton. 

Assumpsit.     The  declaration  contained  three  counts.  A  count  in 
The  first  count  stated,  that  on  the  1 8th  Sept.  1 830,  one  gtating  a  pro- 
WilHam  Price  was  indebted  to  the  plaintiff  in  the  sum  of  ™'»»«  ^?  P»J^  * 

'  sum  of  money 

IS/,  (bemg  the  balance  of  a  larger  sum  of  money  before  to  the  plaintiff, 

that  time  due  from  W.  P.  to  the  plaintiff)  for  the  price  of  a  J^g^^^  who^ 
certain  timber  carriage  before  that  time  sold  and  delivered  by  the  promise 
the  plaintiff  to  W.P,;  and  that  TF.  P.  being  so  indebted,  the  insufficient. 

defendant,  in  consideration  thereof,  and  in  consideration  that     ^  arrange- 
ment between 
TK.  P.,  at  the  request  of  the  defendant,  had  agreed,  and  had  ^.and  £.,  who 

undertaken  and  promised  the  defendant  to  work  for  the  de-  "  '"hat'S*  ^ 

fendant  at  certain  wages  agreed  upon  by  and  between  W.  P.  shall  take  upon 

and  the  defendant,  in  consideration  of  W.  PJs  leaving  the  ^^^  ^^  q  ^^ 

amount  which  might  be  earned  by  him  tV.  P.  in  the  defend-  not  binding, 

and  gives  no 
cause  of  action  to  C.  against  B.,  unless  C.  be  a  partj  to  the  arrangement. 
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ant's  hands,  undertook  and  agreed  to  pay  to  the  plaintiff  the 
sum  of  13/.  being  the  balance  of  the  said  timber  carriage,  on 
or  before  March,  1831.  Averment:  that  although  W.P.did, 
according  to  the  said  agreement,  work  and  labour  for  the 
defendanti  and  did  by  such  work  and  labour  eani  a  large 
sum  of  money,  to  wit,  50/.  and  did  leave  the  same  in  the 
defendant's  hands  on  or  before  the  said  month  of  March, 
1831,  of  all  which  premises  the  defendant  had  notice,  yet  the 
defendant  did  not  at  any  time  before  or  on  the  3 1st  day  of 
March,  1831,  or  at  any  time  afterwards,  pay  to  the  plaintiff 
the  said  sum  of  1 31.  or  any  part  thereof.  The  second  count 
stated  that  W.  P.  was  indebted  to  the  plaintiff  in  the  fur- 
ther sum  of  1 3/.,  being  the  balance  of  an  account  for  a  tim- 
ber carriage  before  then  sold  and  delivered  by  the  plaintiff 
to  fV.  P.  and  at  his  request;  and  that  the  said  fV.  P.  being 
80  indebted,  the  plaintiff,  in  consideration  thereof,  and  in 
consideration  that  W.  P,,  at  the  request  of  the  defendant, 
would  work  for  the  defendant,  and  would  leave  the  produce 
accruing  of  and  from  the  said  last-mentioned  work  with  the 
defendant,  he  the  defendant  undertook  and  promised  the 
plaintiff  to  pay  the  plaintiff  the  said  sum  of  13/.  balance  for 
the  said  last-mentioned  timber  carriage,  provided  the  amount 
was  earned  by  W.  P.,  and  left  in  the  defendant's  hands. 
Averment:  that  although  W.  P.  did  work  for  the  defendant, 
and  did  by  such  last-mentioned  work  earn  a  sum  of  money, 
to  wit,  50/.  and  did  leave  the  same  in  the  hands  of  the 
defendant  in  the  month  of  March,  1831,  to  wit,  on  &c.  at 
8cc.  of  all  which  premises  the  defendant  had  notice,  yet  the 
defendant  hath  not,  although  afterwards  requested  by  the 
plaintiff  so  to  do,  as  yet  paid  the  said  sum  of  13/.  or  any  part 
thereof.  The  consideration  stated  in  the  third  count  was, 
that  the  plaintiff  should  forbear,  and  give  time  to  fV.  P.  for 
the  payment  of  the  sum  of  13/.  due  from  W.  P.  to  the  plain- 
tiff, till  the  month  of  March,  1831.     Plea :  non  assumpsit. 

The  cause  came  on  to  be  tried  before  LiUleda/e,  J.  at  thie 
spring  assizes  for  Herefordshire,  1832,  when  a  verdict  was 
found  for  the  plaintiff  on  the  first  and  second  counts,  and  for 
the  defendant  on  the  third.     In  Easter  term  last.  Camp- 
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bdl  obtained  a  rule  nisi  in  arrest  of  judgment  upon  the  first 
and  second  counts^  against  which 

Justice  now  shewed  cause.  After  verdict,  every  thing  will 
be  intended  necessary  to  support  the  record.  This  rule  was 
obtained  upon  the  ground  that  there  was  no  consideration 
passing  between  the  plaintiffs  and  the  defendant,  so  as  to 
make  the  undertaking  of  the  defendant  good  as  between 
them,  and  the  cases  relied  on  were  Bourne  v.  Mason  and 
another  (a),  and  Crow  v.  Rogers  (b),  which  are  stated  in 
Selwyn's  Nisi  Prius(c);  and  the  case  of  Dutton  v.  Poole  (d) 
was  alluded  to  as  an  exception  to  the  rule  laid  down  in  the 
two  preceding  cases.  But  in  the  cases  of  Bourne  v.  Mason, 
and  Crow  v.  Rogers,  it  does  not  appear  that  there  was  any 
privity  or  identity  of  interest  between  the  parties. 

A  promise,  for  the  breach  of  which  an  action  of  assumpsit 
may  be  brought,  must  be  founded  upon  a  sufficient  consi- 
deration. That  consideration  may  consist  either  in  a  loss  or 
detriment  sustained  by  the  plaintiff,  or  in  an  advantage  which 
has  accrued  to  the  defendant.  Here  there  has  been  detriment 
to  the  plaintiff  and  benefit  to  the  defendant.  The  detriment 
to  the  plaintiff  was  the  postponement  of  the  payment  of  his 
debt  until  a  certain  sum  of  money  had  been  earned  by  fVil- 
Ham  Price :  the  benefit  to  the  defendant  was  this,  that  he  had 
the  benefit  of  the  labour  of  WitUam  Price,  and  was  not  under 
the  necessity  of  paying  the  price  of  that  labour  immediately; 
for  no  action  could  have  been  brought  by  William  Price 
against  the  defendant  for  the  amount  of  his  wages,  until 
after  the  thirty-first  day  of  March.  This  is  analogous  to 
the  case  of  William  Price  putting  1 3/.  into  his  hands,  to  be 
paid  by  him  on  the  3 1  st  day  of  March  to  the  plaintiff. 

There  are  several  cases  which  shew  that  where  there  is 
an  identity  of  interest,  and  a  privity  between  three  parties, 
as  in  this  case,  an  action  of  assumpsit  is  maintainable.  One 
is  Starkey  v.  Mylne(e),  which  is  thus  stated :  '*  If  A.  give 

(a)  1  Vent.  6.  (rf)  2  Lev.  210;  iVent.  318,332. 

(6)  lStra.592.  (e)  1  Roll.  Abr.  p.  32,  pi.  13, 

(e)  Page  53.  translated  in  1  Vin.  Abr. 336, pi.  IS. 
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goods  to  B.  to  the  value  of  80/.  out  of  which  he  should  pay 
to  C.  20/.,  if  B.  does  not  pay  the  20/.  to  C,  C.  can  have  an 
action  on  the  case  against  B.  and  declare  that  he  was  in- 
debted to  him  in  20/.  for  goods  of  the  value  of  80/.  given 
to  him  by  /i.,  out  of  which  he  should  pay  20/. ;  for  when 
goods  of  the  value  of  80/.  are  given  to  B.  by  agreement 
between  him  and  ^.  that  he  shall  pay  20/..  to  C,  that 
becomes  a  debt  to  C;  as  if  I  deliver  20/.  to  B.  to  pay 
over  to  C,  C,  can  have  an  action  of  debt,  or  account,  or 
action  on  the  case  upon  promise  for  this,  against  £." 
Another  case,  Disbourne  v.  Denabie(a)y  is  thus  stated: 
''  If  ^.  and  JB.  are  bound  in  an  obligation  to  pay  to  C.  20/. 
when  he  comes  to  the  age  of  twenty-one,  and  afterwards 
A.  makes  B.  his  executor,  and  dies;  and  £.,  having  assets, 
assigns  this  to  D.,  and  in  consideration  of  this  assignment 
D.  promises  to  C.  to  pay  him  20/.  when  he  is  of  the 
age  of  twenty-one;  C,  when  twenty-one,  shall  have  an 
action  upon  the  case  upon  this  promise  against  D.,  al- 
though no  consideration  comes  from  C;  for  if  a  man 
deliver  money  to  J.  S.  to  pay  over  to  B.,  in  satisfaction  of 
a  debt  due  to  him,  this  raises  a  debt  to  jB.,  and  it  cannot  be 
revoked;  and  so  here."  In  Wilson  v.  Coupland(b),  the  plain- 
tiffs were  the  creditors,  and  the  defendants  the  debtors,  to 
Taillasson  &  Co.,  and  it  was  arranged  between  all  the  parties 
that  defendants  should  pay  to  the  plaintiffs  the  debt  they 
owed  to  Taillasson  &  Co.  It  was  held  that  the  plaintiff 
could  recover  that  debt,  and  that  the  defendants,  by  the  ar- 
rangement, made  themselves  liable  to  an  action  for  money 
had  and  received,  to  the  use  of  the  plaintiffs.  Tliat  case 
is  analogous  to  the  present.  In  Curtis  v.  Collingwood  {c\ 
also  an  authority,  there  was  no  consideration  proceeding 
immediately  from  the  plaintiff  to  the  defendant.  This  case 
resembles  those  in  which  an  action  has  been  permitted 
to  be  brought  for  money  had  and  received;  for  here,  the 
money  must  be  supposed  to  have  been  placed  by  William 

(a)  1  Roll.  Abr.  p.  SO,  SI,  pi.  5 ;  (6)  5  Bam.  &  Aid.  ^28. 

1  ViD.  Abr.  SSS,  pi.  5.  (c)  1  Ventr.  39. 


-* 
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Price  in  the  bands  of  the  defendant  for  the  use  of  the 
plaintifF. 

Campbell,  S.  G.,  contr^,  was  stopped  by  the  Court. 

LiTTLEDALEi  J. — This  case  resembles  that  of  Crow  v. 
Rogers,  and  must  be  governed  by  it.  The  case  of  Wilson 
V.  Coupland  was  an  action  for  money  had  and  received. 

Taunton,  J. — I  am  of  the  same  opinion.  The  allega- 
tions in  the  first  count  of  the  declaration  may  be  quite  con- 
sistent with  the  fact  that  the  defendant  knew  nothing  of  the 
arrangement;  and  we  can  only  lookjto  the  record. 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  We 
cannot^  after  a  verdict,  supply  a  necessary  allegation ;  we 
can  only  intend  all  that  is  necessary  to  support  the  allega- 
tions that  we  find  in  the  declaration.  I  think  it  quite  clear 
that  the  allegations  in  this  declaration  are  insufficient.  The 
first  count  only  alleges  a  promise  to  pay  the  plaintiBT,  not 
a  promise  to  the  plaintiff  to  pay  him,  and  this  cannot  be  in* 
tended.  Both  counts  must  be  supported,  because  the  ver- 
dict was  taken  on  both  counts. 

Judgment  arrested. 


Vaux  v.  Vollans,  Clerk. 

Debt  for  penalties  incurred  by  the  defendant  under  the  j^^  notice  in 
57  Geo.  3,  c.  99>  s.  5,  for  non-residence  on  his   benefice,  anting  re- 
Plea,  nil  debet.     At  the  trial  of  the   cause  at  the  York  57  Geo.  3, 

c.99yt.  40,to 
be  pven  to  the  bishop  previously,  (o  the  commeuceroeat  of  an  action  for  penalties  for 
noD -residence,  is  not  properly  served  by  leaving  it  in  the  hands  of  the  registrar,  or 
deputy  registrar,  of  the  diocese;  such  notice  must  be  lefl  at  the  registry  office, 
ihe  notice  need  not  be  served  by  the  attorney  who  sues  it  ouL 
Whether  a  clergyman  is  wiij'ully  absent  from  his  benefice  during  the  time  he  is  io 
custody  for  debt,  under  an  arrHst  made  whilst  he  is  residing  out  of  his  parisbi  quere  f 

X  2 
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1833.         Spring  assizes  1832,  before  Alderson,  J.  it  appeared  that  the 
^'^^'^'^^       defendant  was  the  rector  of  the  parish  of  Hemswortli,  in 
V.  the  diocese  of  York.     During  the  greater  part  of  the  year 

VoLLANs.  1829  defendant  was  absent  from  his  benefice,  and  resided 
in  London,  where  he  was  several  times  arrested  for  debt. 
In  1829  the  defendant  continued  in  custody  upon  mesne 
process,  at  the  suit  of  the  present  plaintiff  and  his  brother. 
In  the  month  of  February  1830  he  was  again  arrested,  and 
remained  within  the  rules  of  the  King's  Bench  prison 
until  the  month  of  March  1831,  since  which  time  he  has 
resided  in  his  rectory.  The  notice  required  by  the 
40th  section  of  the  act  had  been  signed  by  the  town  agent 
of  the  attorney  in  the  cause ;  a  clerk  of  that  attorney  was 
sent  to  leave  the  notice  at  the  registry  office  of  the  diocese 
of  York,  and  finding  the  office  closed,  he  went  to  the  resi- 
dence of  the  deputy  registrar  and  left  the  notice  in  his 
bands.  The  deputy  registrar  took  the  notice  to  the  registry 
^ith  him  on  the  following  morning.  It  was  objected  that 
the.  absence  was  not  wilful,  at  least  during  the  period  of 
imprisonment.  The  jury  gave  their  verdict  for  the  plain- 
tiff, and  assessed  the  penalty  at  860/.  including  the  period 
of  arrest,  and  at  473/.  65.  8(/.  excluding  that  period.  The 
learned  judge  gave  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  or  to  reduce  the  verdict  to  473/.  6$,  Sd.,  in 
case  the  Court  should  be  of  opinion  that  the  period  of  the 
arrest  ought  not  to  be  included.  In  Easter  term  last 
Jones,  Serjeant,  obtained  a  rule  nisi  to  enter  a  nonsuit,  or 
reduce  the  verdict  to  473/.  65.  Sd.,  against  which 

-F.  Pollock   and    Tomlinson  now   shewed   cause.      The 
'^  40lh  section  of  the  57  Geo,  3,  c.  99,  enacts,  that  *'  no  writ 

shall  be  sued  out  against,  nor  any  copy  of  any  process  at 
the  suit  of  any  informer  be  served  upon,  any  spiritual 
person  for  any  penalty  or  forfeiture  incurred  under  any  of 
the  provisions  of  this  act,  until  a  notice  in  writing  of  such 
intended  writ  or  process  shall  have  been  delivered  to  him, 
or  left  at  the  usual  or  last  place  of  his  abode,  and  also  to 
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the  bishop  of  the  diocese,  by  leaving  the  same  at  the  1838. 
registry  of  his  diocese,  by  the  attorney  or  agent  for  the 
party  who  intends  to  sue  or  cause  the  same  to  be  sued  out 
or  served,  one  calendar  month,  at  the  least,  before  the 
suing  out  or  serving  the  same;  in  which  notice  shall  be 
clearly  and  explicitly  contained  the  cause  of  action  which 
such  party  hath  or  claimeth  to  have,  and  the  penalty  or 
penalties  for  which  such  person  intends  to  sue ;  and  on  the 
back  of  which  notices  respectively  shall  be  indorsed  the 
name  of  such  attorney  or  agent,  together  with  the  place  of 
his  abode ;  and  no  such  notice  shall  be  given  before  the 
first  day  of  April  within  a  year  next  after  such  penalty 
shall  have  been  incurred."  The  41st  section  enacts,  "  that 
no  plaintiff  shall  recover  any  verdict  against  any  spiri- 
tual person  for  any  penalty  or  forfeiture  under  the  provi- 
sions of  this  act,  unless  it  is  proved  upon  the  trial  of  such 
action  that  such  notices  were  respectively  given  as  afore- 
said." This  rule  was  obtained  upon  three  grounds :  1st, 
that  the  notice  had  not  been  properly  given  to  the  bishop 
of  the  diocese ;  2dly,  that  the  notice  ought  to  have  been 
served  by  the  person  whose  name  was  indorsed  upon  the 
back  of  the  process  (a);  3dly,  that  defendant  could  not  be 
considered  to  have  been  wilfully  absent  during  the  period 
of  his  imprisonment,  and  that  therefore  the  damages  ought 
to  be  reduced. 

As  to  the  first  point.     This  ought  to  be  considered  a  First  point,— 

suflicient  service  of  the  notice.     It  may  be  doubtful  whether  ^]^^^  ®"" 

^       ^  place  of  serv- 

er not  the  dwelling  of  the  registrar  is  not  itself  the  registry;  ing  notice. 

but  at  all  events  the  notice  found   its  way  to  the  registry 

office  in  time,  and  this  is  sufficient.     The  registrar  may 

be  treated  as  the  agent  of  the  attorney  to  take  the  notice  to 

the  office.     As  to  the  second  point.  The  words  of  this  act.  Second  point, 

with  respect  to  the  indorsement  and  service  of  the  notice,      ^^  °"^ 

are  similar  to  the  24  Geo.  2,  c.  44.     In  cases  under  that 

statute  the   signature   of  the   attorney   is   sufficient,   and 

(a)  The  name  of  the  attorney  was  indorsed  on  the  process,  and  the 
agent  of  the  attorney  served  the  process. 
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service  by  his  clerk  has  always  been  considered  sufficient, 

and  has  never  been  objected  to.     As  to  the  third  ground. 

The  question  whether  the  absence  was  wilful,  was  a  ques** 

tion  as  to  the  motive,  and  ought  to  be  left  to  the  jury.     In 

w\r  i^*"^'T  this  case  the  defendant  was  arrested  when  absent  from  his 
iVilfulness  of  ,  ^ 

absence.  benelice.     The  case  of  a  detention  by  arrest,  differs  mate- 

rially from  that  caused  by  an  accident  happening  to  the 
clergyman,  whilst  absent  from  his  benefice,  the  latter 
being  merely  his  misfortune,  whereas  the  former  is  the 
consequence  of  his  own  deliberate  act  in  incurring  debts 
which  rendered  him  liable  to  be  arrested. 

First  point.  Blackburne,  contr^.     The  notice    was  not  left  at  the 

registry  in  pursuance  of  the  statute.  The  preamble  of  the 
40th  section  is,  that  spiritual  persons  may  through  inadvert- 
ence, and  in  many  cases  from  unavoidable  circumstances 
and  causes,  become  subject  to  penalties  and  forfeitures, 
and  vexatious  prosecution,  unless  provision  is  made  for  the 
prevention  thereof.  This  preamble  shews  that  the  object 
of  the  clause  was  to  protect  the  clergyman,  and  it  is  clear 
that  the  legislature  must  have  intended  that  all  the  forms 
required  by  that  clause  should  be  pursued  most  strictly. 
[PattesoM,  J.  The  object  of  requiring  this  notice  was  to 
enable  the  bishop  to  issue  his  monition.]  That  was  the 
object,  and  the  object  was  in  fact  gained,  but  this  does  not 
make  the  service  of  the  notice  sufficient.  A  verbal  notice 
to  the  registrar  might  have  effected  this  object,  or  a  per- 
sonal service  upon  the  archbishop;  but  it  will  not  be  con- 
tended that  the  requisitions  of  the  act  would  in  either  of 

Second  point,    those  cases  have  been  complied  with.   The  second  point  may 

be  conceded.     Upon  the  third  point,  the  words  of  the  5th 


Third  point. 


section  of  the  act  are,  '^  who  shall  wilfully  absent  himself." 
In  Scammell  v.  Willed  {a),  which  was  an  action  of  debt 
on  the  statute  21  Hen.  8,  against  an  incumbent  of  a  parish 
for  non-residence,  it  was  held  a  good  defence  to  the  action, 
that  from  the  unhealthiness  of  the  living  the  incumbent 

(a)  8  Esp.  N,  P.  C.  S9. 
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could  not  reside  there  but  at  the  risk  of  his  life.  In  that  isss. 
case  the  absence  might  have  been  considered  wilful,  for 
there  was  always  a  power  to  return;  here  there  was  no  such 
power,  the  absence  having  been  compulsory.  Reliance 
seems  to  have  been  placed  by  the  other  side  upon  the 
circumstance  of  the  arrest  having  taken  place  out  of  the 
parish,  but  it  was  not  intended  by  the  legislature  to 
confine  the  incumbent  within  the  bounds  of  his  parish,  but 
only  to  prevent  a  continued  wilful  absence. 

LiTTLEDALE,  J.  (absente,  Denman,  C.  J.) — It  appears  First  point. 
to  me  that  there  has  not  been  a  proper  service  under  the 
act  of  parliament.  The  words  are,  "  until  a  notice  in 
writing  of  such  intended  writ  or  process  shall  have  been 
delivered  to  him,  or  left  at  the  usual  or  last  place  of  his 
abode,  and  also  to  the  bishop  of  the  diocese,  by  leaving  the 
same  at  the  registry  of  his  diocese."  The  notice  to  the 
clergyman  may  be  served  personally  or  left  at  his  dwelling- 
house.  The  notice  to  the  bishop  must  be  left  at  the 
registry.  The  object  must  have  been,  that  it  should  always 
be  left  at  the  place  where  it  is  sure  to  be  attended  to.  It 
18  not  sufficient  to  deliver  to  the  registrar,  or  deputy  regis- 
trar, for  if  that  were  so,  there  seems  to  be  no  reason  for 
saying  that  a  delivery  to  the  chief  clerk  or  porter  would 
not  be  sufficient,  provided  the  notice  reached  the  office 
in  good  time.  It  is  unnecessary  to  enter  upon  the  other 
points. 

Taunton,  J. — I  am  of  the  same  opinion.  We  ought  First  point. 
to  put  a  strict  construction,  and,  as  far  as  possible,  to  give 
effect  to  all  the  words  of  the  act.  Here  the  legislature  has 
required  that  the  notice  shall  be  given,  not  merely  to  the 
bishop,  but  to  the  bishop  by  leaving  the  same  at  the  registry. 
If  we  were  to  construe  the  statute  otherwise,  some  new  case 
would  arise  farther  from  the  exact  words  of  the  statute, 
and  then  another  farther  still.  .  The  safe  course,  I  thinks  is 
to  adhere  to  the  very  words  of  the  statute. 
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1833.  Patteson,  J. — We  must  comply   with    the    express 

words  of  the  statute.     I  confess  I  had  some  difficulty  in 
bringing  my  mind  to   think  the  service  insufficient ;   but 
though  I  am  unable  to  see  the  object  of  the  introduction 
First  point.       ^f  ^^^  words,  "  by  leaving  it  at  the  registry,"  I  know  not 

how  we  can  avoid  them.  Supposing  the  party  had  gone 
to  the  palace  and  delivered  the  notice  into  the  bishop's 
bands,  the  object  would  have  been  gained ;  but  the  legis- 
lature has  required  that  it  shall  be  gained  in  a  particular 
way ;  and  we  are  bound  though  we  do  not  see  the  reasons. 
With  regard  to  the  notice  having  found  its  way  to  the  office, 
that  was  mere  accident.  The  registrar  did  not  put  the 
notice  there  by  way  of  serving  it. 

Rule  absolute  for  a  nonsuit  (a), 

(a)  The  clerk  appears  to  have  registry,  and  the  registrar,  acceding 

delivered  the  notice  into  the  hands  to  the  request  and  accepting  the 

of  the  registrar  as  its  ultimate  des-  agency,  had  left  the  notice  accord- 

tination.     If  he  had  requested  the  ingly,  the  service  would  probably 

registrar  to  leave  the  notice  at  the  have  been  held  suBBcient. 


The  King  on  the  Prosecution  of  Louis  Charles 
Daubuz  v.  Penpraze  and  others. 

In  felony,  the  JlOLLETT  moved  for  a  rule  to  shew  cause  why  a  sugges- 
Coart  refused    ,.        ^        i  r     i         -         i  i       1 1  ■ 

to  allow  the      ^^^^  ^^^  ^he  purpose  of  changmg  the  venue  should  not  be 

defendant  to  entered  upon  the  record  of  an  indictment  for  felony,  removed 
enter  asugges-  ,  ,  .       -^ 

tion  for  chang-  mto  this  court  by  certiorari.  The  affidavits  stated  that 
o?tb^Jround  ^^®  object  of  the  prosecution  is  to  try  a  question  between 
of  a  prejudice  the  lessees  of  the  Duchy  of  Cornwall  and  the  land-owners; 
coamy.**^     ^    ^^^^  there  is  no  pretence  for  calling  this  a  case  of  felony; 

and  that  an  impartial  trial  of  the  cause  cannot  be  expected 
in  the  county.  [Denman,  C.  J.  Would  not  your  object  be 
gained  by  drawing  the  jury  from  some  particular  hundred?] 
The  feeling  which  the  case  will  excite  is  likely  to  extend 
over  the  whole  of  the  county.  There  is  no  exact  precedent 
to  ground  this  application ;  but  there  was  one  case  in  which 
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an  indictment  for  a  capital  felony  was  removed  from  Soutb- 
ampton,  which  is  a  separate  jurisdiction^  to  Winchester,     It     The^KiTG 
must,  however,  be  admitted,  that  in  that  case  there  was  no  v. 

suggestion  on  the  roll. 

Dbnman,  C.  J. — I  think  we  cannot  suppose  that  a  jury 
of  twelve  indifferent  men  would  be  so  corrupt  as  to  give  an 
unfair  verdict  in  a  case  of  felony. 

Rule  refused  (a). 

(a)  The  defendaDts  were  tried  at  nisi  prius  at  the  Lauoceston  As- 
sizes, March,  1833,  and  acquitted. 


Bird  v.  Boulter. 

Assumpsit  for  goods  sold  and  delivered.     At  the  trial  The  highest 
before  Littkdah,  J.  at  the  Hereford  spring  assizes,  1832,  b?fhe"en^r"'iJ 
the  following  facts  appeared.     The  plaintiff,  an  auctioneer,  the  sale  book 
was  employed  by  Smith  to  sell  wheat  in  the  straw.     One  tioneer's^derk 
lot  of  wheat  was  knocked  down  to  the  defendant  at  the  sum  ^^^^  i"  ^^^ 
of  39/.,  and  upon  the  name  of  the  defendant,  as  the  pur-  ETeb^^^^ 

chaser,  beins  called  out,  an  entry  was  made  in  the  sale  book  called  oat  as 
/  ^  '  .  .     .  the  purchaser, 

by  Pittf  who  attended  the  auction  as  the  plaintiff's  clerk,  even  in  an  ac- 
It  was  contended  for  the  defendant  that  the  requisites  of  the  {J^^h^'^u^l!' 
17th  section  of  the  Statute  of  Frauds  had  not  been  complied  tioneer. 
with,  and  that  the  defendant  was  not  bound.     The  jury 
found  a  verdict  for  the  plaintiff,  and  the  learned  judge  gave 
leave  to  the  defendant  to  move  to  enter  a  nonsuit.     In 
Easter  term  last  a  rule  nisi  to  set  aside  the  verdict  and  en- 
ter a  nonsuit  was  obtained  by  Ludlow^  Serjt.,  against  which 

Campbell^  S.  G.  (with  whom  was  Whateley)  now  shewed 
cause.  It  is  not  necessary  that  the  plaintiff  should  rest  his 
case  upon  doctrines  laid  down  by  Lord  Mansfield^  that  sales 
by  auction  are  not  within  the  Statute  of  Frauds.  That  is 
still  vexata  questio,  which  the  Court  will  not  here  be  called 


CASES  IN  THE  KINGS  BENCH, 

upon  to  decide.  The  agreement  was  signed  by  PiU,  who 
was  the  agent  of  the  purchaser ;  and  it  was  in  the  defend- 
ant's hearing  and  in  his  presence  that  the  name  was  called  out 
and  written  down.  The  cases  relied  on  by  the  other  side 
are  those  of  Farebrother  v.  Simmons  (a)  and  IVright  v.  Dan^ 
nah{b).  It  will  be  contended  that  those  cases  decide  that 
one  contracting  party  cannot  act  as  the  agent  of  another,  in 
signing  a  written  contract.  The  authority  of  those  decisions 
may  be  doubted,  as  the  effect  of  them  is  to  add  a  condition 
not  contained  in  the  statute.  A  bond  executed  by  the 
obligee,  as  the  attorney  of  the  obligor,  would,  it  is  con- 
ceived, be  valid  :  so  a  lease,  executed  by  the  lessee  as  the 
agent  of  the  lessor,  would  be  good.  Nor  does  there  appear 
to  be  any  reason  why  the  drawer  of  a  bill  of  exchange  should 
not  be  authorized  to  accept  it,  by  procuration,  for  the 
drawee.  It  was  admitted  that  if  the  action  had  been  brought 
in  the  name  of  Smith,  who  was  the  real  vendor  and  principal 
of  the  present  plaintiff,  the  entry  made  by  Pitt  would  have 
satisfied  the  statute.  If  then  the  defendant  would  be  consi- 
dered as  the  purchaser,  if  the  action  were  brought  by  Smith, 
he  must  also  be  a  purchaser  now  ;  for  it  is  immaterial,  as  re- 
gards the  liability  of  the  defendant,  in  whose  name  the  action 
is  brought.  There  is  this  distinction  between  the  present 
case  and  that  of  Farebrother  v.  Simmons,  that  here  the  me- 
morandum of  sale  was  signed  with  the  express  privity  of  the 
defendant.  If  the  authority  had  been  given  by  words,  there 
can  be  no  doubt  that  the  defendant  would  have  been  bound 
by  the  contract.  It  is  true  that  Pitt  acted  as  clerk  and  ser- 
vant of  the  plaintiff,  but  this  cannot  disqualify  him  from 
being  also  employed  as  agent  of  the  purchaser. 

Campbell  was  here  stopped  by  the  Court. 

Ludlow,  Serjt.  and  Justice^  in  support  of  the  rule.-^ 
Unless  the  Court  overrules  the  case  of  Farebrother  v.  S/iii« 
mons,  which  is  in  accordance  with  Wright  v.  Dannah,  this 

(a)  5  Barn.  &  Aid.  333.  (6)  3  Canipb.  203. 
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rale  must  be  made  absolute.     It  is  admitted  that  if  the  ac- 
tion had  been  brought  by  Smith,  the  entry  by  the  auctioneer, 
or  by  Pin  his  clerk,  would  have  been  a  sufficient  compli- 
ance with  the  requisites  of  the   1 7th  section  of  the  Statute 
of  Frauds  (a).     If  Pitt  is  to  be  considered  as  the  servant  of 
the  auctioneer,  the  entry  must  be  considered  as  made  by  the 
plaintiff  himself,  which  brings  this  case  precisely  within  the 
terms  of  Farebrother  v.  Simmons  and  Buckmaster  v.  Jfc/r- 
rop{b).     ILiltleda/e,  J.     This  would  be  to  say  that  the  ac- 
tion can  never,  under  the  ordinary  circumstances,  be  brought 
by  the  auctioneer  himself.]     He  may  do  so,  but  he  must 
stand  encumbered  with  all  the  disadvantages  attending  his 
position.     It  appeared  clearly  that  Pitt  was  attending  as 
regular  clerk  and  servant  of  the  plaintiff,  and  in  no  other 
character.     Upon  principle,  and  also  upon  the  authority  of 
Edden  v.  Readic),  the  agreement  cannot  be  considered  to 
be  good  under  the  Statute  of  Frauds,  and  consequently  is 
not  binding  on  the  defendant.     In  that  case  a  receipt  signed 
by  the  defendant,  who  was  the  clerk  of  the  deputy  of  the 
receiver-general  of  taxes,  was  held  to  be  signed  by  the  de- 
fendant, as  agent  o^  the  receiver-general.     In  the  present 
case  Boulter  gave  no  answer  when  his  name  was  mentioned, 
and  it  has  been  said  that  at  auctions  silence  ought  not  to 
be  construed  into  assent.     The  clerk  is  supplied  by  the 
auctioneer  with  the  name  of  the  purchaser  and  the  price  of 
the  bidding,  in  such  a  manner  as  to  shew  most  clearly  that 
the  clerk  is  acting  as  servant  to  the  auctioneer.     The  pur- 
chaser may  express  his  assent  to  the  purchase,  but  that 
ought  not  to  be  construed  into  an  authority  to  sign  a  written 
contract  for  him.     In  the  case  of  Wright  v.  Dannah,  the 
defendant  was  looking  over  the  clerk's  paper  while  he  wrote, 
and  suggested  a  correction,  which  was  made;   yet  there 
Lord  EUenborough  decided   that  the  defendant   was   not 
bound,  for  that  the  agreement  must  be  signed  either  by  the 
purcbaaer  himself^  or  by  some  third  person  who  was  not  a 

(a)  Cok»  ▼.  Treeothiekf  9  Vesey,  (6)  7  Ves.  34 1 . 

994;  8.  C.  1  Smith,  988.  (r)  3  Campb.  338. 
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contracting  party.  The  case  of  Farehrother  v.  Simmons 
was  decided  upon  the  principle  of  Wright  v.  Dannah, 
Here  then  is  the  decision  of  Lord  Ellenborough,  in  the  year 
1809,  adopted  and  confirmed  by  Lord  Tenterden  in  182^, 
and  the  Court  will  not  say,  at  the  present  day,  that  the  de- 
cision is  not  law.  [Patteson,  J.  referred  to  the  case  of  Blow 
V.  Sutton  (a).]  The  contract  between  the  parties  is  com- 
pleted when  the  auctioneer  has  knocked  down  any  lot  to  a 
purchaser,  and  such  purchaser  has  assented  to  the  bargain. 
This  would  be  a  good  contract  but  for  the  Statute  of  Frauds, 
which  requires,  in  addition,  a  written  contract  signed  by 
both  parties,  or  their  agents.  The  clerk  merely  assists  the 
auctioneer  in  making  this  contract.  The  knocking  down 
by  the  auctioneer,  and  entering  by  the  clerk,  are  uno  flatu. 
He  is  there  under  a  defined  character,  with  his  whole  time 
bought  up  previously  to  his  entering  the  room.  It  cannot 
then  be  contended  that  he  is,  nevertheless,  at  liberty  to  en- 
gage himself  as  agent  for  others  in  making  a  variety  of  se- 
parate contracts.  An  action  for  any  thing  done  by  the  clerk 
within  his  authority,  would  be  properly  brought  against  the 
auctioneer.  Pitt  here  acted  merely  as  an  automaton,  in 
accordance  with  the  directions  of  the  auctioneer. 

Denman,  C.  J. — It  appears  to  me  that  the  case  is  distin- 
guishable from  Wright  v.  Dannah  and  Farehrother  v.  Sim^ 
mom :  and  that  the  clerk  made  the  entry,  not  as  an  auto- 
maton, but  in  a  known  character.  He  was  present  as  agent, 
I  think,  for  both  parties. 

LiTTLEDALE,  J. — This  casc  is  distinguishable  from  Fare- 
brother  v.  Simmons.  I  do  not  see  why  the  clerk  should  not 
be  the  agent  of  both  parties,  nor  indeed  do  I  see  why  the 
auctioneer  himself  should  not  sign  as  agent  of  the  contract- 
ing party  (6).     It  is  certainly  irregular  that  the  contracting 

(a)  3  Meriv.  ^37.  Jackson  v.  Caliin,  2  Johns.  (Ame. 

(6)  Held     that     he     may,    in  rican  Common  Law),  Rep.  248; 

M*Comb  V.  Weeks,  ^  Johns.  (Ame-  and  8  Johns.  Rep.  590;  Simofidt 

rican)  Cha.  Rep.  659,065.  And  see  v.  Catlin,  2  Ca'mes's  Rep.  64. 
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parties  should  act  as  each  other's  agents,  but  it  is  very  dif-  ^^^- 
ferent  ^vhere  the  contract  is  signed  by  an  individual  who  is  ^^^^^ 
not  either  of  the  contractors.     Were  it  to  be  held  otherwise,  v> 

no  broker  could  maintain  an  action,  in  his  own  name,  for 
the  breach  of  a  contract  signed  by  him ;  and  at  every  auc- 
tion, if  the  auctioneer  or  his  clerk  were  not  allowed  to  be 
the  agent  of  the  contracting  parties,  at  every  bidding  each 
purchaser  would  have  to  come  to  the  table  and  sign  his  own 
name. 

Taunton,  J. — It  is  not  necessary  to  overrule  the  case 
of  Farebrother  v.  Simmons.  All  that  is  stated  by  the  chief 
justice  in  that  case  is,  that  the  agent  contemplated  by  the 
legislature,  who  is  to  bind  a  defendant  by  his  signature,  must 
be  a  third  person,  and  not  the  other  contracting  party  upon 
the  record.  It  is  sufficient,  in  order  to  distinguish  this  case 
from  Farebrother  v.  Simmons,  to  say,  that  here  the  agent 
who  signs  the  contract  is  a  third  person,  capable  of  signing 
ks  agent  of  both  the  contracting  parties.  I  go  further  than 
this ;  Bird  and  Pitt  may  be  considered  as  the  constituted 
agents  of  the  vendor :  he  appoints  the  former  to  announce 
the  biddings,  and  the  latter  to  take  down  the  names  of  the 
purchasers  and  the  prices  of  the  lots.  Pitt  may  be  consi- 
dered not  only  as  the  agent  of  the  vendors,  but  also  of  the 
purchasers.  By  their  silence  when  the  hammer  falls,  he  has 
their  authority  to  execute  the  contract  on  their  behalf. 

'  Patteson,  J. — I  am  entirely  of  the  same  opinion.  It 
is  not  at  all  necessary  to  overrule  the  case  of  Farebrother  v. 
Simmons.  Undoubtedly  the  words  used  by  Lord  Tenterden 
in  that  case  are,  that  the  agent  must  be  a  third  person,  and 
not  the  other  contracting  party.  Here  there  was  such  a 
third  person.  He  was  sitting  there  as  the  agent  of  all, 
acknowledged  by  the  silent  consent  of  all.  I  think  this 
a  perfectly  clear  case. 

Rule  discharged. 
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1893. 


The  Court 
will  not  set 
aside  an  arrest 
upon  the  me- 
rits, unless  it 
be  clear  from 
the  affidavits 
that  the  plain- 
tiff could  not 
have  had  any 
cause  of  ac- 
tion. 

Sembky  that 
the  circum- 
stance of  the 
action  being 
brought  for 
purposes  of  in- 
timidation, 
would  not  be 
a  ground  for 
such  inters 
Terence. 


Burton  v.  Haworth  and  King. 

Assumpsit  for  money  paid  and  laid  out  and  expended 
by  plaintiff,  to  and  for  the  use  of  defendants.  The  defend- 
ants were  arrested  upon  an  affidavit  of  debt  for  6,700/. 
Special  bail  was  afterwards  put  in.  In  Michaelmas  term 
last.  Holt  obtained  a  rule  nisi  for  the  entry  of  an  exoneretur 
on  the  bail-piece,  upon  an  affidavit  of  the  following  facts. 

In  January,  1813,  the  plaintiff  being  a  prisoner  for  debt 
in  the  K.  B.  applied  to  the  barristers  appointed  by  the 
52  Geo,  3^  c.  l65  {a),  to  be  discharged.  On  the  2d  Febru- 
ary, 1813,  the  plaintiff  was  ordered  to  be  discharged,  and 
his  estate  and  effects,  both  in  the  province  of  Lower  Canada 
and  elsewhere,  were  given  up  by  him.  It  being  supposed 
that  these  estates  vested  in  the  clerk  of  the  peace  by  virtue 
of  the  above  act,  that  officer,  on  the  1st  January,  18 14, 
assigned  all  the  plaintiff's  estates  to  the  two  defendants  and 
three  other  creditors  of  the  plaintiff,  in  trust  for  the  credi- 
tors generally.  At  this  time  some  doubt  arose  whether  or 
not,  on  account  of  the  peculiar  tenure  of  the  lands  in  Canada, 
the  estates  there  had  become  actually  vested  in  these  five 
persons.  To  remove  these  doubts  the  defendants  and  the 
other  creditors  of  the  plaintiff,  by  a  deed  poll,  dated  2d 
April,  1816,  disclaimed  (6)  the  property  in  Canada,  and  by 
an  indenture  of  even  date,  the  plaintiff  covenanted  that  be 
would  cause  sale  to  be  made  of  the  estates  in  Lower  Ca- 
nada, and  would  stand  possessed  of  the  purchase  moneys, 

shall  amount  to  a  sum  exccediog 
SOOO/.,  and  of  granting  relief  in 
the  same  according  to  the  pron- 
sions  of  this  act,  under  the  aatho- 
ritv  of  rules  to  be  made  in  the  said 

m 

superior  Courts,  or  by  a  judge's 
order  at  chambers,  where  it  shall 
appear  to  them  to  be  just  and  fit- 
ting." 

(fi)  As  to  the  sufficiency  of  the 
disclaimer  of  a  freehold  interest  6y 
deedf  see  4  Man.  k.  Rjl.  189  («). 


(a)  Which  provides  (section  5) 
''  that  it  shall  and  may  be  lawful  for 
the  Lord  Chief  Justice  of  the  Court 
of  K.  B.,  the  Lord  Chief  Justice  of 
tlie  Court  of  C.  B.,  and  the  Lord 
Chief  Barun  of  the  Court  of  Ex- 
chequer, respectively  to  nominate 
and  appoint  a  barrister,  and  each 
of  them  is  hereby  required  so  to 
do,  for  the  purjiose  of  taking  into 
consideration  applications  in  cases 
of  imprisonment  when   the  debt 
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upon  trust,  after  paying  Edine  Henry  600/.  a  year,  as  the 
agent  or  attorney  of  the  property,  and  all  charges  and  ex- 
penses attending  the  management  of  the  estate,  to  pay  King 
3401.,  the  amount  of  his  bill  for  the  management  of  the 
estate  in  England ;  and  in  the  next  place,  after  retaining  to 
himself  the  annual  sum  of  400/.  for  the  management  of  the 
estates,  upon  trust  to  pay  the  surplus  moneys  to  the  two 
defendants  and  the  other  three  trustees,  who  are  since  dead, 
to  be  applied  by  them  to  the  payment  of  all  the  debts  of 
the  plaintiff  incurred  prior  to  1813.  No  sale  of  the  estates 
has  been  made  by  the  plaintiff.  Henry  retained  his  600/. 
a  year,  and  the  plaintiff  400/.,  but  no  money  has  been  paid 
to  the  defendants.  It  was  likewise  stated  in  the  affidavit, 
that  the  action  was  brought  for  the  purpose  of  intimidation, 
and  to  induce  the  defendants  to  execute  a  release  of  the 
covenants  contained  in  the  trust  deed  on  the  part  of  the 
plaintiff;  that  in  consequence  of  the  defendants'  refusal  to 
release  the  plaintiff,  the  plaintiff's  attorney  intimated  that 
some  strong  measure  would  be  adopted  against  them,  as 
plaintiff's  affidavit  stated;  that  the  action  was  brought  to 
recover  the  sum  of  6,734/.  155.  \0d.,  money  paid  by  Henry, 
as  also  for  money  paid  by  plaintiff,  since  February,  1813, 
for  the  prosecution  of  certain  suits  and  appeals  to  the 
King  in  Council,  for  cutting  timber  from  off  the  estate  in 
Canada. 


Burton 

9. 
Ha  WORTH 

and  King. 


Sir  J.  Scarlett,  F.  Pollock,  and  Hutchinson,  now  shewed 
cause.  This  application  does  not  purport  to  be  made  in 
order  to  prevent  any  grievous  injury.  The  debt,  it  is  true, 
is  large,  but  the  parties  have  been  able  to  find  bail,  and 
therefore  this  is  not  such  a  case  as  will  induce  the  Court 
to  depart  from  its  ordinary  regulations.  This  is  an  attempt 
to  try  the  merits  of  the  cause  upon  affidavits.  If  the  Court 
should  now  discharge  the  defendants  upon  filing  common 
bail,  the  ultimate  result  would  in  all  probability  be  mate« 
rially  affected,  for  a  jury  would  be  much  influenced  by 
such  a  decision  here.    This  is  not  like  the  case  of  CAam- 
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1833. 


Burton 

V. 

Hawortu 
and  King. 
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bers  V.  Bernasconi{a),  where  an  uncertificated  bankrupt 
brought  an  action  against  his  assignees.  Here  the  plaintiff 
says  that  a  sum  is  due,  which  the  defendants  deny.  Upon 
this  an  action  has  been  commenced,  and  should  be  allowed 
to  proceed  in  the  ordinary  course.  [Patteson,  J.  The  last 
case  in  which  the  Court  interfered,  was  one  where  the 
plaintiff  had  acknowledged,  in  writing,  that  the  balance 
was  against  him.]  In  this  case  there  is  a  material  ques- 
tion between  the  parties,  whether  the  estates  in  Canada 
ever  passed  to  the  assignees. 


Campbell,  S.  G.,  Holt,  and  FoUett,  in  support  of  the  rule. 
The  Court  will  not  enter  into  the  merits  where  the  case  is 
doubtful;  but  here  the  facts,  as  stated  in  the  affidavits, 
shew  clearly  that  the  plaintiff  can  have  no  right  of  action 
against  the  defendants.  In  Chambers  v.  Bernasconi  the 
Court  of  Common  Pleas  refused  to  set  aside  a  rule  ob- 
tained by  the  defendants  to  file  common  bail.  In  Nizetich 
V.  Bonacich(b),  the  Court  also  interfered  in  a  summary 
way.  It  is  sworn  that  this  action  is  brought  for  the  pur- 
poses of  intimidation.  This  is  an  action  brought,  in  fact, 
by  a  cestui  que  trust  against  his  trustee,  for  the  recovery  of 
moneys  expended  (not  by  the  plaintiff,  but  by  the  agent 
of  the  estate,)  in  respect  of  the  property.  The  plaintiff, 
according  to  his  own  statement,  has  no  right  of  action. 


LiTTLEDALE,  J. — I  am  of  Opinion  that  the  rule  ought 
to  be  discharged.  I  thought  at  one  time  that  this  case 
depended  upon  the  construction  to  be  put  upon  the  Insol- 
vent Debtors*  Act,  but  it  is  put  now  upon  the  ground  that 
the  process  of  the  Court  has  been  abused.  Enough  is 
not  shewn  to  induce  the  Court  to  interfere.  The  affida- 
vit filed  by  the  defendant  only  states  a  threat  to  take  some 
strong  measures,  and  a  belief  that  the  action  was  brought 
in  consequence  of  a  refusal  to  comply. 

(a)  6  Bingh.  498;  4  Moore  &  (6)  5  Barn.  &  Aid.  904. 

P.  218. 
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Patteson,  J. — We  must  always  keep  clear  of  cases  like         ib33. 

this,  when  the  facts  are  complicated.     If  there  be  a  real       TT^*^^^  • 

'^  ,  Burton 

demand,  I  do  not  know  that  the  Court  would  set  aside  the  v. 

arrest  on  the  ground  of  the  intimidation*  dlCisc 

Taunton,  J. — I  do  not  feel  myself  strong  enough  to 
decide  a  case  like  this,  upon  affidavits.  The  action  may 
have  been  brought  from  improper  motives,  but  this  is  not 
one  of  those  cases  in  which  it  is  clear  that  there  is  no  right 
of  action.  Where  the  case  is  too  clear  and  palpable  to 
admit  any  possibility  of  contradiction,  the  Court  will  inter- 
fere. Here  there  is  too  much  perplexity  to  authorize  our 
interference. 

Rule  discharged. 


Hensworth  v.  Fowkes. 

1  HE  declaration  stated  that  the  plaintiff  was  of  good  cha*  a  count 
racter,  and  until  &c.  had  never  been  suspected  of  being  charging  the 
guilty  of  felony  or  of  having  stolen  goods  concealed  upon  having  prefer- 
bis  premises,  and  was  daily  acquiring  in  his  trade  as  a  '^^JJ^***^® 
butcher  great  gains  and  profits :  Yet  the  defendant  con-  apinst  the 
triving  to  bring  the  plaintiff  into  disgrace,  and  to  cause  his  a  magistrate, 
dwelling-house  to  be  searched  for  stolen  goods^  and  to  **"^  having, 

imcj^r  a  war* 

cause  him  to  be  imprisoned,  on  &c.  at  &c.  appeared  before  rant  to  search 
a  justice  of  the  peace,  and  falsely  and  maliciously,  and  with-  {J*®  plaintiff's 
out  any  probable  cause,  alleged  that  certain  goods  had  been  stolen  goods 
feloniously  stolen,  and  that  the  defendant   had  probable  guch  charge^" 
cause  to  suspect  and  did  suspect  that  the  said  goods  were  entered  the 
concealed  in  the  dwelling-house  of  the  plaintiff,  and  upon  house,  may  be 

such  charge  the  defendant  procured  the  said  iustice  to  make  joined  with 
..  ^  ^,  ......  counts  in  tort. 

his  warrant  to  a  constable  to  enter  nito  the  dwellmg-house    An  allegation 

of  the  plain tiff^  and  there  to  search  for  the  goods,  and,  if  f***^'nt  enter- 
any  should  be  found,  to  bring  the  goods  so  found,  and  the  edthehouseto 

body  of  the  plaintiff,  before  the  said  justice,  to  be  dealt  ^^T^oSj/u 

a  saflBcient  allegation  that  he  entered  under  the  warrant.    Per  Taunton  and  Fatteson, 
Js.;  dittentiente,  LiuMale,J. 

Y 
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with  according  to  law.     The  declaration  then  proceeded  in 

j,""^^^"*^        these  words :  *'  And  the  defendant  then  and  there  falsely 
IIenswortii  ^ 

v.  and   maliciously,  and  without  any  reasonable  or  probable 

cause  whatsoever^  and,  together  with  divers  other  persons, 
falsely  and  maliciously,  and  without  any  reasonable  or  pro- 
bable cause,  caused  and  procured  the  dwelling-house  of 
the  plaintiff  to  be  searched   and   rummaged  for  the  said 
goods,  by  the  defendant  and  the  said  other  persons,  and  the 
door  of  the  said  dwelling-house  being  then  and  there  of 
great  value,  to  wit,  of  the  value  of  20/.,  to  be  with  force 
and  arms  broken  to  pieces,  damaged  and  spoiled,  and  also 
a  certain  pantry  of  or  belonging  to  the  said  dwelling-house 
also  of  great  value,  to  wit,  &c.  to  be  demolished  and  broken; 
and  also  then  and  there  caused  and  procured  the  plaintiff 
and  his  family  to  be  greatly  disturbed  and  disquieted  in  the 
possession  of  the   said  dwelling-house,  and  divers  goods 
and  chattels,  to  wit,  certain  cart-wheels  of  the  plaintiff  of 
great  value^  to  wit,  &c.  to  be  taken  and  carried  away." 
The  declaration  further  stated  that  the  defendant  procured 
the  warrant  to  be  indorsed  by  a  justice  of  the  peace  for  the 
borough  of  Leicester^  and  caused  the  plaintiff  to  be  arrested 
by  his  body  and  detained  in  prison  for  a  long  space  of  time^ 
until  the  defendant  procured  the  plaintiff  to  be  carried  in 
custody  before  two  other  justices  of  the  peace^  to  be  exa- 
mined ;  and  that  in  truth  there  were  no  stolen  goods  upon 
the  premises,  nor  was  the  plaintiff  guilty  of  any  offence, 
and  that  the  two  last-mentioned  justices  discharged  the 
plaintiff  out  of  custody,  and  that  the  defendant  had  not  fur* 
ther  prosecuted  his  complaint.     The  second  count  stated, 
that  the  defendant,  contriving  as  aforesaid,  afterwards  ap- 
peared  before  a  justice  of  the  peace  for  the  county  of 
Leicester,  and  without  any  reasonable  or  probable  cause 
charged  that  he  the  defendant  had  probable  cause  to  sus- 
pect, and  did  suspect  that  certain  stolen  goods,  the  property 
of  the  defendant,  were  concealed  in  the  dwelling-house  of 
the  plaintiff,  and  procured  a  search  warrant  to  be  granted 
by  the  same  justice  for  searching  the  premises  of  the  plain* 


FOWKES. 
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tiff  and  apprehending  him ;  and  that  the  defendant^  with- 
out  any  reasonable  or  probable  cause,  procured  the  warrant    „     ^^^^ 
to  be  indorsed  by  justices  of  the  peace  for  the  borough  of  v, 

Leicester,  who  authorized  execution  thereof  within  the 
borough;  and  the  defendant  upon  the  said  last-mentioned 
charge,  without  any  reasonable  or  probable  cause,  caused 
the  dwelling-house  of  the  plaintiff  to  be  searched  for  stolen 
goods.  ''  And  a  certain  door  and  pantry  of  and  belonging 
to  the  .same,  and  of  great  value,  to  wit,  &c.  to  be  demolished 
and  destroyed.''  The  second  count  further  stated,  that 
the  defendant  caused  the  plaintiff  to  be  arrested  and  to  be 
detained  in  prison  twenty-four  hours,  at  the  expiration  of 
which  time  the  plaintiff  was  acquitted  and  discharged  from 
such  offence,  and  no  further  proceedings  had  therein,  and 
in  truth  no  stolen  goods  were  concealed  upon  the  said 
dwelling-house  of  the  plaintiff.  There  were  other  counts, 
for  falsely  and  maliciously,  and  without  reasonable  or  pro- 
bable cause,  causing  the  plaintiff's  house  to  be  searched 
under  a  magistrate's  warrant,  and  a  general  conclusion  to 
these  counts,  and  those  objected  to,  that  by  means  of  the 
premises  the  plaintiff  had  been  injured  in  his  credit  and 
brought  into  disgrace  among  his  neighbours,  and  that  hie 
had  been  injured  in  his  trade  and  business,  &c.  There 
was  also  a  count  in  trover. 

General  demurrer  to  the  declaration,  and  joinder. 

fVMte,  in  support  of  the  demurrer.  The  grounds  of  the 
demurrer  are,  that  the  allegations  respecting  the  searching 
and  rummaging  of  the  dwelling-house,  the  breaking  of  the 
door  of  the  dwelling-house,  and  the  breaking  and  demolish- 
ing of  the  pantry  in  the  dwelling-house,  are  substantive 
charges  of  direct  and  immediate  acts  of  trespass  committed 
by  the  defendant,  and  are  improperly  joined  with  the  re- 
mainder of  the  first  count  of  the  declaration,  which  is  in 
case ;  and  that  there  is  a  misjoinder  in  the  declaration,  by 
joining  together  complaints  in  trespass  and  in  case.  Case 
and   trespass   cannot   be  joined.     Trespass  lies   for  that 
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lass.        which  is  on  the  statement  of  it  manifestly  illegal.     Case 
for  that  which  is  not  directly  and  obviously  illegal,  but  only 
V.  by  consequence.     In  Johnston  v.  Sulton  (a),  which  was  an 

FowKEs.  action  on  the  case  for  a  malicious  prosecution  before  a  naval 
court  martial,  it  is  said  there  is  no  similitude  or  analogy 
between  an  action  of  trespass  or  false  imprisonment  and 
this  kind  of  action.  An  action  of  trespass  is  for  the  de- 
fendant's having  done  that  which,  upon  the  stating  of  it,  is 
manifestly  illegal.  In  Morgan  v.  Hughes  (6),  Ashhurstf  J. 
says,  "  The  general  distinction  is  this :  where  the  imme- 
diate act  of  imprisonment  proceeds  from  the  defendant, 
the  action  must  be  trespass  and  trespass  only;  but  where 
the  act  of  imprisonment  by  one  person  is  in  consequence 
of  information  from  another,  there  an  action  upon  the  case 
is  the  proper  remedy,  because  the  injury  is  sustained  in 
consequence  of  the  wrongful  act  of  that  other."  In  Sarig- 
nac  V.  Roome{c),  the  importance  of  preserving  the  boun- 
daries between  the  different  actions,  and  particularly  be- 
tween trespass  and  case,  in  the  former  of  which  if  the 
plaintiff  recover  less  than  40s.  he  is  entitled  to  no  more 
costs  than  damages,  whereas  a  verdict  with  nominal  da- 
mages only^  in  case,  carries  all  the  costs,  was  pointed  out  by 
Lord  Kenyon,  C.  J.  [^iaunton,  J.  I  do  not  think  that  you 
need  labour  that  point  ((2).]  It  is  not  alleged  in  the  first 
count,  that  the  defendant  caused  the  dwelling-house  of  the 
plaintiff  to  be  searched  by  virtue  of  any  warrant,  or  that  the 
door  of  the  dwelling-house  or  the  pantry  was  broken  for  the 
purpose  of  executing  any  warrant;  nor  is  it  even  alleged  that 
the  defendant,  when  he  did  these  acts,  was  accompanied  by 
a  constable;  in  which  case  it  might  have  been  presumed  that 
he  acted  in  aid  of  the  constable.  It  makes  no  difference 
in  this  case,  that  it  is  averred  that  the  defendant  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
caused  the  dwelling-house  to  be  searched.  The  same  words 
occurred  in  the  declaration  in  Bracegirdle  v.  Orford  and 

(a)  1  T.  R.  544.  (c)  6  T.  R.  125. 

(6)  2  T.  R.  231.  (rf)  Vide  post,  329. 
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Others  (a),  and  in  that  case  the  question  was  whether  the         1833. 
action  should  be  brought  in  case  or  trespass,  and  it  was 
held  that  the  latter  form  of  action  was  the  proper  remedy.  r. 

[Patlesofi,  J.  There  is  one  word  of  reference.  It  speaks  of  Fowkes. 
the  said  goods."]  Search  may  have  been  made  for  the  said 
goods,  but  no  search  is  alleged  to  be  made  for  the  said 
goods  by  virtue  of  any  warrant.  In  Flewster  v.  Royle{b\ 
an  action  of  trespass  and  false  imprisonment  was  brought 
for  giving  information  to  a  pressgang,  and  causing  the 
plaintiff  to  be  impressed.  G arrow,  for  the  defendant,  made 
two  points,  one  of  which  was,  that  the  action  should  have 
been  case,  and  not  trespass.  Lord  Ellenborough,  in  giving 
judgment,  said,  '*  This  is  not  like  a  malicious  prosecution, 
where  the  party  gets  a  valid  warrant  or  writ,  and  gives  it  to 
an  officer  to  be  executed.  There  was  clearly  a  trespass 
here  in  seizing  the  plaintiff,  and  the  defendant  therefore 
was  a  trespasser  in  procuring  it  to  be  done."  Here,  there- 
fore, a  trespass  was  committed  in  causing  the  house  to  be  ran- 
sacked, as  it  was  done  without  warrant.  Assuming  that  the 
warrant  issued,  and  that  the  defendant  acted  under  it,  he 
would  not  be  justified  in  demolishing  the  door  and  pantry, 
as  stated  in  the  declaration.  The  injuries  are  consequently 
those  for  which  trespass  is  the  proper  remedy.  There  is, 
therefore,  a  misjoinder  of  trespass  and  case. 

12.  F.  Richards  contrA.  Trespass  and  case  cannot,  it  is 
admitted,  be  joined.  The  demurrer  is  to  the  whole  of  the 
declaration,  and  not  to  a  particular  count.  Examining  the 
whole  of  the  declaration  from  the  commencement  to  the 
conclusion,  which  alleges  injury  to  the  credit  of  the  plaintiff, 
it  will  be  found  to  be  framed  in  case,  although  some  state- 
ments may  be  informally  made.  Elsee  v.  Smith  (c)  was 
an  action  for  procuring  a  search  warrant  without  probable 
cause  of  suspicion,  and  for  apprehending  the  plaintiff  upon 
it.  The  action  was  brought  in  case.  Lord  Tenterden,  in 
giving  judgment  in  that  case,  says  :  "  Looking  to  the  whole 

(«)  2  M.  &  S.  77.        (6)  1  Campb.  187.        (r)  2  Chitty  Rep.  304i 
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1833.         declaration,  the  iDducement,  and  the  matters  charged  in  the 
conclusion,  it  appears  to  be  very  manifest  that  the  plaintiff 
9.  does  not  seek  damages  for  the  taking  of  his  goods  ;  but  he 

rowKES.  seeks  damages  for  the  injury  done  to  his  reputation,  and 
the  imprisonment  of  his  person,  and  therefore  I  think  the 
verdict  was  correctly  taken."  So  in  this  case  the  plaintiff 
claims  compensation  for  the  injury  done  to  his  reputation, 
and  taking  the  whole  declaration  together,  it  is  framed  in 
case.  It  appears  from  the  case  of  Courtney  v.  Collett  (/i), 
that  the  insertion  of  the  words  vi  et  armis  in  a  declaration 
will  not  cause  it  to  be  considered  as  an  action  of  trespass. 
The  declaration,  after  stating  the  procuring  of  the  warrant, 
alleges  that  the  defendant  caused  the  dwelling  house  to  be 
searched  for  the  said  goods.  This  must  mean  the  goods  in 
respect  of  which  the  search  warrant  was  obtained,  and  it  is 
therefore  to  be  inferred,  that  at  this  time  the  defendant  was 
acting  under  the  authority  of  the  warrant.  The  case  of 
Bracegirdle  v.  Orford  and  others,  is  an  authority  for  the 
plaintiff.  The  false  charge  in  that  case  was  held  to  be  only 
matter  of  aggravation,  and  a  party  may  if  he  pleases  waive 
the  trespass,  and  bring  his  action  in  case  for  the  consequen- 
tial injury,  Dix  v.  Brooks  (A),  Branscombe  v.  Bridges  and 
another {c),  where  it  was  said  by  the  Court,  "supposing 
that  trespass  would  lie,  still  the  plaintiff  was  at  liberty  to 
waive  the  trespass  and  bring  an  action  on  the  case."  ^Taun- 
ton,  J.  According  to  your  argument,  a  person  who  had 
been  assaulted  might  waive  the  trespass  and  bring  case. 
So  that  if  he  only  recovered  one  shilling  damages  he  would 
be  entitled  to  costs].  In  Moreton  v.  Hardern  (d),  Holroyd,  J. 
says,  '*  In  cases  where  there  is  no  ground  of  action  except 
the  trespass,  perhaps  case  will  not  lie,  but  when  an  actual 
damage  has  been  sustained,  the  trespass  may  be  waived, 
and  an  action  is  maintainable  on  the  special  circumstances 
of  the  case,  as  in  Pitts  v.  Gaince"  (e).     In  trover  the  conver- 

(a)  1  Ld.  Raym.  272—4.  &  Cress.  145. 

(6)  1  Stra.  61.         *"  (rf)  4  B.  &  C.  228. 

(f)  2Dowl.&Ryl.256;  I  Barn.  (e)  lSalkeld,10. 
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sion  may  be  the  actual  taking  of  the  goods,  yet  there  the 
trespass  may  be  waived  ;  and  in  other  cases  that  which  is  an    iiens^vTtk 
aggravation  of  the  trespass  may  be  the  subject  of  an  action  v- 

on  the  case.  This  brings  the  case  back  to  the  original  ques- 
tion, whether  the  whole  count  is  not  substantially  in  case, 
though  some  parts  may  be  informally  stated.  If  that  be  so, 
the  demurrer  being  general,  the  plaintiff  is  entitled  to  judg- 
ment ;  Orion  v.  liutler  (a),  and  Samuel  w.  Judin  (in  error)  (6). 
In  this  case  the  wrong  act  complained  of  was  the  obtaining 
the  warrant,  and  the  gist  of  the  action  is  the  consequential 
damage  which  ensued. 

White,  in  reply.  A  general  demurrer  is  the  proper  course 
in  a  case  of  this  sort ;  Orion  v.  Butler,  Brigden  v.  Farket 
and  others  (c).  Patteson,  J.]  There  is  no  doubt  upon 
that  point.]  It  was  said  that  a  party  might  waive  trespass 
and  bring  case ;  but  here,  the  party,  so  far  from  waiving  the 
trespass,  has  actually  declared  upon  it.  The  case  of  EUee 
▼.  Smith  is  very  different.  There,  every  thing  was  stated  to 
have  been  done  under  colour  and  pretence  of  the  warrant. 
The  declaration,  it  may  be  true,  does  not  allege  that  pre- 
cisely ;  but  it  states  that  the  defendant  caused  and  procured 
the  plaintiff  to  be  carried  before  the  justice,  who  heard  all 
that  the  defendant  could  say  touching  the  said  supposed  of- 
fence^ and  adjudged  that  he  was  not  guilty  thereof,  and  that 
the  defendant  had  abandoned  the  prosecution  of  the  com- 
plaint. What  was  alleged  to  have  been  done  there, 
therefore,  might  fairly  be  presumed  to  have  been  done 
by  virtue  of  the  warrant.  All  that  was  decided  in  that 
case  was,  that  if  a  party  applies  to  a  magistrate  for  a  war- 
rant without  probable  cause,  he  is  liable  to  an  action  on  the 
case  and  not  of  trespass.  That  is  very  different  from  the 
point  raised  here.  Here,  there  is  a  separate  averment  of 
something  independent  of  the  warrant;  and  as  far  as  this 
goes  the  declaration  is  in  trespass  and  not  in  case.     The 

(a)  1  Dowl.  &  Rjl.  282.  (c)  2  Bos.  &  Pul.  424. 

(6)  6  East,  333. 
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conclusion  of  per  quod  8cc.  in  an  action  of  trespass^  does 
not  make  it  case. 

LiTTLEDALE,  J. — I  must  owu  that  I  think  that  the  de- 
murrer was  well  founded.     It  does  not  appear  to  me  to  be 
sufTiciently  alleged  that  any  thing  was  done  in  pursuance  of 
the  warrant.     If  it  had  appeared  that  the  constable  was  one 
of  the  party  entering  the  house,  that  might  have  been  suffi- 
cient to  connect  the  entering  and  subsequent  act  with   the 
warrant.     The  only  words   which  refer  lo  the  warrant  are 
'  the  said  goods,*  but  consistently  with  this  allegation,  the 
defendant  might  have  put  the  warrant  in  his  own  pocket 
instead  of  delivering  it  to  the  constable,  and  have  gone  with 
others  and  committed   the  trespass.     I  have  no  doubt  that 
it  was  actually  done  under  the  warrant,  but  that  is  not  suf- 
ficiently stated  in  the  declaration.     With  regard  to  the  ar- 
gument that  the  whole  of  the  declaration  must  be  looked 
at,  I  cannot  say  upon  the  whole  that  it  is  in  case.     It  is  said 
you  may  go  for  the  consequential  damages  without  laying 
your  action  upon  the  particular  circumstance.     If  that  were 
allowed,  a  man  might  bring  an  action  for  an  assault  in  case 
and  recover  for  the  consequential  damage.     That  which  is 
stated  exclusively  of  the  acts  which  are  not  alleged  to  have 
been  done  under  the  warrant,  does  not  constitute  a  cause  of 
action.     The  merely  going  before  the  magistrate  and  mak- 
ing the  statement  mentioned  in  the  early  part  of  the  decla- 
ration  is  not  enough  to  support  an  action  on  the  case. 
Upon  the  whole,  I  think  the  searching  in  the  dwelling-house 
is  not  sufficiently  connected  with  the  warrant.     A  gene- 
ral demurrer  is  the  proper  course  in  this  case. 

Taunton,  J. — I  have  entertained  some  doubt  during 
the  argument,  but  I  think  that  the  acts  alleged  in  the  decla* 
ration  may  without  impropriety  be  referred  to  the  words 
*  such  charge,*  and  that  the  whole  cause  of  action,  as  stated 
in  the  declaration,  is  in  case.  I  cannot,  however,  adopt  all 
the  arguments  used  for  the  plaintiff.     If  there  be  a  misjoin- 
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der,  it  may  be  taken  advantage  of  by  general  demurrer,  as       18S3. 
it  would  be  ground  for  a  motion  in  arrest  of  judgment  (^).    he^sworth 
It  was  said,  that  supposing  that  the  cause  of  action  was  in  v.        ^ 

trespass,  the  plaintiff  might  waive  the  trespass  and  bring 
case.     If  the  doctrine  of  waiver  were  applied  to  the  extent 
contended  for,  the  distinctions  between  forms  of  action 
would  be  lost,  all  actions  would  be  amalgamated,  and  all 
clearness    and   distinctness    would   be   lost   in    pleading. 
There  is  no  decided  case  either  on  one  side  or  on  the  other. 
I  think  the  declaration  sufficient.     It  first  states  that  the 
defendant  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  charged  and  alleged  that  the  goods 
therein  named  had  been  feloniously  stolen,  and  that  he  the 
defendant  suspected  that  the  goods  were  concealed  in  the 
dwelling  house  of  the  plaintiff,  and  that  upon  such  charge 
the  defendant  caused  the  justice  of  the  peace  to  grant  his 
warrant  to  enter  into  the  dwelling  house  of  the  plaintiff  to 
search  for   the  said  goods,  and  to  bring  the  body  of  the 
plaintiff  and  the  goods,  if  found,  before  the  justice.     I  think 
what  follows  should  be  read  thus :  and  upon  such  charge 
(falsely  and  maliciously  &c.,  I  reject  as  a  mere  parenthesis,) 
the  defendant  caused  and  procured  the  dwelling  house  of 
the  plaintiff  to  be  searched  and  rummaged  for  the  said  goods. 
The  searching  and  rummaging  for  the  said  goods,  is  clearly 
meant  to  be,  in  pursuance  of  the  said  warrant.     '  Defendant 
and  others,'  was  probably  a  mistake  for  '  the  constable  and 
others.'    These  acts  of  searching  and  rummaging  for  the 
goods,  breaking  the  door  of  the  plaintiff,  and  demolishing 
and  breaking  to  pieces  the  pantry,  if  done  under  the  warrant 
and  bon&  fide  for  the  purpose  of  executing  such  warrant, 
would  not  form  the  subject-matter  of  an  action  of  trespass, 
though  it  might  be  matter  of  aggravation.     The  declaration 
then  goes  on  to  state,  that  they  took  certain  goods  of  the 
plaintiff,  and  then  got  the  warrant  indorsed,  and  caused  the 

(a)  Whatever  objection  to  the  fendant  to  judgment  on  general 
declaration  is  a  ground  for  arresting  demurrer;  but  the  rule  does  not 
the  judgment,  will  entitle  the  de-      hold  e  converso. 
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plaintiff  to  be  arrested,  and  that  he  was  discharged.     Put- 
UivswoRTu     ^'"S  ^"  ^'^^  particulars   together,  I  think  there  is  no  great 
*•  stretch  of  construction  in  savin?,  that  the  sequel  was  done 

in  pursuance  of  the  charge.  Looking  at  the  conclusion  of 
the  declaration,  it  appears  that  the  damage  relates  to  the  in- 
jury done  to  the  plaintiff^s  reputation,  in  consequence  of 
the  false  and  unfounded  charge,  and  not  at  all  to  the 
violence. 

Patteson,  J. — I   am  also  of  opinion   that  there  is  no 
misjoinder,  though  I  have  entertained  considerable  doubts 
upon  this  point.     If  there  had  been  a  misjoinder  it  Mould 
have  been  clearly  bad,  as  well  on  general  demurrer  as  in  arrest 
of  judgment.     I  do  not  think  the  demurrer  need  hslve  been 
special.    The  general  demurrer  is  the  proper  form  for  raising 
a  question  of  whether  there  is  a  misjoinder  or  not.     This  is 
the  whole  question  here ;  and  in  inquiring  we  are  not  to 
look  at  any  particular  part,  but  at  the  whole  together, — and 
upon  the  whole,  I  think  that  the  Cth  count  is  a  count  in 
case.     If  there  had  been  a  special  demurrer  to  this  part  of 
the  count  the  case  might  have  been  otherwise.     I  think  that 
all  that  is  alleged  in  the  count  is  referable  to  the  warrant. 
The  gravamen  is  the  going  before  the  magistrate  and  making 
the  charge  without  reasonable  or  probable  cause.     If  the 
acts  done  were  done  under  the  warrant,  it  is  quite  clear  that 
the  parties  would  not  be  liable  to  an  action  of  trespass.     I 
think  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

White  applied  for  leave  to  amend. 

LiTTLEDALE,  J. — That  certainly  cannot  be  permitted. 
That  is  never  done  after  the  case  has  been  fully  gone 
into  (a). 

(a)  Tamen  qudrc. 
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The  King  v.  The  Justices  of  Hertfordshire. 

A  Rule  had  been  obtained^  calling  upon  the  justices  of  Afteran  ap- 
TT      /•      1  1  •  .  .  1111  peal  against  a 

Hertfordshire  to  shew  cause  why  a  mandamus  should  not  poor-rate  has 

issue,  commanding  them  to  enter  continuances  and  hear  an  °®^"  respited 
,  ^  .  .  at  the  instance 

appeal  against  a  poor-rate.     At  the  sessions  to  which  the  oftherespond- 
appeal  was  made,  the  respondent  prayed  a  respite  of  the  ^ifant^cannot 
appeal  to  the  next  sessions,  which,  after  argument,  the  be  called  upon 
Court  granted  upon  payment  of  costs.     The  notice  of  ap-  notice  of  ap- 
peal was  then  handed  in  to  the  clerk  of  the  peace,  in  order  P^^* 
that  he  might  draw  up  the  order  of  the  Court  for  the 
respite.     At  the  following  sessions,  the  order,  which  recited 
the  notice  of  appeal,  was  put  in.     The  respondents  con- 
tended that  notwithstanding  the  respite,  the  appellant  was 
bound  to  prove  the  service  of  the  notice  of  appeal.     The 
Court  were  of  this  opinion,  and  the  appellant  being  unable 
to  prove  the  service  of  the  notice,  the  appeal  was  dismissed. 

Ryland  now  shewed  cause.  It  was  incumbent  upon  the 
appellant  to  prove  the  service  of  the  notice,  if  called  upon 
to  do  so,  because  the  sessions  have  no  jurisdiction  but  by 
the  notice  of  appeal.  The  handing  in  of  the  notice  of 
appeal  to  the  officer  of  the  Court  was  no  waiver  of  the 
right  to  object  to  the  sufficiency  of  the  notice. 

Plait,  contrd.  The  respondents  admitted  that  the  no- 
tice of  appeal  was  sufficient  when  they  applied  for  and 
obtained  the  order  for  a  respite ;  because  if  the  notice  was 
not  valid,  the  Court  had  no  jurisdiction  to  make  an  order 
iu  the  matter. 

By  the  Court. — The  respondents  have  admitted  the 
jurisdiction  of  the  sessions ;  they  have  acted  upon  it,  and 
cannot  now  dispute  it. 

Rule  absolute. 
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Under  9 
Geo,  4,  c.  15, 
a  record  inny 
be  amended 
pending  the 
trial,  by  cor- 
recting a  va- 
riance be- 
tween a  writ- 
ten contract 
and  the  state- 
ment of  the 
contract  on 
the  pleadings, 
although  it  do 
not  appear  by 
the  record 
that  the  con- 
tract was  in 
writing. 


Lamey  v.  Bishop. 

Assumpsit.  The  declaration  stated,  that  "in  consi- 
deration that  the  plaintiff  would  sell  to  the  defendant  cer- 
tain stock  of  the  plaintiff,  to  wit,  stock  in  the  cellars  of  the 
plaintiff,  agreeably  to  an  inventory  thereof  taken  by  one 
Mr.  Wilson,  upon  certain  ternis^  to  wit,  for  the  sum  of 
600/.,  with  the  exception  of  the  wine  in  No.  1  binn, 
amounting  to  8/.  9^^  to  be  paid  for  by  approved  bills  fall- 
ing due  he/ore  the  15th  day  of  February,  1832,  the  plaintiff 
to  have  security  on  the  whole  of  the  said  stock  in  the  said 
cellars  till  the  whole  sum  of  600/.  should  be  duly  paid, 
interest  to  be  allowed  on  the  bills  till  received,  he,  the  de- 
fendant, undertook  and  promised  the  plaintiff  to  pay  him 
the  said  sum  of  600/.  by  approved  bills  falling  due  before 
the  15th  day  of  February,  1832."  The  declaration  then 
averred  the  readiness  of  the  plaintiff  to  receive  the  bills, 
his  willingness  to  perform  the  terms  of  the  contract,  and  a 
breach  by  the  defendant.  Plea  :  non-assumpsit.  At  the 
trial  at  the  sittings  after  Michaelmas  term,  1832,  the  plain- 
'tiff,  to  prove  the  contract,  put  in  the  following  memoran- 
dum, signed  by  the  defendant  and  given  by  him  to  the 
plaintiff's  agent : 

"  Sir, — I  hereby  agree  to  purchase  the  stock  in  the  cel- 
lars of  Mr.  J.  T.  Lamet/,  at  Great  Windmill  Street,  agreea- 
bly to  the  inventory  taken  by  Mr.  Wilson,  for  the  sum  of 
600/.,  with  the  exception  of  the  wine  in  No.  1  binn, 
amounting  to  8/.9s.>  to  be  paid  for  by  approved  bills  falling 
due  6y  the  15th  day  of  February,  1832:  J.  T.  Lamey  to 
have  security  on  the  whole  of  the  stock  in  the  cellars  till 
the  whole  sum  of  600/.  is  duly  paid :  interest  to  be  allowed 
on  the  bills  till  received.  77105.  Bishop. 

12th  Nov.  1831." 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
contract  set  out  in  the  declaration  varied  from  the  memo*- 
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randum,  iDasmuch  as  by  the  former  the  bills  of  exchange 
were  to  become  due  before  the  15th  of  February,  1832, 
but  by  the  terms  of  the  latter  the  bills  were  to  become  due 
bjf  the  15th  of  February,  1832.  Upon  this  the  declaration 
was  amended  by  the  direction  of  the  learned  Chief  Justice, 
ID  pursuance  of  9  Geo.  4,  c.  15  (a),  by  substituting  the 
word  "  by"  for  the  word  "  before,"  where  it  was  necessary, 
and  an  order  was  made  for  the  amendment.  A  verdict 
was  found  for  the  plaintiff,  damages  104/.  (6);  and  leave 
was  given  to  the  defendant  to  move  to  set  aside  the  verdict 
and  enter  a  nonsuii,  if  the  Court  should  think  tliat  the 
learned  judge  had  no  power  to  amend  the  record  in  this 
case. 
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Biggs  Andrews  now  moved  accordingly.  This  is  not 
a  case  within  the  statute :  it  is  not  a  variance  between 
a  writing  produced  in  evidence  and  the  recital  or  setting 
forth  thereof  upon  the  record,  but  is  a  variance  between 
a  written  contract  produced  in  evidence  and  the  allegation 
of  a  contract  in  the  declaration.     If  the  evidence  produced 


(a)  That  statute  enacts,  ''that 
it  shall  and  may  be  lawful  for 
every  court  of  record  holding  plea 
io  civil  actions,  any  judge  sitting 
at  nisi  prius,  and  anjr  court  of 
oyer  and  terminer  and  general 
gaol  delivery,  in  England,  Wales, 
the  town  of  Berwick  upon  Tweed, 
and  Ireland,  if  such  court  or  judge 
shall  see  fit  so  to  do,  to  cause  the 
record  on  which  any  trial  may  be 
pending  before  any  such  judge  or 
court  in  any  civil  action,  or  in 
any  indictment  or  information  for 
any  misdemeanor,  when  any  va- 
riance shall  appear  between  any 
matter  in  writing  or  in  print  pro- 
duced in  evidence  ond  the  recital 
or  setting  forth  thereof  upon  the 
record  whereon  the  trial  is  pend- 


ing, to  be  forthwith  amended  in 
such  particular  by  some  officer  of 
the  court,  on  payment  of  such 
costs,  if  any,  to  the  other  party,  as 
such  judge  or  court  shall  think 
reasonable;  and  thereupon  the 
trial  shall  proceed  as  if  no  such 
variance  had  appeared:  and  in 
case  such  trial  shall  be  had  at  nisi 
prius,  the  order  for  the  amendment 
shall  be  indorsed  on  the  postea, 
and  returned  together  with  the  re- 
cord; and  thereupon  the  papers, 
rolls  and  other  record  of  the  court, 
from  which  such  record  issued, 
shall  be  amended  accordingly.'' 

(6)  Leave  to  move  to  reduce 
the  damages  was  reserved  upon  a 
collateral  point. 
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Lamet 

V. 

Bishop. 
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had  been  parol  evideDce^  not  in  writing,  it  is  quite  clear 
that  it  could  not  have  been  amended;  and  the  circum- 
stance of  its  being  in  writing  cannot  alter  the  case.  In  the 
case  of  Ryder  v.  Malhon  (a),  where  no  written  agreement 
was  set  out  on  the  record,  and  a  lease,  which  was  given  in 
evidence,  shewed  that  the  terms  of  the  plaintiff's  holding 
were  different  from  those  alleged  in  the  record,  Mr.  Justice 
Park  refused  to  allow  the  plaintiff  to  amend,  and  said — 
"  I  am  of  opinion  that  this  act  of  parliament  only  applies 
to  cases  where  some  particular  written  instrument  is  pro- 
fessed to  be  set  out  or  recited  in  the  pleadings."  In  the 
present  case  the  declaration  was  not  upon  the  written 
agreement,  but  merely  stated  the  promise  from  the  written 
agreement.  [Taunton,  J.  Suppose  the  plaintiff  declares 
upon  the  contract,  stating  it  to  have  been  by  agreement  in 
writing.  In  such  a  case  you  admit  that  the  act  would 
apply.  Would  it  not  be  absurd  to  say  that  because  the 
unnecessary  words,  "  by  agreement  in  writing"  (6),  are 
omitted,  therefore  the  act  does  not  apply?]  The  terms  of 
the  act  do  not  apply  to  cases  where  no  writing  is  recited  or 
set  forth  on  the  record.  In  a  late  case  before  the  Chief 
Justice  of  the  Common  Pleas  at  Nisi  Prius^  it  was  held 
that  the  Court  could  not  amend  where  it  would  be  neces- 
sary to  amend  the  agreement  likewise.  That  case  is  sub- 
stantially the  same  as  the  present. 

Cur,  adv.  vult. 


In  the  same  term,  Denman,  C.  J.,  said — In  the  case  of 


(a)  3  Carr.  &  Payne,  595. 

(6)  In  declaring  upon  a  con- 
tract which,  by  the  statute  of 
frauds,  cannot  be  enforced  unless 
it  be  in  writing  and  signed,  the 
circumstances  of  writing  and  sig- 
nature need  not  be  noticed:  1 
Wms.  Saund.  2116,  276  e.  So  a 
feoffinent  may  be  pleaded  as  at 
common  law;  Kead  v.  Brookman, 


3  T.  R.  156;  though  under  the 
statute  it  will  be  invalid,  unless  it 
be  written  and  signed.  It  need 
not,  however,  be  under  seal,  whe- 
ther an  estate  of  inheritance  or 
merely  a  life  estate  is  to  be  passed. 
At  common  law,  a  verbal  feoffment 
was  sufficient ;  and  the  statute  re- 
quires only  the  signature  not  the 
seal  of  the  party. 
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Masterman  v.  Judson{a\  the  Court  of  Common  Pleas 
decided  that  a  judge  at  Nisi  Prius  has  power  to  make 
such  ao  alteration.  We  think  there  must  be  no  rule  in 
this  case. 

Rule  refused  (Jb). 

(a)  8  Bingh.  294.  sitting  at  Nisi  Prius,  refused    to 

(6)  In  IUevc$  v.  Scoity  1  Chit,  amend  mistakes   which  had  been 

Plead.  5tb  ed.  349,  n.,  and  Jclfv.  occasioned  by  gross  carelessness. 

Orklf  ibid.y  Lord  Tenterden,  C.  J. 


The  King  v.  The  Court  of  Directors  of  the  East 

India  Company. 

In  Michaelmas  term  last,  Home,  A.  G.,  obtained  a  rule  where  the 
calling  upon  the  Court  of  Directors  of  the  United  Company  I^»rw;tors  of 
of  Merchants  trading  to  the  East  Indies^  to  shew  cause  why  dia  Company 
a  writ  of  mandamus  should  not  issue,  commanding  them  ![^Q^'^p^^  e 
to  send  out  to  the  Governor-General  in  Council  at  Fort  Control  a  dis- 
William,  in  Bengal,  a  certain  dispatch  relative  to  the  claims  <^Poiitical  ^ 
of  the  trustees  of  William  Palmer  8c  Co.  of  Hyderabad,  Deoartment," 
against  Mooneer  Ool  Moolk,  as  altered  and  approved  by  terations  being 

the  Court  of  Commissioners  for  the  affairs  of  India,  on  the  introduced  by 

the  Board, 

14th  day  of  May  last.  discuss  those 

The  following  facts  appeared  by  the  affidavits :— Certain  onX'm°eri?s^ 
persons  trading  under  the  firm  of  W.  Palmer  8c  Co.  in  without  assert- 
1814,  formed  a  commercial  establishment,  and  have  since  matter  of  the 
carried  on  business  at  Hyderabad,  a  place  in  the  East  dispatch  is  not 
IndieSi  which  was  not  within  the  territories  of  the  East  with  the  civil 

India  Company,  but  in  those  of  the  Nizam,  one  of  the  ^^  ""^^tary 

f        ,  .  government  or 

native  princes  in  alliance  with  the  Company.  Palmer  8c  Co.  the  revenues 
having  stopped  payment,  and  debts  being  due  to  them  by  x)ir^t|f4 
Mooneer  Ool  Moolk,  the  chief  minister  of  the  Nizam,  and  cannot  re- 
other  persons  his    subjects,    the    Company,  with  a  view  mitsuch 
of  assisting  the  estate  of  W,  Palmer  &  Co.  in  recovering  altered  dis- 

^  ^  patch  to  India, 

either  on  the  ground  that  the  matter  of  such  dispatch  is  purely  commercial,  or  on  the 
ground  that  the  Board  of  Control  may  itself  originate  a  dispatch  in  the  form  to  which 
ibis  dispatch  has  been  altered,  and  that  they  have  rescinded  the  resolution  upon  which 
the  original  dispatch  was  framed. 


The  Kino 

V. 
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those  debts,  in  March  last  framed  a  dispatch  to  be  sent  to 
their  resident  at  the  court  of  the  Nizam,  directing  him  to 
advise  the  Nizam  to  concur  in  settling  the  affairs  of  IV. 
East  India  palmer  &  Co.  The  draft  of  this  dispatch  was  headed 
"  Bengal  Political  Draft,  No.  I67/'  and  on  the  20th  March 
a  resolution  approving  of  the  draft  was  passed  by  the  court. 
On  the  same  day  the  dispatch,  headed  *'  Political  Depart- 
ment" was  sent  by  the  Directors  to  the  Board  of  Control, 
for  their  consideration  and  approbation^  in  pursuance  of 
the  12th  section  of  the  33  Geo.  3,  c.  52. 

On  the  3d  of  April  the  Board  of  Control  returned  the 
draft  with  some  alterations,  giving  to  the  Directors,  under 
the  hand  of  their  chief  secretary,  their  reasons  at  large  for 
making  such  alterations. 

The  Court  of  Directors  considering  that  the  dispatch 
was  not  one  which  related  to  the  civil  or  military  govern- 
ment or  revenue,  objected  to  the  alterations,  and  on  the 
28th  May  sent  the  dispatch  back  to  the  Board  of  Com- 
missioners, accompanied  with  a  statement  of  their  objec- 
tions to  the  alterations  made  in  the  draft,  according  to  the 
provisions  of  the  13th  section  of  the  act. 

On  the  14th  May,  1832,  the  Board  of  Control  took  into 
consideration  the  representation  of  the  Court  of  Directors, 
and  transmitted  the  draft,  altered,  back  again  to  them. 

Further  discussions  took  place  between  the  Court  of 
Directors  and  the  Board  of  Control,  the  former  continuing 
to  urge  objections,  and  the  latter  refusing  to  alter  their  de- 
termination. 

On  the  8th  of  August  the  Court  of  Directors  resolved 
that  their  original  dispatch  did  not  relate  to  the  civil  or 
military  government  or  revenue  of  India,  and  rescinded  the 
resolution  of  March  upon  which  the  dispatch  had  been 
framed. 

A  further  correspondence  took  place  between  the  Court 
of  Directors  and  the  Board  of  Control,  and  the  last  letter 
was  from  the  Directors  to  the  Board  of  Control,  and  dated 
22d   November.      In   the  course  of  this   discussion   the 
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Directors  requested  the  Commissioners  to  originate  the 

dispatch  themselves  under  the  15th  section  of  the  act,  and     xho  kTLg 

stated  that  thev,  the  Directors,  wished  to  have  nothing  to  v- 

,        ...  East  India 

do  with  It.  Company. 

The  question  arose  upon  the  construction  of  the  act  of 
33  Geo.  3,  c.  62,  in  which  the  9th,  10th,  11th,  12th,  13th, 
14th,  15th  and  l6th  sections  were  more  particularly  taken 
into  consideration. 

By  the  2d  section  of  the  act,  certain  public  officers  are 
appointed  commissioners  for  the  affairs  of  India,  who  are 
usually  denominated  the  Board  of  Control. 

By  the  9th  section,  those  commissioners  are  invested 
with  full  power  and  authority  to  superintend,  direct,  and 
control  all  acts,  operations  and  concerns,  which  in  anywise 
relate  to  or  concern  the  civil  or  military  government,  or 
revenues  of  the  territories  and  acquisitions  of  the  East  India 
Company  in  the  East  Indies,  subject  to  the  particular 
directions  in  the  act. 

The  11th  section  requires  the  Directors  of  the  East 
India  Company  to  deliver  to  the  Board  of  Control  copies 
of  all  minutes,  orders,  resolutions  and  proceedings  of  all 
Courts  of  Proprietors  and  Courts  of  Directors,  and  also 
copies  of  certain  documents  received  from  abroad. 

The  12th  section  directs  that  no  orders  or  instructions 
relating  to  the  civil  or  military  government,  or  the  revenues 
of  the  territorial  possessions  of  the  East  Indies,  shall  be 
sent  or  given  to  any  of  the  governments  in  India  by  the 
Court  of  Directors,  until  the  same  shall  have  been  sub- 
mitted for  the  consideration  and  approval  of  the  Board  of 
Control;  and  that  copies  of  all  orders  and  instructions  which 
the  Court  of  Directors  shall  purpose  to  be  sent  to  India, 
shall  be  by  them  previously  laid  before  the  Board  of  Con-* 
trol,  and  that  within  the  space  of  fourteen  days,  the  Board 
of  Control  shall  either  return  the  same  to  the  Directors 
with  their  approbation ;  or  if  the  Board  shall  disapprove, 
alter  or  vary  in  substance  any  of  the  proposed  orders  or 
inslrucdons,  the  Board  shall  give  in  writing  under  the  hand 
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of  the  chief  secretary  of  the  Board,  by  order  of  the  Board, 
TheKrxo  ^^^^^  reasons  at  large  in  respect  thereof,  together  with  their 
o.  instructions  to  the  Directors  in  relation  thereto,  and  that 

Company.  ^^^  Directors  shall  forthwith  dispatch  and  send  the  letters, 
orders  and  instructions,  in  the  form  approved  by  the  Board, 
to  the  proper  governments  or  officers  in  India  without  fur- 
ther delay,  unless  upon  any  represensation  made  by  them 
to  the  Directors,  the  Board  shall  order  any  alteration  to  be 
made  therein;  and  the  Directors  shall  pay  obedience  to 
and  be  governed  and  bound  by  such  orders  and  instructions 
as  they  shall  receive  from  the  Board  of  Commissioners, 
touching  or  concerning  the  civil  and  military  government  of 
the  possessions  of  India,  and  the  revenues  of  the  same. 

The  13th  section  authorises  the  Directors  to  make  repre- 
sentations in  writing  to  the  Board  of  Control,  touching  or 
concerning  any  letters,  orders  or  instructions,  which  shall 
have  been  varied  in  substance  or  disapproved  by  the  Board ; 
and  the  Board  are  required  to  take  these  representations 
into  consideration,  and  to  give  such  further  orders  and  in- 
structions as  they  shall  think  fit  and  expedient ;  which  orders 
and  instructions  are  to  be  final  and  conclusive  upon  the 
Directors. 

The  14th  section  reserves  to  the  Court  of  Directors  the 
exclusive  right  of  nominating  the  servants  of  the  Company. 

By  the  15th  section,  if  the  Court  of  Directors  shall 
neglect  to  frame  and  transmit  to  the  Board  of  Control,  dis- 
patches on  any  subject  connected  with  the  civil  or  military 
government,  or  revenues  of  India,  beyond  fourteen  days 
after  requisition  made  to  them  by  order  of  the  Board,  the 
Board  may  prepare  and  send  to  the  Directors,  without  wait- 
ing  for  the  receipt  of  the  copies  of  the  dispatches  intended 
to  be  sent  by  the  Directors,  any  orders  or  instructions  for 
any  of  the  governments  of  presidencies  in  India,  conceroing 
the  civil  or  military  government  or  revenues,  and  the  Dt* 
rectors  are  required  to  transmit  dispatches  according  to  tb^ 
tenor  of  the  said  orders  or  instructions  so  transmitted  to 
them  by  the  said  Board,  unto  the  respective  governments 
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and  presidencies  in  India,  unless  upon  any  representations 

made  by  the  Directors  the  Board  shall  alter  them ;  which     itJ^^^g 

directions  the  said  Court  of  Directors  shall  in  such  case  be  v. 

.  J  ^  -         ^  East  India. 

bound  to  conform  to.  Company. 

The  l6th  section  restricts  the  Board  from  issuing  or 
sending  orders  or  instructions  which  do  not  relate  to  the 
civil  or  military  government  or  revenue,  and  from  expung- 
ing, varying  or  altering  dispatches  proposed  by  the  Direc« 
tors,  which  do  not  relate  to  the  government  or  revenues, 
and  directs  that  if  the  Board  shall  send  any  orders  or  instruc- 
tions to  the  Court  of  Directors,  to  be  by  them  transmitted, 
which  in  the  opinion  of  the  Court  of  Directors  shall  relate 
to  points  not  connected  with  the  civil  or  military  govern- 
ment or  revenues,  then  the  Court  of  Directors  may  apply 
by  petition  to  his  Majesty  in  Council,  and  his  Majesty  in 
Council  shall  decide  whether  the  same  be  or  be  not  con- 
nected with  the  civil  or  military  government  or  revenues  of 
the  territories  in  India;  which  decision  shall  be  final  and 
conclusive. 

Spafikie,  Seijt.,  Sir  James  Scarlett,  fVigram,  and  Follett, 
now  shewed  cause.  There  are  three  points  to  be  con- 
sidered. First,  whether  this  is  a  dispatch  relating  to  the 
civil  or  military  government  of  India.  Assuming  that  it  is 
a  dispatch  relating  to  such  matter,  the  second  point  is, 
whether  it  was  competent  to  the  Directors  to  rescind  the 
resolution  which  they  had  originally  made.  The  third  point 
is,  whether  this  is  a  case  in  which  the  summary  jurisdiction 
of  the  Court  by  mandamus  ought  to  be  exercised.  The  ob- 
ject of  the  33  Geo.  3,  c.  5£,  upon  the  12th  (a)  and  13th  (6) 
sections  of  which  the  application  is  founded,  was  to  settle  the 
mode  in  which  the  possessions  belonging  to  Great  Britain 
in  the  East  Indies  should  be  regulated.  It  was  the  inten- 
tion of  the  legislature,  that  every  thing  relating  to  the  civil 
and  military  government  of  India,  and  the  revenues,  should 
be  subject  to  the  superintendence  of  the  Board  of  Control, 
(fl)  Ante,  337.  (b)  Ante,  338. 
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but  that  every  thing  relating  to  trade  should  be  left  entirely 
to  the  management  of  tlie  Court  of  Directors.  Every  dis- 
patch, of  whatever  nature,  is  sent  to  the  Board  of  Control, 
as  it  would  otherwise  be  impossible  for  them  to  exercise  a 
proper  control  over  the  affairs  of  India. 


First  point —         I.  The   whole  object  of  the  dispatch  is,  to  request  the 

Whether  the       ^^.  ^  i-    •    n  -^i  c  i-  i-     * 

dispatch  had      -^'zani  to  use  his  mfluence  with  some  of  his  own  subjects 

ft  pohtical  ob-    jq  induce  them  to  settle  by  arbitration,  or  in  some  other 
)eci.  .    . 

mode^  the  accounts  subsisting  between  them  and  certain 

persons  carrying  on  business  in  his  capital — a  mere  substi- 
tute for  a  lawsuit.  This  dispatch  is  not  made  with  refer- 
ence to  any  political  object.  It  is  not  a  request  to  the  Ni- 
zam to  do  any  thing  in  relation  to  the  Company,  or  for  their 
benefit;  nor  does  it  concern,  in  any  way,  the  Government 
of  the  British  territories  in  India.  It  is  perfectly  clear  that 
the  Board  of  Control  have  no  power  to  interfere  at  all,  un- 
less the  dispatch  refer  to  the  Government  of  India.  The 
12th  section,  therefore,  cannot  apply  in  a  case  where  it  is  a 
question  whether  the  dispatch  relates  to  the  Government  of 
India  or  not.  It  cannot  have  been  contended  that  this  ques- 
tion should  be  decided  here:  it  was  left. to  another  tribunal 
to  say  whether  a  dispatch  relates  to  the  Government  of 
India  or  not. 


Second  point         II.  Under  the  ilth(a),    I2th(fl),    15th (6),  and   l6th  (c) 

•"""Power  Oi 

rescinding        sections,  dispatches  touching  the  civil  or  military  govem- 
dispatch.  ment  or  resources  of  India  may  originate  in  two  modes. 

If  the  measure  appear  to  the  Directors  to  relate  to 
Two  modes  of  the  Government,  they  may  originate  a  dispatch,  and 
•dispatches.        transmit  it  to  the  Board,  who  have  an  undoubted  right  to 

alter  it;  and  the  dispatch,  when  altered,  is  transmitted  by 
the  Directors  to  India.  That  is  the  usual  mode.  There 
is  also  another  mode  which  the  Act  contemplates.  If 
the  Directors  neglect  or  refuse  to  originate  a  dispatch 
relating  to  the  Government,  after  having  been  called  upon 


(rt)  Ante,  337. 
{h)  Ante,  338. 


(c)  Ante,S39. 
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to  do  SO  by  the  Board,  the  latter  may,  after  the  lapse  of 
fourteen  days,  themselves  originate  a  dispatch;  but  if  the      tI7"kino 
Directors  think  the  dispatch  originated  by  the  Board  does  v. 

not  relate  to  the  revenues  or  Government  of  India,  they  may  Company. 
appeal  to  the  King  in  Council  to  determine  how  far  such 
dispatch  relates  to  the  Government  or  revenue.  On  the 
other  hand,  no  appeal  is  given  where  the  dispatch  originates 
with  the  Directors ;  and  yet  the  Board  of  Control  have  the 
power  of  treating  as  a  political  dispatch  that  which  was  never 
intended  as  such  by  the  Directors,  or  of  so  altering  a  dispatch 
relating  to  trade  as  entirely  to  change  its  nature  and  convert 
it  into  a  political  dispatch.  This  dispatch  so  altered,  it  is 
contended,  the  Board  may  compel  the  Directors  to  send  to 
India  with  their  name  and  upon  their  own  responsibility. 
The  proper  course  for  the  Board  to  pursue  under  this  Act, 
would  be,  in  such  case,  to  originate  a  dispatch  themselves, 
as  they  are  impowered  to  do,  and  thus  to  give  the  Directors 
the  opportunity  of  appealing,  if  they  think  proper,  and  at  all 
events  to  take  from  them  the  responsibility  which  they  might 
incur  by  sending  in  their  own  name  a  dispatch  which  is  vir- 
tually not  their  own.  The  object  of  the  statute  was  to  ob- 
tain the  concurrence  of  both  parties,  if  they  were  disposed 
to  concur  ;  and  it  could  never  have  been  the  intention  of  the 
legislature  to  give  to  the  Board  of  Control  the  power  of  so 
far  altering  a  dispatch  as  to  make  it  wholly  different  from 
what  it  was  in  its  original  shape.  If  that  were  so,  it  would 
enable  the  Board  to  practice  a  species  of  trick  upon  the  Di- 
rectors ;  and,  by  totally  changing  the  nature  of  a  dispatch, 
to  make  the  Directors  in  effect  concur  in  a  dispatch  which, 
perhaps,  their  judgment  entirely  condemned.  There  is  no 
inconsistency  in  supposing  that  if  a  dispatch  has  been  inad- 
vertently framed  by  the  Directors,  and  the  Board  make  an 
alteration  which  causes  the  Directors  to  think  that  the  mea- 
sure was  inexpedient,  they  shall  be  at  liberty  to  recal  their 
dispatch  by  rescinding  the  original  resolution  approving  of 
the  dispatch.  Suppose  also  the  case  of  a  change  of  cir- 
cumstances in  the  interval  between  the  original  framing  of 
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the  dispatch  and  its  return  approved  by  the  Board,  or  of 
ThelviKG     circumstances  coming  to  their  knowledge  of  which  they 

^      ^*  were  not  aware  at  the  time  of  originating  the  dispatch,  and 

East  India        ,.  .  ,,  ,  .    ,         ,     ,       ^  ,*         ,_*^ 

Company,     which  would  have  niduced  them  to  adopt  different  mea- 

sureSy  are  the  Directors  then  peremptorily  obliged  to  send 
the  dispatch  merely  because  it  has  once  left  their  office  and 
come  to  the  hands  of  the  Board  of  Control  ?  In  such  case, 
the  Directors  may  well  be  permitted  to  annul  the  dispatch 
entirely.  There  is  nothing  in  the  Act  which  in  terms  pre- 
vents the  Court  of  Directors  from  rescinding  the  resolution 
approving  of  the  dispatch.  They  cannot  repudiate  any  dis* 
patch  initiated  by  the  Board.  At  the  same  time,  they  have 
in  this  case  a  power  of  appealing.  Not  one  word  in  the 
Act  restrains  the  Directors  from  rescinding  their  own  reso- 
lution. One  clause  in  the  Act  illustrates  this  argument 
It  is  expressly  provided  that  no  Court  of  Proprietors  shall 
rescind,  revoke,  or  vary  any  resolution  of  the  Court  of  Di" 
rectors,  relating  to  the  civil  or  military  Government,  or  the 
revenues  of  India,  after  it  shall  have  received  the  approba- 
tion of  the  Board  of  Control  (a).  Does  not  this  afford  a 
presumption  that  in  a  case  like  the  present,  the  Court  of 
Directors  have  the  power  of  rescinding  their  own  reso- 
lution? It  is  quite  unnecessary,  upon  the  policy  of  the 
Act,  to  infer  that  the  Board  should  have  the  power  of  com- 
pelling the  Directors  to  transmit  an  altered  dispatch ;  for 
the  Board  themselves  may,  at  any  time,  exercise  the  control 
which  it  was  intended  that  they  should  have,  by  initiating  a 
dispatch  themselves.  On  the  other  hand,  if  the  Court  of 
Directors  have  neither  the  power  of  appealing,  nor  of  re- 
scinding the  resolution  in  the  case  of  an  altered  dispatch 
being  sent  to  them,  it  would  be  in  the  power  of  the  Board 
to  assume  a  jurisdiction  over  matters  in  which  it  was  never 
intended  they  should  interfere,  by  making  any  alterations 
which  they  chose  in  dispatches  relating  merely  to  trade  or 
the  private  affairs  of  the  Company,  and  then  compelling  the 

(rt)  Section  58. 
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Directors  to  send  the  dispatch  so  altered.     When  the  Board        18S3. 
wish  a  particular  dispatch,  relative  to  the  political  affairs  of     yi    k   . 
India,  to  be  sent,  they  may  require  the  Directors  to  frame  v, 

a  dispatch  accordingly:  this  the  Court  of  Directors  may  Company. 
refuse  to  do ;  and  in  case  of  neglect  for  the  space  of  four- 
teen days,  the  Board  may  themselves  originate  the  measure, 
by  sending  orders  and  instructions  for  a  dispatch.  Now  if 
the  Directors  may  refuse  to  frame  a  dispatch,  according  to 
the  requisition  of  the  Board,  surely  there  is  nothing  in  the 
policy  of  the  Act  which  forbids  them  to  rescind  a  resolution 
upon  which  a  dispatch  is  grounded  that  has  since  been  al- 
tered by  the  Board.  It  may  also  be  suggested,  that  if  the 
true  construction  be  that  the  Directors  shall  not  rescind,  it 
must  also  follow  that  the  Board  cannot  rescind  dispatches 
originating  with  themselves;  for  the  words  by  which  the 
power  of  originating  is  given  to  each  are  similar :  yet  there 
may  be  circumstances — such,  for  example,  as  the  breaking 
out  of  a  war  in  Europe — which  would  make  it  an  impera- 
tive duty  in  the  Board  of  Control  to  change  the  line  of  their 
political  measures  with  regard  to  our  Indian  territories. 
That  the  power  of  appealing  is  not  given  in  any  case  except 
where  the  dispatch  is  the  dispatch  of  the  Board,  will  appear 
from  an  examination  of  the  several  sections  by  which  the 
appeal  is  given,  or  which  bear  upon  the  question.  Every 
thing  relating  to  the  Court  of  Directors  originating,  and  the 
Board  of  Control  altering,  is  contained  in  the  12th  and  Idth 
sections.  The  14th  section  provides  that  the  power  of  al- 
tering given  to  the  Board  shall  not  extend  to  empower  them 
to  nominate  any  of  the  servants  of  the  Company.  Then 
Gomef  the  15th  section,  giving  the  power  of  originating  to 
the  Board ;  and  the  words  used  are,  that  the  Board  may 
*'  prepare  and  send  to  the  said  Directors  any  orders  or  in^ 
Miructions  for  any  of  the  Governments  or  Presidencies  in 
India,"  concerning  the  civil  or  military  Government  or  re- 
venue; and  the  Directors  are  required  to  transmit  dis* 
patches  according  to  the  tenor  of  the  said  orders  and  in^ 
structiofis.     Then  comes  the  l6th  section,  the  former  part 
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1833.         of  which  directs  that  the  Board  shall  not  send  any  orders 
rpT^"^       o^^  instructions  which  do  not  relate  to  points  connected 
V,  with  the  civil  or  military  Government  or  revenues  of  India, 

East  India  ^^^,  ^^  expunge ^  vary^  or  alter  any  dispatches  proposed  by 
the  Directors,  which  do  not  relate  to  the  said  Government 
or  revenues.  It  is  by  the  latter  part  of  this  section  that  the 
appeal  is  given;  and  it  will  be  seen  that  here  nothing  is  said 
of  any  alterations  of  dispatches,  but  it  is  only  provided  that 
"  if  the  said  Board  shall  send  any  orders  or  instructions  to 
the  said  Court  of  Directors/'  to  be  transmitted  by  them, 
which,  in  their  opinion,  do  not  relate  to  the  Government  or 
revenues,  then  they  may  appeal.  It  was  very  proper  to  give 
the  appeal  only  in  the  one  case ;  for  where  the  dispatch  was 
originally  the  dispatch  of  the  Directors,  the  legislature  may 
have  intended  that  they  should  have  the  power  of  rescind- 
ing a  dispatch  which,  though  altered,  still  remained  their 
own ;  but  as  they  could  not  annul  a  dispatch  transmitted 
by  the  Board  of  Commissioners,  it  became  necessary  to 
give  them  the  power  of  appealing  in  case  the  dispatch  ap- 
peared to  them  to  relate  to  affairs  not  properly  under  the 
management  of  the  Board  of  Control. 

The  case  of  Rex  v.  Hast  India  Company  {a),  upon  which 
this  rule  was  obtained,  is  not  in  point ;  for  in  that  case  the 
original  resolution  approving  of  the  dispatch  had  never  been 
rescinded,  as  was  done  here. 

Tliird  point —        III.  This  is  a  case  in  which  the  Court  cannot  interfere 
damusILT^**'  ^^  mandamus.      If  there  be  any  doubt  in  the  case,  the 

Court   will   leave  the  Board   of  Control  to   the  remedy 
which  they  clearly  have,  by  originating  a  dispatch  under  the 
15th  clause  of  the  Act.     There  is  another  objection  to  the 
issuing  of  the  mandamus,   namely,  that   in  this  case  the' 
affidavits  show  no  refusal  to  transmit  the  dispatch. 

Home,  A.G.,  Campbell,  S.  G.,  and  Amos,  contr^.   No 

(«;  4  M.  «c  S.  '.ifo. 
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sufficient  cause  has  been  shewn  why  a  mandamus  should         i83d. 

not  issue,  unless  the  Court  should  think  proper  to  adopt  the      ^•^^/-^^ 

course  which  was  taken  in  the  case  in  ,Maule  and  Selwyn's  „. 

Reports  {a),  which  was  to  give  the  other  side  a  reasonable    ^f*"*"  ^^^^^ 

time  to  appeal  to  the  King  in  Council.    To  such  a  course 

no  objection  will  be  made  by  the  Board.     The  Board  have  Mandamus. 

not  any  other  remedy  than  that  by  mandamus,  for  that 

which  is  spoken  of  as  a  remedy  is  not  a  remedy  in  this, 

but  in  another  case.     This  is  the  only  mode  by  which  the 

Board  can  compel  the  sending  out  of  the  amended  dispatch 

itself. 

Now^  with  respect  to  the  power  of  appeal.  If,  as  is  Appeal. 
contended,  the  appeal  was  given  only  in  the  case  of  a 
dispatch  originated  by  the  Board,  the  Directors  would 
be  in  a  much  worse  situation  than  that  in  which  it  was  the 
intention  of  the  act  to  place  them.  From  the  case  iu 
Maule  &  Selwyn,  it  evidently  appears  that  there  is  in  the 
present  case  a  power  of  appeal.  In  that  case  the  dispatch 
had  originated  with  the  Court  of  Directors;  the  Board  had 
altered  it;  and  the  Directors  had  refused  to  transmit  it. 
This  Court  gave  time  to  the  Directors  to  appeal  to  the 
Privy  Council ;  from  which  it  is  to  be  inferred  that  this 
Court  was  of  opinion  that  a  power  of  appealing  in  such 
case  was  given.  The  Directors  appealed  accordingly,  and 
the  appeal  was  entertained  by  the  Privy  Council,  who,  by 
so  doing,  decided  that  they  had  jurisdiction.  It  has  been 
contended,  upon  the  literal  construction  of  the  act,  there  is 
no  appeal  given  in  this  case.  If  the  act  is  to  be  literally 
construed,  then  it  may  be  said  that  in  a  case  such  as  the 
present  the  Directors  have  only  to  obey  without  any  quali- 
fication, and  without  its  being  in  the  power  of  any  court  of 
justice  in  this  kingdom  to  relieve  them.  Upon  a  literal 
construction  also,  the  Board  have  not  that  other  remedy 
which  is  attributed  to  them,  inasmuch  as  the  power  of 
initiating  by  themselves  is  given  only  in  the  case  of  neglect 
or  refusal,  on  the  part  of  the  Directors,  to  frame  a  dispatch 

(«)  4  M.  &  S.  279. 
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within  a  certain  time  after  notice;  and  the  Directors  in 
this  case  have  not  refused  or  neglected,  hut  have  actually 
framed  a  dispatch,  which  has  been  duly  sent  to  the  Board 
and  has  been  amended  by  them.  This  difficulty,  however, 
it  is  attempted  to  remove  by  the  expedient  of  rescinding 
the  resolution,  and  thus,  as  it  is  supposed,  inducing  a  state 
of  things  in  effect  the  same  as  a  neglect  to  frame  in  the 
first  instance.  This  cannot  be  so.  The  act  gives  to  the 
Board  a  power  of  originating  only  in  the  event  of  the 
Directors  not  doing  their  duty  in  the  first  instance.  The 
Directors  here  did  their  duty  by  transmitting  to  the  Board 
of  Control  a  dispatch,  and  thus  have  not  afforded  to  the 
Board  an  opportunity  of  originating.  The  Directors  are 
to  be  the  first  to  move  ;  they  have  done  so.  But  now  it  is 
attempted,  by  a  subsequent  act,  to  charge  themselves  with 
gross  neglect,  ab  initio,  although  in  fact  they  had  actually 
done  their  duty.  If  the  Directors,  by  rescinding  the  reso« 
lution,  may  totally  annihilate  the  dispatch  now,  they  might 
do  it  after  the  ship  by  which  it  is  in  the  course  of  trans- 
mission to  the  East  Indies  has  crossed  the  line ;  for  there 
seems  to  be  no  ground  for  supposing  that  if  they  may  do 
it  on  shore  a  week  after  the  Board  have  sent  their  order 
(which  the  act  says  is  to  be  obeyed),  they  may  not  also  do 
it  a  month  afterwards,  while  the  ship  is  on  her  voyage.  It 
18  said  that  this  rescinding  is  tantamount  to  a  refusal  to 
frame  a  dispatch.  If  that  be  so,  it  is  also  something  more : 
it  is  also  an  abrogation  of  the  order  of  the  Board  of  Con* 
trol.  During  the  interval  between  the  return  of  the 
amended  dispatch  and  the  rescinding  of  the  resolution,  the 
order  of  the  Board  of  Control  is  final ;  and  according  to 
the  argument  propounded,  the  Directors  have  thus  a 
power  to  rescind  not  only  their  own  resolution,  but  the 
order  of  the  Board  of  Control.  By  the  act  they  are  re- 
quired to  transmit  the  dispatch  immediately  upon  receiving 
it  from  the  Board.  If  they  do  not,  they  are  guilty  of  dis- 
obedience. This  disobedience  they  would  purge  by  at 
once  blotting  out  the  whole  proceedings,  and  making  them 
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as  if  they  had  never  taken  place.    It  is  clear  that  the  altera-        1833. 

tions  made  by  the  Board  are  in  eflfect  "  orders  and  instruc*      ^^^^/^ 

tions"  sent  by  them  to  the  Directors,  although  not  exactly  v. 

in  the  form  described  in  the  act.     The  argument  is,  that    ^^^  India 

the  orders  and  instructions  of  the  Board  are  not  such  until 

the  whole  business  is  completed.     This  is  not  so.     The 

orders  and  instructions  mentioned  in  the  12th  section  are 

such  the  instant  they  are  sent  by  the  Board ;  and  in  the 

present  case   they  are   sent   with   this   addition   to   their 

weight,  that  they  are  sent  after  the  matter  has  undergone  a 

protracted   discussion   and  mature  consideration.     Now,  Appeal. 

with  respect  to  the  application  of  this  principle :  the  case 

decided  by  Lord  Eilenboroiigh  was  precisely  the  same  as 

this,  yet  there  Lord  Ellenborough  entertained  no  doubt  of 

the  power  of  appealing  as  against  orders  and  instructions  of 

the  Board,  and  when  the  case  came  to  be  deliberated  upon 

by  the   Privy  Council,  no  doubt  was  entertained  there. 

The  appeal,  it  is  clear,  was  intended  to  be  given  in  both 

cases ;  for  not  only  may  this  intention  be  collected  from 

the  act  itself,  but  the  reason  of  the  thing  requires  that  the 

Directors  should  be  protected  by  appeal  in  one  case  as 

well  as  in  the  other.     The  appeal  is  given,  not  to  the 

Board  of  Control,  but  to  the  weaker  party ;  and  it  will  be 

strange  if  the  weaker  party  is  to  refuse  to  accept  its  remedy 

in  the  one  case,  and  to  accept  it  only  in  the  other.     It  has 

been  argued  that  the  course  which  the  Board  of  Control 

ought  to  pursue  is,  to  originate  in  this  case  a  new  dispatch, 

io  the  very  terms  of  the  amended  dispatch ;  but  this  would 

be  a  most  circuitous  and  clumsy  expedient,  and  one  of  no 

good  effect.     The  consequence  would  be  a  useless  delay. 

It  is  said  that  if  the  Board  of  Control  originate,  the  Origination  of 
Court  of  Directors  will  be  relieved  from  responsibility.  ^^^o{^^ 
This  new  dispatch  would,  however,  run  in  the  name  of  the  Control. 
Directors,  for  they  alone  are  known  by  the  Presidencies  of 
the  East  Indies;  and  it  would  be  in  exactly  the  same  words 
as  if  it  had  originated  with  the  Court  of  Directors  them- 
selves.    Then,  where  is  the  difference  of  responsibility  r 
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If  their  conduct  should  be  questioned  in  Parliament^  they 
would  show  their  own  dispatch  as  it  originally  stood,  in 
the  one  case,  and  the  orders  and  instructions  of  the  Board 
of  Control  in  the  other. 

If  there  be  an  appeal  given  by  the  act  in  this  case,  then 
the  question  as  to  whether  the  dispatch  related  to  the  civil 
or  military  government  or  the  revenues  of  India,  cannot  be 
raised  in  this  Court,  but  must  be  left  for  the  decision  of 
the  Privy  Council.  If,  on  the  other  hand,  this  Court  is  of 
opinion  that  there  is  no  power  of  appealing  to  the  Privy 
Council,  it  is  material  to  inquire  into  the  fact  whether  this 
dispatch  be  or  be  not  of  a  political  nature ;  inasmuch  as 
that,  if  it  is  considered  to  be  of  such  a  nature  as  to  be 
liable  to  alterations  by  the  Board  of  Control,  the  mandamus 
ought  to  issue.  Can  it  be  doubted  whether  this  dispatch 
does  relate  to  the  government  or  revenues  of  India  ?  Here 
is  a  negociation  between  the  East  India  Company  and  the 
sovereign  Prince  of  an  independent  state.  Can  it  be  said 
that  a  negociation  between  two  governments  is  not  an 
affair  of  state  ?  It  is  true  that  as  long  as  this  was  merely  a 
suit  in  the  Municipal  Courts,  it  was  a  matter  between  indi- 
viduals ;  but  the  moment  the  government  of  one  country 
interposes  by  applying  to  the  government  of  another  coun- 
try, to  have  justice  done  to  a  subject  of  the  former,  the 
negociation  respects  the  civil  government  of  both.  It  is 
unnecessary  to  say  that  matters  of  this  description,  origi- 
nating out  of  private  debts  between  subjects  of  two  nations, 
have  often  been  the  subject  of  long  and  intricate  negocia- 
tions,  which  have  finally  terminated  in  war.  By  this  dis- 
patch it  is  directed  that  the  agent  at  Hyderabad  shall 
procure  an  arbitration  to  be  entered  into  between  the  par- 
ties, and  to  obtain  from  the  Nizam  a  guarantee  for  the 
execution  of  the  award.  This  guarantee,  being  given  by 
an  independent  foreign  Prince,  could  only  be  given  by  way 
of  treaty,  and  a  breach  of  such  a  treaty  might  form  the 
ground  or  reason  of  a  war.  The  whole  language  of  the 
draft  makes  it  as  one  of  a  political  nature ;  and  though  it  is 
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now  said  by  the  Court  of  Directors  that  they  considered         18SS. 
the  dispatch  to  relate  merely  to  the  administration  of  justice      ^.    » 
between  party  and  party,  it  appears  that  the  draft,  as  framed  v. 

by  themselves,  was  headed  "  Political  Department,"  and  Company. 
thus  they  have  themselves*  recorded  a  confession  that  the 
draft  was  political  in  its  nature.  If  then  this  draft  be  poli- 
tical, the  Board  of  Control  had  an  undoubted  right  to  alter 
and  amend.  They  have  done  so,  and  have  transmitted 
their  amended  dispatch  to  the  Court  of  Directors,  with 
orders  to  them  to  transmit  to  India.  Supposing  this  to  be 
an  amended  political  dispatch,  the  language  of  the  12th 
and  13th  sections  is  imperative  as  to  immediate  transmis- 
sion by  the  Directors;  and  unless  an  appeal  is  given  jn 
this  case  by  the  l6th  section,  the  former  two  sections  are 
conclusive.  The  Directors  then  having  refused  to  comply 
with  the  orders  of  the  Board,  this  mandamus  clearly  must 
be  to  compel  obedience. 

With  regard  to  the  rescinding  of  the  original  order  by  Power  of 
the  Directors,  it  may  be  added,  that  at  the  time  of  re-  ««cinding. 
scinding,  the  original  order  had  changed  its  nature  and  cha- 
racter. The  instrument  then  in  existence  and  operation 
was  an  amended  order;  and  with  this  they  have  not  at- 
tempted to  meddle.  They  may  therefore  be  said  to  have 
rescinded  an  instrument  which,  in  point  of  fact,  had  no 
existence,  no  effective  operation,  but  had  been  superseded 
by  another  instrument,  over  which  the  Court  of  Directors 
could  exercise  no  control. 

Cur,  adv.  vult. 

On  a  subsequent  day  in  this  term  the  judgment  of  the  Judgment. 
Court  was  delivered  by 

LiTTLEOALE,  J. — The  first  objection  to  the  issuing  of  Refusal  to 
the  mandamus,  made  by  the  Court  of  Directors,  is,  that  ^'^"*'"*'' 
there  does  not  appear  to  have  been  any  refusal  on  their 
part  to  transmit  the  dispatch  which  is  the  object  of  the 
rule ;  but  we  are  of  opinion  that  from  the  discussion  and 
correspondence  that  have  taken  place,  though  there  may 
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not  have  been  a  distinct  refusal  in  so  many  words,  there 
has  been,  particularly  from  the  rescinding  of  the  original 
resolution,  such  a  refusal  as  is  sufficient  to  authorize  the 
Court  to  entertain  the  subject-matter  of  the  mandamus. 

The  Court  of  Directors  then  object  that  they  have  re- 
scinded the  resolution  of  March,  under  which  the  dispatch 
was  framed ;  and  certainly  if  they  could  rescind  that  reso- 
lution, there  would  be  an  end  to  the  dispatch  altogether, 
and  all  alterations  made  by  the  Board  of  Control  would 
fall  to  the  ground  with  the  dispatch,  and  no  mandamus 
could  issue.  But  we  are  of  opinion  that  the  Court  of 
Directors  had  no  authority  to  rescind  their  resolution  of 
March.  The  act  of  parliament  gives  no  such  power,  and 
we  think  that  there  is  no  implied  power  to  be  inferred. 
The  dispatch,  as  originally  framed,  was  sent  to  the  Board 
of  Control,  and  that  Board  has  acted  upon  it,  has  made  al- 
terations, and  returned  it  to  the  Court  of  Directors.  Upon 
that  a  discussion  has  taken  place  between  these  two  bodies 
of  persons ;  and  as  the  act  of  parliament  has  been  so  acted 
upon  by  the  two  bodies  constituted  for  the  purpose  of  con- 
sidering any  measures  under  the  provisions  of  the  act,  we 
think  it  is  not  competent  to  the  Court  of  Directors  to 
annul  the  dispatch  which  they  have  originated ;  and  more 
particularly  as  the  latter  part  of  the  13th  section  says,  that 
the  orders  and  instructions  of  the  Board  of  Control  in  such 
a  case  are  to  be  final  and  conclusive  on  the  Directors.  If 
that  could  be  done,  the  Court  of  Directors  might  at  any 
time  annul  a  dispatch  when  they  were  not  satisfied  with 
the  alterations  of  the  Board  of  Control ;  and  this  might 
produce  the  greatest  inconvenience  in  the  administration 
of  the  affairs,  which  are  now  entrusted  to  two  separate 
jurisdictions,  each  of  which  is  to  perform  its  own  functions. 

It  is  urged  by  the  Directors  that  a  mandamus  ought  not 
to  be  granted  if  there  be  another  remedy;  and  that  there  is 
another  remedy  in  this  case,  inasmuch  as  the  Board  of 
Control  may,  under  the  1 5th  section  of  the  act,  themselves 
originate   a   dispatch  to  answer  all   the  purposes   of  the 
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altered  dispatch^  if  the  Directors  do  not  frame  and  transmit 

one  within  fourteen  days  after  request.     But  we  are  of     rw^     „ 

...  .       .  ^  The  Kino 

opmion  that. such  an  objection  to  the  mandamus  cannot  be  v. 

supported.     Here  the  measure  has  been  begun  and  carried     Compa^ny* 

up  to  a  certain  point,  which  is  capable  of  being  enforced  if 

the  parties  who  apply  for  the  mandamus  are  correct  in 

their  proceedings ;  and  it  is  no  answer  to  say  that  by  some 

other  proceeding,  to  be  instituted  by  them,  they  may  attain 

the  same  object.     The  Board  of  Control  has  a  right  to 

deal  with  the  existing  state  of  things.    They  are  not  bound 

to   abandon  that  and  resort  to   some   other  proceeding, 

merely  because  it  may  possibly  in  the  end  have  the  same 

efFect. 

Having  disposed  of  these  questions,  the  case  now  comes  Directors 
to  this.     The  Directors  originate  a  dispatch,  which  they  ^en^^g^U^^^ 
now  say  does  not  relate  to  the  government  of  India,  but  ticat  character 
they  head  it  "  Political  Department.^'     This  dispatch  is  ^    "^* 
transmitted  to  the  Board  of  Control,  who  alter  it  in  such  a 
way  as  to  make  it  a  dispatch  relating  to  the  government. 
The  Directors  entered  into  discussions  with  the  Board  of 
Control ;  and  in  those  discussions  they  do  not  object  to 
the  jurisdiction  of  the  Commissioners,  but  their  objections 
are  to  the  merits  of  the  alterations ;  and  we  think  that,  with 
relation  to  the  present  proceedings,  they  are  bound  by  that 
admission,  and  having  so  treated  it,  cannot  now  retract. 

We  give  no  opinion  whether  the  dispatch,  if  it  had  not  Upon  other 

been  headed  and  afterwards  treated  as  we  have  mentioned,  P^|"f^>  "° 
.  .  opinion. 

really  did  relate  to  the  government  of  India ;  nor  whether 
this  Court  has  jurisdiction  to  decide  upon  that  question,  if 
it  should  come  before  us  in  any  other  way ;  nor  whether 
the  Directors  can  in  any  other  mode  avail  themselves  of 
the  opportunity  of  shewing  that  it  did  not :  neither  do  we 
give  any  opinion  whether  the  l6th  section  gives  any  appeal 
in  case  of  an  altered  dispatch,  as  well  as  in  a  dispatch 
originating  with  the  Board  of  Control :  upon  that  right  no 
such  discussion  has  been  raised  as  to  affect  the  question 
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whether  a  mandamus  should  go ;  neither  has  any  applica- 
tion  been  made  to  enlarge  this  rule,  to  give  an  opportunity 
V,  of  appealing,  as  was  done  in  the  case  of  The  King  v.  The 

O^MPA^l^Y^  Coi/r/  of  Directors  of  the  East  India  Compani/  {a).  Upon 
the  whole  of  this  case,  we  are  of  opinion  that  the  rule  for 
the  mandamus  should  be  made  absolute. 

Rule  absolute. 


Application  to       Spankie,  Serjt.,  stated  that  no  application  to  enlarge  the 

suspend  issu-    jpyjg  ^^^  made  on  the  part  of  the  Directors,  because  it  was 

ing  of  manda-  '^ 

nius,tog$ve      thought  unnecessary;  and  he  prayed  that  the  Court  would 

time  to  I 

refused. 


""^led*'**'**^'  suspend  the  issuing  of  the  mandamus  until  the  Directors 
should  have  had  an  opportunity  of  appealing,  inasmuch  as 
the  question  was  one  of  considerable  importance,  and 
there  was  at  least  a  doubt  whether  the  Directors  had  or 
had  not  power  to  rescind  their  order;  and  but  for  that 
doubt  they  should  have  proceeded  at  once  to  his  Majesty 
in  Council,  to  determine  whether  this  was  a  dispatch  over 
which  the  Board  of  Control  had  no  jurisdiction. 

DenmaNi  C.  J. — I  think,  with  a  view  to  the  practice  of 
the  Court,  this  application  cannot  be  entertained  (6).  It 
must  be  the  subject  of  a  separate  application.  The  Court 
have  no  doubt  at  all  upon  this  subject,  and  therefore  they 
have  abstained  from  doing  that  which  was  done  in  the 
other  (c)  case. 

(a)  4  Maule  &  Selw.  279.  (c)  The  King  v.  The  Directorg  of 

(b)  Vide  Hentworih  v.  Fawkes,      the  East  India  Cwnpany,  4  M.  jq 
ante,  330.  S.  979. 
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Blofeld  V.  Payne  and  another. 

Case.     The  declaration  stated,  that  the  plaintiff  was  the  -4.,amanufac- 

-  ,,.,-..  ,       ^     turer,  uses  the 

inventor  of  a  certani  metallic  hone  for  giving  an  edge  to  niark  of  B.  for 

razors  &c.,  and  was  accustomed  to  wrap  his  hones  up  in  a  ^^®  puTJ^**®  ?' 

.        .  .  g'VJng  to  arti- 

certain  envelope  containing  directions  for  their  use;   that  cles  manufac- 

the  plaintiff  so  wrapped  up  his  hones  in  order  to  distin-  JjJ^  aoTOar-' 
guish  them  from  articles  of  the  same  description  manufac-  ance  of  being 
turcd  by  other  persons;  and  that  the  plaintiff  enjoyed  great  factureof  B. 

reputation  with  the  public,  on  account  of  the  superior  -^r  ™*y  main- 
tain an  acUoo 


quality  of  his  hones,  and  derived  great  gains  from  the  sale  against  A., 

thereof:   Yet  the  defendant  caused  and  procured  to  be  ~^!*o«8**  '^•'* 

'^  articles  are 


made  and  sold  a  great  quantity  of  hones,  and  caused  them  not  inferior  in 
to  be  enclosed  and  wrapped  up  in  a  certain  envelope  greatly  ^qJ  afthoogh** 
resembling  in  form,  type,  and   size,  the  envelope  of  the  it  is  not  shewn 
plaintiff,  and  also  wrapped  up  the  said  houes  in  a  certain  gustmned  ac- 
other  envelope,  denoting  that  the  hones  sold  by  the  de-  ^"®*  damage. 
fendant  were  of  the  manufacture  of  the  plaintiff:  Whereby 
the  plaintiff  was  prevented  from  selling  and  disposing  of 
a  great  quantity  of  his  hones;  and  whereby  the  hones  of  the 
plaintiff  were  greatly  depreciated  in  value  and  injured  in 
reputation,  the  said  hones  so  sold  by  the  defendants  being 
greatly  inferior  to   those   manufactured   by   the   plaintiff. 
Plea:  general  issue.     The  action  was  tried  before  De/i- 
man,  C.J.  at  the  sittings  after  Michaelmas  term.     The 
learned  judge  left  two  questions  to  the  jury.     First,  whe- 
ther the  plaintiff  was  the  inventor  or  original  manufacturer 
of  a  metallic  hone;  and,  secondly,  assuming  the  plaintiff  to 
be  such  inventor,  whether  the  article  sold  by  the  defendants 
was  inferior  in  value  to  the  hone  manufactured  by  the 
plaintiff.     The  jury  found  that  the  plaintiff  was  the  original 
inventor  of  the  hone,  but  that  the  article  manufactured  by 
the  defendant  was  not  inferior  in  value  to  that  sold  by  the 
plaintiff,  and  assessed  the  damages  at  one  farthing.     The 
learned  judge  directed  a  verdict  to  be  entered   for  .  the 

A  A 
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1838.         plaintiff  for  that  amount,  but  gave  the  defendant  leave  to 
move  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Barstow  now  moved  accordingly.  There  were  two 
material  allegations  in  the  declaration,  first,  that  the  plain- 
tiff was  the  inventor  of  a  certain  metallic  hone;  and, 
secondly,  that  by  the  sale  of  similar  hones  the  hones  of  the 
plaintiff  were  depreciated  in  value  and  injured  in  reputation. 
In  order  to  entitle  the  plaintiff  to  a  verdict,  both  these  facts 
should  have  been  found  in  favour  of  the  plaintiff.  The 
material  question  is,  whether  the  plaintiff  was  injured  by 
the  conduct  of  the  defendant. 

LiTTLEDALE,  J. — ^Thc  verdict  was  quite  right.  It  was 
properly  left  to  the  jury  to  say  whether  the  plaintiff  was 
the  manufacturer  or  inventor  of  this  hone.  It  is  true  that 
the  jury  found  that  the  defendant's  hone  was  not  inferior 
to  that  of  the  plaintiff's,  but  by  the  fraudulent  act  of  the 
defendant  the  plaintiff  may  possibly  have  been  prevented 
from  selling  so  many  of  his  hones  as  he  otherwise  might 
have  sold. 

Taunton,  J. — I  am  of  the  same  opinion.  The  de- 
fendant did  not  enter  into  a  fair  competition  with  the  plain- 
tiff, but  injured  him  by  fraudulently  imitating  his  wrapper; 
and  this,  I  think,  gives  a  right  of  action. 

Patteson,  J. — It  is  quite  clear  that  the  defendant  sold 
his  article  as  if  it  had  been  that  manufactured  by  the  plain- 
tiff; and  thus  the  defendant  may  have  prevented  the  plaintiff 
from  selling  so  many  as  he  otherwise  would  have  sold,  aiKi 
may  have  diminished  the  value  of  the  plaintiff's  labour. 

Rule  refused  (a). 

(o)  And  see  Barker  v.  Greeuy  2  Adol.  415;  Van  Wart  v.  Wooliy^ 
Bingh.  317,  9  B.  Moore,  584;  IM.&M.  520;  Wellerv.  Baker, 
Marzetii  v.  Wiiliamt,  1  Bam.  &      2  Wils.  42?. 
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1833. 

Wardle,  Gent,  one  &c.  v.  Nicholson.  ^«^*v-^^ 

XHIS  was  an  action  to  recover  the  amount  of  an  attorney's  Held,  that  an 
bill.     At  the  trial  of  the  cause  at  the  Appleby  spring  assizes  fo^^^u^mess**^ 
in  18S2|  the  following  facts  appeared.     The  goods  of  one  done  in  the 
Barrow  were  distrained  upon  for  rent.     The  defendant^  a  jj  taxable.  " 

creditor  of  Barrow,  requested  the  plaintiff  to  prepare  an  .  '^^  prepar- 

ing  of  a  reple- 
assignment  to  himself  as  trustee  of  all  the  defendant's  ef-  via  bond  is 

fects,  for  the  benefit  of  his  creditors.     The  assignment  was  l'"*"*^^  ^^^ 
'  ®  in  the  County 

prepared  and  executed.  At  this  time  Barrow^a  goods  had  Court, 
not  been  sold^  and  the  plaintiff  being  of  opinion  that  no  rent 
was  actually  due,  advised  the  defendant  to  replevy.  The 
goods  were  accordingly  replevied,  and  tlie  plaintiff  paid  the 
deputy-sheriff  for  preparing  the  bond.  The  goods  remained 
io  the  possession  of  the  defendant  for  three  weeks,  during 
which  time  they  were  advertised  for  sale ;  and  the  plaintiff 
paid  for  the  printing  and  posting  of  the  hand-bills  and  adver- 
tising the  sale.  Barrow  became  bankrupt  before  a  sale  had 
been  effected,  and  the  messenger  under  the  commission  took 
possession  of  the  goods.  The  bill,  for  the  recovery  of  which 
the  action  was  brought,  after  eleven  items  relating  to  the 
preparing  of  the  assignment,  contained  the  following  charges : 

August,  1830.    The  landlord  having  distrained  illegally,  at-  X,  s,  d. 
tending  you  and  Mr.  Graham,  when  it  was  agreed  upon  to 
replevy  the  goods,  and  attending  for  notice  of  distress     ..068 

Attending  Mr.  Hecles,  and  giving  instructions 0    3    4 

Attesting  bond 068 

Pud  Mr.  Hecles*  charges 920 

Attending  to  deliver  discharge  to  officer  in  possession     ...  0    3     4 

Paid  hU  fees 0    7    6 

Instnictions  for.  notice  of  sale 034 

Drawini^  a  fair  copy  advertisement 050 

Attending  printer  therewith,  and  ailerwards  to  correct  press    .034 

Paid  for  printing  and  posting 200 

Attending  and  advising  you  several  times  as  to  his,  Mr.  Bar- 
row's, being  made  a  bankrupt 0  13    4 

Attending  at  the  house,  at  your  request,  when  a  messenger  en- 
tered tinder  the  warrant  of  seizure 068 

A  A  2 
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It  was  objected  at  the  trial,  on  the  part  of  the  defendant, 
that  the  bill  contained  taxable  items,  and  that  as  it  had  not 
been  delivered  a  month  before  the  commencement  of  the 
Nicholson,  action,  the  plaintiiF  was  not  entitled  to  recover.  The  jury 
found  a  verdict  for  the  plaintiff;  and  leave  was  given  to  the 
defendant  to  move  to  enter  a  nonsuit.  Blackburne  accord- 
ingly obtained  a  rule  nisi,  against  which 

Whether  en-  Courtenny  now  shewed  cause.     There  are  in  this  bill  no 

repl^n  bond    taxable  items.     Tlie  entering  into  a  replevin  bond  is  not 

18  a  proceeding  business  done  in  any  Court  whatever;  it  is  a  mere  prelimi- 
in  a  Court.  i  •  i  .  •  r    \ 

nary  step,  which  may  or  may  not,  in  the  discretion  of  the 

party  replevying,  form  the  foundation  of  an  action.  There 
are  only  two  ways  in  which  an  action  of  replevin  can  be 
commenced  ;  by  plaint  in  the  County  Court,  or  by  writ  out 
of  Chancery  (a).  In  this  case  there  has  been  no  plaint  en- 
tered, or  writ  issued ;  therefore  the  business  done  was  not 
connected  with  any  Court.  The  case  of  Burton  v.  Chatter^ 
ton  {b)  is  in  principle  extremely  similar  to  this.  There  it 
was  held  that  charges  for  drawing  an  affidavit  of  debt  and 
bond  to  the  Chancellor,  in  order  to  obtain  a  commission  of 
bankrupt,  the  affidavit  not  having  been  sworn  nor  the  com- 
mission issued,  were  not  taxable  within  the  meaning  of  the 
statute  of  2  Geo.  2,  cap.  23,  section  23. 
Whether  bu-  Assuming  however  that  the  entering  into  this  bond  is  a 
Count?  Court,  Proceeding  in  a  Court,  still  the  County  Court  is  not  a  Court 
taxable.  of  Record  ;  to  which  Courts  alone  the  Act  extends  (c).     Tlie 

23d  section,  which  requires  the  delivery  of  the  bill  of  costs 

•         •        .  .         ,  *  . 

one  month  before  the  bringing  of  any  action  for  fees,  &c., 
and  which  requires  the  judge  of  the  Court  to  refer  the  bill 
to  the  proper  officer  for  taxation,  if  an  application  is  made 
by  the  parties,  or  any  person  authorized  in  that  behalf, 
speaks  of  **  the  Courts  aforesaid,"  and  thus  makes  it  necessary 
to  look  at  the  enumeration  in  the  first  section  of  the  Act. 
That  section  enacts  that  no  one  shall  be  permitted  to  act  as 

(fl)  ?  Inst.  139,  140.         (b)  S  B.  &  A.  486.        (c)  Pott^  359  (a). 
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m  attoraey  in  his  majesty's  Court  of  King's  Bench,  Com- 
mon Bench,  or  Exchequer,  or  Duchy  of  Lancaster,  or  in 
any  of  his  majesty's  Courts  of  Great  Sessions  in  Wales, 
or  in  any  of  the  Courts  of  the  Counties  Palatine  of  Nicholsoh. 
Chester,  Lancaster  and  Durham,  or  in  any  other  Court  of 
Record  in  England,  unless  he  shall  have  been  sworn,  ad- 
mitted and  inroUed,  as   therein  directed  (a).     If  this  act, 

(o)  The  three  sections  of  the  act  name  of  any  other  person,  in  any 
which  bear  upon  the  question  be-  Court  of  Equity,  either  in  his  Ma- 
fore  the  Court,  appear  to  be  the      jesty's  High  Court  of  Chancery, 


first,  the  third,  and  the  twenty- 
tljird. 

The  first  section  enacts,  "  That 
no  person  shall  be  permitted  to  act 
'as  an  attorney,  or  to  sue  out  any 
'writ  or  process,  or  to  commence, 
carry  on,  or  defend  any  action  or 
actions,  or  any  other  proceedings, 
eitlier  before  or  after  judgment  ob- 
tained, in  the  name  or  names  of 
any  person  or  persons,  in  His  Ma- 
jesty Court  of  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  or  Duchy 
of  Lancaster,  or  in  any  of  His  Ma- 
jesty's Courts  of  Great  Sessions  in 
Wales,  or  in  any  of  the  Courts  of 
the  Counties  Palatine  of  Lancas- 
ter, Chester,  and  Durham,  or  in 
any  other  Court  of  Record  in  that 
part  of  Great  Britain  called  Eng- 
land, wherein  attorneys  have  been 
accustomably  admitted  and  sworn, 
unless  such  person  shall  take  the 
oath  hereinafter  directed  and  ap- 
pointed to  be  taken  by  attorneys, 
and  shall  also  be  admitted  and  in- 
rolled  in  the  said  respective  Courts, 
in  such  manner  as  is  hereinafter 
directed/' 

The  third  section  enacts, ''  That 
bo  person  shall  be  permitted  to  act 
as  a  solicitor,  or  to  sue  out  any 
writ  or  process,  or  to  commence, 
carry  on,  or  solicit  or  defend  any 
suit,  or  any  proceedings,  in  the 


Court  of  Equity  in  the  Exchequer 
Chamber,  Court  of  the  Duchy 
Chamber  of  Lancaster,  at  West- 
minster, or  Courts  of  the  Counties 
Palatine  of  Lancaster,  Chester,  or 
Durham,  or  of  the  Great  Sessions 
in  Wales,  or  in  any  inferior  Court 
of  Equity  in  that  part  of  Great 
Britain  called  England,  unless  such 
person  shall  take  the  oath  herein- 
after directed  and  appointed  to  be 
taken  by  solicitors  in  Courts  of 
Equity,  and  shall  also  be  admitted 
and  inrolled  in  such  of  the  Courts 
of  Equity  where  he  shall  act  as  a 
solicitor,  or  shall  be  sworn,  ad- 
mitted, and  inrolled,  in  such  man- 
ner as  is  hereinafter  directed." 

The  twenty-third  section  enacts, 
'*  That  no  attorney  or  solicitor  of 
any  of  Uit  Courts  aforesaid  shall 
commence  or  maintain  an  action 
or  suit,  for  the  recovery  of  any 
fees,  charges,  or  disbursements,  at 
law  or  in  equity,  until  the  expira- 
tion of  one  month  or  more  after 
such  attorney  or  solicitor  respec- 
tively shall  have  delivered  unto  the 
party  or  parties  to  be  charged 
therewith,  or  left  ft>r  him,  her,  or 
them,  at  his,  her,  or  their  dwelling- 
house,  or  last  place  of  abode,  a  bill 
of  such  fees,  charges,  and  disburse- 
ments, written  in  a  common  legible 
hand,  and  in  the  English  tongue. 
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therefore,  does  not  apply  to  aoy  but  Courts  of  Record,  and 
if  ibis  be  not  a  Court  of  Record,  it  is  not  requisite  to  have 

eicept  law  terms,  and  names  of 
writs,  and  in  words  at  length,  ex- 
cept times  and  sums;  which  bill 
shall  be  subscribed  with  the  pro- 
per hand  of  such  attorney  or  soli- 
citor respectively.  And  upon  ap- 
plication of  the  party  chargeable 
unto  the  Lord  Chancellor,  or  the 
Master  of  the  Rolls,  or  unto  any  of 
the  Courts  aforesaid,  or  unto  a 
Judge  or  baron  of  any  of  the  said 
Courts  respectively  in  which  the 
business  contained  in  such  bill,  or 
the  greatest  part  thereof,  in  amount 
or  value,  shall  have  been  trans- 
acted, and  upon  the  submission  of 
the  party  to  pay  the  whole  sum 
tliat,  upon  taxation,  shall  appear 
to  be  due,  (vide  Watson  v.  Postan, 
2  Crompt.  &&  Jerv.  370,;  it  shall  be 
lawful  for  the  Lord  Chancellor,  the 
Master  of  the  Rolls,  or  any  of  the 
Courts  aforesaid,  or  any  judge  or 
baron  of  any  of  the  said  Courts  re- 
spectively, and  they  are  hereby  re- 
quired to  refer  the  said  bill,  and  the 
attorney's  or  solicitor's  demand 
thereupon  (although  no  action  or 
suit  be  pending  in  such  Court 
touching  the  same)  to  be  taxed  by 
the  proper  officer  of  such  Court/* 
&c. 

Thus  the  first  section  of  2  Geo,  2, 
c.  23,  requires  the  admission  of  at- 
torneys in  Courts  of  Law;  the  third 
provides  for  the  admission  of  soli- 
citors in  Courts  of  Equity;  the  2dd 
restricts  attorneys  and  solicitors 
practising  in  any  of  the  Courts 
aforesaid,  from  bringing  actions 
without  having  delivered  a  bill 
signed,  and  authorizes  the  client 
to  apply  to  the  Chancellor  or  Mas- 
ter of  the  Rolls,  or  to  a  judge  or 
buron  of  the  Court  in  which  the 


greatest  part  of  the  bill  in  amount 
or  value  has  been  incurred,  to  refer 
the  bill  for  taxation.  Looking  no 
further  than  2  Geo.  2,  c.  23,  a  bill 
for  business  in  the  County  Court 
would  appear  not  to  be  taxable. 
The  words  of  reference  in  the  23d 
section  would  be  satis6ed  by  the 
Courts  of  Law  mentioned  in  the 
first  section,  and  the  Courts  of 
Equity  mentioned  in  the  third  sec- 
tion. The  relative  position  of**  the 
Lord  Chancellor  or  the  Master  of 
the  Rolls,"  and  *'  a  judge  or  ba- 
ron," affords  some  ground  for  pre- 
suming that  the  legislature  contem- 
plated the  respective  judges  of 
Courts  possessed  of  nearly  equal 
dignity  and  jurisdiction;  and  it  is 
difficult  to  suppose  that  under  the 
description  of  ''judges  and  ba- 
rons,*'  the  legislature  meant  to  in- 
clude the  Chief  Justice  of  England, 
and  also  every  helper  in  his  stable 
who  happening  to  be  tenant  by  the 
curtesy  of  a  40j.  freehold,  might  be 
one  of  the  judges  of  the  County 
Court,  and  to  direct  that  the  power 
of  referring  the  attorney's  bill  for 
taxation  should  vest  in  the  master 
or  in  the  servant,  acconling  as  the 
business  done  in  the  Court  of  King's 
Bench  or  in  the  County  Court 
should  be  the  larger  in  amount. 

The  12  Geo,  2,  c.  13,  s.  7,  pro- 
hibits persons  from  practising  in 
the  County  Court  who  are  not  le- 
gally admitted  at  attorney t  accord- 
ing to  the  2  Geo,  2,  c.  23,  under  a 
penalty  of  20/.  It  does  not,  how- 
ever, in  express  words  apply  the 
other  provisions  of  the  former  sta- 
tute to  the  County  Court.  The 
provision  in  22  Geo,  2,  c.  46,  s.  12, 
(poity  361  (c),)  extending  this  pro- 
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delivered  the  bill  one  month  before  an  action  is  commenced 
for  business  done  therein  as  an  attorney,  and  the  bill^  if  deli- 
veredy  would  not  be  taxable  (a).  It  seems  unnecessary  to 
quote  authorities  to  prove  that  the  County  Court  is  not  a 
Court  of  Record.  This  indeed  is  sufficiently  shewn  by  the 
terms  of  the  writ  of  recordari  facias  loquelam,  by  which  the 
plaint  is  removed  into  the  superior  Court. 

If  the  Court  should  think  that  the  business  done  by  the  No  uxing 
plaintiff  is  something  done  in  the  course  of  a  cause,  and  Coanty  Court, 
should  consider  the  items  on  that  ground  taxable,  there  is 
still  this  objection,  that  the  party  could  not  get  his  bill  taxed, 
because  th^re  is  no  proper  officer  of  the  County  Court  to 
whom  the  bill  can  be  referred  for  taxation.  The  freeholders 
could  not  do  this.  [lAttltdaley  J.  referred  to  the  case  of 
Reynal  v.  Smith  (6).]  That  case  is  very  different  from  the 
present,  because  there  the  action  was  by  an  attorney  against 
mn  attorney. 

A  distinction  has  been  acted  upon  between  the  cases  Severance  of 
where  no  bill  has  been  delivered,  and  where  a  bill  has  been 
delivered  which  is  faulty  under  the  statute.  Here,  there  was 
no  bill  of  costs,  but  only  a  bill  of  particulars.  Although  the 
Court  should  think  that  there  are  hi  this  bill  of  particulars 
some  items  which  ought  to  be  taxed,  yet  if  there  be  any 


hibition  to  Courts  of  Quarter  Ses- 
sions, is  in  nearly  the  same  terms 
as  that  in  12  Geo.  3,  relating  to 
County  Courts.  In  the  cases  of 
Ex  parte  WUtiamt,  and  Clarke  v. 
Danavan^  (patf  362,)  in  which 
the  Courts  decided  that  an  attor- 
ney's bill  for  business  done  in 
Courts  of  Quarter  Sessions  might 
be  referred  to  the  master  for  tax- 
ation, pursuant  to  2  Geo.  2,  c.  23, 
s.  23,  no  allusion  whatever  appears 
to  have  been  made  to  the  act  of 
22  Geo.  2;  from  which  it  may, 
perhaps,  not  unfairly  be  assumed, 
that  the  Courts  considered  the  pro- 
visions of  that  statute  not  to  throw 
any  light  upon  the  question  before 


them.  In  both  the  above  cases 
the  Court  was  guided  entirely  by  a 
consideration  of  the  practice. 

(a)  From  the  language  of  22 
Geo.  2,  c.  46,  s.  12,  an  inference 
may,  perhaps,  be  raised,  that  when 
that  statute  was  passed  the  legis- 
lature contemplated  the  2  Geo,  2, 
c.  23,  as  extending  only  to  Courts 
of  Record.  Though  the  expression 
in  22  Geo.  2,c.46,  s.  12,  is  *  Courts 
of  Record  at  WestminsteTy*  it  is  to 
be  observed  that  the  Courts  of  Re- 
cord at  Westminster  are  the  only 
Courts  of  Record  of  general  juris- 
diction mentioned  in  2  Geo.  2, 
c.  23. 

(6)  2  Barn.  &  Adol.  469. 
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.  that  are  not  so,  the  plain tiiF  may  recover  in  respect  of  them. 
Whatever  opinion  the  Court  may  entertain  concerning  the 
other  charges^  the  sum  paid  for  posting  handbills  is  not  an 
.  Item  which  they  will  consider  taxable.  In  the  cases  of  Lloyd 
V.  Read  (a),  and  Miller  v,  Towers(b),  cited  and  supported  by 
Lord  Eldon  in  Hill  v.  Humphreys^c),  this  distinction  was 
taken.  In  the  former  of  these  cases,  the  solicitor  to  a  com- 
mission of  bankrupt  was  permitted  to  recover  £7  iOs.  paid 
to  the  messenger  without  having  delivered  his  bill,  because 
the  money  was  not  expended  as  an  attorney.  In  the  other  case, 
the  plaintiiF  was  allowed  to  recover  for  conveyancing  busi- 
ness, although  precluded  from  recovering  the  rest  of  his  de- 
mand, because  he  had  omitted  to  deliver  his  bill.  So  also 
in  Mowbray  v.  Flemitig{d).  Winter  v.  Payne{e)  may  be 
relied  on  upon  the  other  side;  but  that  case  was  decided  in 
1 796,  before  Hill  v.  Humphreys^  in  which  Lord  Eldon  re- 
views the  cases  upon  this  subject.  Neither  does  it  appear 
whether  or  not  any  bill  had  been  delivered  in  Mowbray  v. 
Fleming.  The  only  principle  which  has  been  laid  down  fa- 
vorable to  the  defendant  in  this  case  is,  that  an  attorney  shall 
not  sever  his  demand,  although  no  bill  had  been  delivered 
by  him  before  action  brought.  But  in  the  case  of  Benton 
V.  Garcia  {/),  in  which  that  is  laid  down,  the  whole  demand 
was  connected  with  the  plaintiff's  character  of  an  attorney. 


Severance. 


Blackburne,  in  support  of  the  rule. — It  is  admitted  that 
the  distinction  taken  in  Mowbray  v.  Fleming  is  correct. 
Where  money  is  paid  by  a  man  in  his  character  of  an  attor- 
ney, it  must  be  taxed  ;  but  where  not  paid  in  that  character, 
it  may  be  recovered  without  taxation.  In  the  bill  at  present 
under  the  consideration  of  the  Court,  no  item  was  charged 
which  was  not  paid  in  the  character  of  attorney  for  the  party. 
Winter  v.  Payne  shews  that  this  is  the  right  distinction. 


(o)  Cor,  Butler,  J.  Easter,  1787. 
(6)  Peake's  N.  P.  C.  102. 
(c)  2  Bos.  &  Pull.  343. 


((/)  11  East,  285. 

(e)  6  T.  R.  645. 

(J)  3  Esp.  N.  P.  C.  149. 
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The  case  of  Smith  v.  Taylor  (a)  appears  to  be  the  last  de- 
cision upon  the  subject.  There^  though  a  difference  of  opi- 
nion arose  upon  the  question  whether  certain  items  were  tax- 
able or  not,  all  the  judges  agreed  in  thinking  that  where  a 
bill  contains  one  taxable  item,  the  whole  bill  ought  to  be 
delivered  according  to  the  provision  in  2  Geo.  2,  c.  23. 

It  is  not  necessary  that  the  business  done  should  be  in  a  Business  done 
Court  of  record.  The  first  clause  of  the  act,  after  enume-  Courts  tax- 
rating  several  of  the  chief  Courts  of  record  &c.,  continues,  ^^l^« 
''  and  in  any  other  Courts  of  record  in  that  part  of  Great 
Britain  called  England  wherein  attorneys  have  been  accus^ 
tomably  admitted  and  5tiH>r//.*'  This  only  goes  to  shew  to 
what  Courts  of  record  attorneys  must  be  regularly  admitted: 
it  does  not  even  extend  to  Courts  of  equity,  wherein  costs 
are  undoubtedly  taxed.  In  the  23d  clause  it  is  said,  ''no 
attorney  or  solicitor  of  any  of  the  Courts  aforesaid  shall 
commence  or  maintain  any  action  or  suit  for  the  reco- 
very of  any  fees,  charges,  or  disbursements  at  law  or  in 
equity  {by  It  cannot  be  meant  by  this  to  refer  to  the 
enumeration  in  the  first  clause.  It  was  at  first  doubted 
whether  the  act  extended  to  the  case  of  business  done  at  a 
Court  of  Quarter  Sessions  (c),  which  for  many  purposes  is 
not  a  Court  of  record  (cf);  but  the  Courts  afterwards  decided 


(a)  7  Bingh.  959,  5  Moore  and 
Payne,  66, 

(b)  But  see  the  third  section 
ante,  257  (a). 

(c)  By  S3  Geo.  9,  c.  46,  s.  12, 
it  is  enacted,  that  no  person  shall 
act  as  solicitor,  attorney,  or  agent, 
at  an^''  general  or  quarter  sessions 
of  the  peace,  either  with  respect  to 
matters  criminal  or  civil,  '<  unless 
such  person  shall  have  been  here- 
tofore admitted  an  attorney  of  one 
of  his  Majesty's  Courts  of  Record 
at  Westminster,  and  duly  inrolled, 
pursuant  to  an  act  made  in  the  2d 


year  of  his  present  Majesty's  reign, 
intituled,  '  An  Act  for  the  better 
Regulation  of  Attorneys  and  Soli- 
citors,' (2  Geo.  2,  c.  23,)  or  unless 
such  person  shall  hereafter  be  ad- 
mitted an  attorney  and  inrolled  as 
aforesaid  by  virtue  of  this  act,  or 
such  other  act  as  shall  be  then  in 
being ;  and  unless  such  person  shall 
continue  so  entered  upon  the  roll  at 
the  time  of  such  his  acting  in  the 
capacity  aforesaid."  Penalty  50/. 
(d)  As  where  that  Court  acts 
not  judicially  but  ministerially;  as 
in  iuroUing  orders,  &c. 
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that  an  attorney's  bill  for  such  business  was  taxable;  Rx 
parte  Williams  {a\  Clarke  v.  Donovan  {b).  In  the  latter 
case  Lord  Kenyan  said,  that  it  was  found  to  be  the  practice 
of  the  Court  to  tax  bills  for  business  done  entirely  at  the 
sessions;  and  this  is  an  answer  to  the  argument  now  used, 
that  the  bill  cannot  be  taxed^  because  there  is  no  officer  in 
the  County  Court  itself  to  whom  the  bill  can  be  referred. 
It  was  said  by  Lord  Eldon,  Chancellor,  in  Balme  v. 
Paver  (c),  that  *'  nothing  ought  to  be  guarded  with  so 
much  jealousy  as  the  right  of  suitors  to  have  their  bills  of 
costs  taxed."  In  Smith  v.  Taylor,  Tindal,  C.  J.  says,  *'  it 
is  always  difficult,  when  we  come  to  extreme  cases,  to  say 
whether  they  are  within  the  rule  or  not;  but  seeing  that  the 
act  is  remedial,  it  is  better  to  draw  in  a  case  on  the  extreme 
verge  than  to  leave  it  without/'  There  is  as  much  reason 
for  taxing  bills  for  business  done  in  County  Courts  as  any 
others.  The  suitors  (d)  cannot  know  the  value  of  the 
services  of  their  attorneys ;  and  therefore  to  prevent  extor- 
tion, the  bill  of  the  attorney  is  required  in  one  case,  as  well 
as  in  another,  to  be  referred  to  a  competent  judge.  The 
replevin  bond  is  the  first  step  in  the  suit ;  or  at  least  it  is  as 
much  connected  with  the  suit  as  many  matters,  charges 
respecting  which  the  Courts  have  held  to  be  taxable  items. 
In  Winter  v.  Payne,  the  charge  was  for  drawing  and 
ingrossing  affidavit  to  hold  to  bail.  In  Sandom  v.  Bourn  {e), 
the  charge  was  for  preparing  a  warrant  of  attorney.  In 
Weldv.  Crawford  (f),  it  was  held,  that  preparing  a  warrant 
of  attorney  was  a  taxable  item,  although  no  warrant  was 
ever  executed.  It  must  be  admitted  that  the  distinction 
taken  in  Burton  v.  Chatterton  seems  much  to  interfere 
with  the  decision  in  Wilde  v.  Crawford.  In  Ex  parte 
Pricket  a  charge  for  a  dedimus  potestatem  was  held  to  be 


(a)  4  T.  R.  124,  496. 

(b)  5T.R.<)94. 

(c)  1  Jacob,  307. 

(rf)  By  "  suitors*'  must  here  be 


understood   the  "  suitor-parties,*' 
not  the  *'  suitor^judges.*' 

{e)  4  Campb.  68. 

(J)  2  Starkic,  N.  P.  C.  538. 
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a  taxable  item.     Watt  v.  Collins  (a),  Smith  v.  Taylor  (b). 

In  tlie  case  of  Ex  parte  Flint  {c^f  decided  upon  the  12      wa&dlb 

Geo.it,  c.  13,  8.  9j  the  language  of  which  is  nearly  the  v* 
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same  as  that  of  £  Geo,  2,  c.  23,  s.  23,  it  was  held  that 
ao  attorney  under  imprisonment  is  within  the  prohibition  of 
that  statute,  and  is  liable  to  be  struck  off  the  roll  for  prac- 
tising during  such  imprisonment,  by  entering  a  plaint  in  the 
County  Court,  and  issuing  process  thereon ;  and  yet  that 
is  a  highly  penal  statute. 

Little  DALE,  J. — I  think  this  rule  ought  to  be  made  ab-  Business  done 
sobte.  The  statute  of  22  Geo.  2,  c.  23,  s.  1,  directs  that  Courtftax- 
no  person  shall  be  permitted  to  act  as  an  attorney  in  the  Me. 
Courts  of  King's  Bench,  Common  Pleas,  Exchequer,  and 
other  Courts  of  record  wherein  attorneys  have  been  accus«- 
tomably  admitted  and  sworn,  unless  he  shall  have  been 
sworn,  admitted  and  inrolled  in  the  said  respective  Courts. 
Th^fore  the  liberty  to  practice  in  those  Courts  is  con- 
fined to  persons  who  have  been  regularly  admitted.  But 
the  23d  section  says, ''  no  attorney  or  solicitor  of  any  of  the 
Courts  aforesaid  shall  commence  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in 
equity,  until*'  &c.  This  clause  in  respect  to  business  done, 
is  not  confined  to  the  same  Courts,  but  extends  generally 
to  all  business,  either  at  law  or  in  equity;  and  it  has  been 
determined  that  Courts  of  Quarter  Sessions  (d)  fall  within 
its  provisions*  Then  the  question  is,  whether  business 
done  in  County  Courts  is  within  the  act.  My  brother 
Patteson  has  referred  me  to  the  12  Geo.  2,  c.  13,  the  7th 
section  of  which  requires,  that  no  person  shall  act  as  an 
attorney  in  the  County  Courts  of  England  unless  he  shall 
have  been  legally  admitted  as  an  attorney  or  solicitor 
according  to  th^  act  of  2  Geo.  2,  c.  23.  Coupling  the  two 
statutes  together  I  must  say  that  a  County  Court  is  a  Court 
requiring  both  admission  and  taxation. 

(a)  Ryan  &  Moody,  284.  (c)  9  Dowl.  &  Ryl.  406 ;  1  Bam. 

(6)  7  Bingh.  259,  5  Moore  and      &  Cressw.  254. 
Pajne,  66.  (d)  Vide  ante,  359,  n. 
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Tbeii|  has  in  this  case  any  thing  been  done  in  the  County 

VVarole       Court  which  is  taxable?     It  seems  to  me  that  many  of  the 

V*  items  are  so.     '^  The  landlord  having   distrained   illegally, 

attending  you  and  advising  you  to  replevy.*'     ''  Attending 

Taxable  items,  f^^   notice    of  distress."     "  Attending  Hec/es   and   giving 

instructions/'  that  is,  to  enter  a  plaint.  "  Attending,  and 
Course  of  pro-  attesting  bond."  The  statute  of  Westminster  directs,  that 
^e\^n*  *"       before  the  goods  are  delivered  a  plaint  shall  be  entered ;  it 

is  therefore  quite  clear  that  a  plaint  has  been  entered  in 
this  cause,  because  the  next  charge  is,  **  Attending  at  the 
delivery  of  the  goods,"  which  would  not  have  been  deli- 
vered if  no  replevin  suit  had  been  commenced ;  so  that  a 
suit  was  clearly  pending  in  the  County  Court.  This  being 
so,  I  have  no  doubt  that  these  are  charges  requiring  a  delivery 
of  the  bill. 
Severance  of  But  it  is  said  that  as  no  bill  was  delivered,  the  plaintiff 
*  *"'•  can  recover  in  respect  to  the  items  which   do  not  relate 

to  his  character  of  attorney,  and  which  are  not  them- 
selves taxable;  and  several  cases  were  cited.  1  take  the 
distinction  to  be  this ;  that  where  it  appears  on  the  demand 
that  some  charges  are  taxable  and  some  not,  the  whole  bill 
should  be  delivered ;  and  if  it  had  been  delivered  all  would 
have  been  taxable ;  for  the  taxable  items  would  have  drawn 
to  them  those  which  are  not  so ;  but  when  there  are  matters 
in  a  bill  clearly  having  no  relation  to  business  as  attorney, 
as  if  the  attorney  had  lent  a  sum  of  money,  or  was  a  banker, 
and  had  advanced  money  for  the  defendant,  the  master,  upon 
k'eference  to  him,  would  not  tax  those  items  at  all,  unless 
requested  to  do  so  by  both  parties  for  the  purpose  of 
taking  the  account ;  he  would  strike  them  out  altogether, 
and  then  proceed  to  tax  the  rest.  If  I  could  see  in  this 
bill  any  items  wholly  distinct  from  the  plaintiff's  character 
of  attorney,  I  should  consider  that  the  plaintiff  would  be 
entitled  to  recover.  Paying  for  posting  up  hand-bills  it  is 
contended  is  of  that  description ;  but  I  do  not  think  it  can 
be  considerd  as  wholly  unconnected  with  the  professional 
character  of  the  plaintiff;  it  is,  I  think,  the  same  as  if  he 
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had  paid  so  much  for  a  stamp.    The  whole  bill  may  be  ^^^* 

divided  into  charges  for  business  done  in  the  County  Court,  Wardle 

and  to  charges  for  other  professional  business.     It  appears  v* 
to  me  therefore  that  the  rule  should  be  made  absolute. 

Taunton,  J. — I  am  also  of  opinion  that  the  rule  should 
be  made  absolute.  The  act  in  question  is  not  confined  to 
the  Courts  mentioned  in  the  first  clause.  I  entertained  a  Taxable  items. 
doubt  at  one  period  whether  the  items  were  charges  and 
disbursements  in  any  Court  of  law  or  equity;  but  we  must 
bear  in  mind  the  order  of  proceeding  by  which  a  party 
distrained  upon  recovers  the  possession  of  the  goods.  The 
first  step,  as  I  apprehend,  is  to  levy  the  plaint;  and  then 
the  sheriff  takes  the  bond.  Upon  reference  to  Mr.  TidtTa 
Practical  Forms,  I  find  that  he  states  the  proceedings  in  the 
order  I  have  mentioned ;  and  I  perceive  that  the  language  used 
in  the  condition  of  the  replevin  bond  strongly  imports  that  a 
suit  has  been  actually  commenced  prior  to  the  execution  of 
the  bond.  If  this  be  so,  the  payment  to  the  county  clerk,  the 
attendances  mentioned  in  the  bill  &c.  are  all  matters  apper- 
taining to  a  suit.  The  ground  on  which  the  item  was  consi- 
dered taxable  in  one  of  the  cases  cited  of  the  bail  bond  applies 
here,  and  indeed  with  greater  force.  So  also,  with  regard 
to  the  case  in  which  the  charge  was  for  drawing  and 
ingrossing  affidavit  of  debt  &c.  This  was  a  proceeding 
at  law  which  brings  it  within  the  words  of  the  statute. 

It  has  been  objected  that  the  words  of  the  statute  are  con-  Business  done 
fined  to  the  superior  Courts  of  record;  but  that  is  not  so;  pQurts'tax- 
for  it  has  been  decided  that  business  done  in  the  Courts  of  able. 
Quarter  Sessions  and  of  Insolvent  Debtors  is  within  the  act. 
The  case  of  Rei/iial  v.   Smilh  was  upon   the  statute  of 
Jac.  \,  and  was  decided  upon  the  particular  words  of  that 
act»  which  confine  its  operation  to  the  Courts  of  record  at 
Westminster.      But   the  language  of  Q.2  Geo.  2  is  much 
more  general,  when  it  speaks  of  fees  for  business  done  at 
law  or  in  equity,  without  referring  to   particular  Courts. 
In  the  case  of  Burton  v.  Chatterton  the  charge  for  prepar- 
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Big  aflUavit  of  petitioning  creditor's  debt  and  bond  to  the 
Chancellor  in  order  to  obtain  a  commission  of  bankruptcy, 
was  held  not  to  be  charge  at  law  or  in  equity ;  but  then  the 
affidavit  was  never  sworn,  no  docket  was  struck,  and  no 
commission  issued,  and  thus  there  was  no  proceeding  at  law 
or  in  equity. 

With  regard  to  the  distinction  taken  in  Mowbray  v. 
Fleming,  all  that  was  decided  in  that  case  was,  as  it  appears 
to  me,  that  where  a  bill  of  particulars  only  is  delivered,  an 
attorney  is  entitled  to  recover  for  money  paid  for  his  client's 
use,  having  no  reference  to  his  business  of  an  attorney. 
But  here  the  items  are  none  of  them  of  that  nature;  and 
therefore  this  case  does  not  come  within  the  distinction. 


Whedier  tak- 
ing replevin 
bond  IS  a  pro< 
ceeding  in  a 
suit. 


Pattbson,  J. — I  am  also  of  opinion  that  the  rule  ought 
to  be  made  absolute.  Two  questions  arise  in  this  case. 
First,  whether  the  taking  of  the  replevin  bond  is  a  proceed- 
ing in  a  suit.  I  had  at  first  considerable  doubts,  but  upon  the 
looking  at  the  course  of  proceedings  in  replevin^  I  no  longer 
entertain  any  doubt  upon  this  point.  At  common  law  re- 
plevin  could  only  be  by  writ ;  but  by  the  statute  of  Marl-- 
bridge  {a)f  the  sheriiF  is  empowered  to  hold  plea  in  replevin 
npon  plaint  by  the  party,  which  plaint  may  be  made  out  of 
Court.  The  next  statute,  that  of  13  Edw.  I,  empowers  the 
sheriff  to  take  pledges  from  the  complainants,  not  only  to 
prosecute  the  suit  with  effect,  but  also  to  return  the  goods 
in  case  a  return  shall  be  adjudged ;  which  pledges,  it  was 
very  early  considered,  might  be  by  the  bond  of  the  plaintiff 
in  replevin  himself.  Having  taken  pledges  (for  the  insuffi* 
ciency  of  which  be  is  answerable)  (6)  the  sheriff  ought 
immediately  to  make  a  deliverance  of  the  distress.  It  is  the 
statute  of  1  &  2  Philip  8^  Mary  {c)  which  directs  the  sheriff 
to  appoint  deputies  authorized  to  make  replevies  and 
deliverance  of  distresses  in  the  sheriff's  name,  and  in  such 
manner  as  the  sheriff  may  and  ought  to  do.    The  statute 


(a)  52  fl.3,  c.  21. 

(6)   Vide   Hindk  v.    Bladt$,  5 


Taunt.  225,  1  Marsh.  27. 
(c)  Cap.  12. 
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now  in  force,  and  which  applies  to  the  present  case,  is  the  1 1 

Geo.  2,  c.  19»  section  23  of  which  provides,  that  sheriffs  and      ... 

,  .  .  Wardle 

other  officers,  having  authority  to  grant  replevins,  shall  in  v. 

every  replevin  of  a  distress  for  rent,  take  in  their  own  names  icholson. 
from  the  plaintiff  and  two  sureties,  a  bond  in  double  the 
value  of  the  goods  distrained,  and  conditioned  for  prose- 
cuting the  suit  with  effect  and  without  delay,  and  for  return- 
ing the  goods  in  case  a  return  shall  be  awarded  before  any 
deliverance  be  made  of  the  distress.  This  bond  being 
taken  by  the  sheriff  or  other  officer,  he  is  bound  forthwith 
to  make  deliverance  to  the  party  replevying.  That  act 
does  not  authorize  the  sheriff  to  alter  the  course  of  proceed- 
ing and  take  a  bond  where  no  plaint  has  been  levied.  The 
bond  is  conditioned  to  prosecute  the  suit,  which  must 
therefore  have  a  prior  existence.  If  the  bond  might  be 
taken  before  a  plaint  has  been  levied,  it  would  follow  that 
the  goods  might  be  replevied  without  a  plaint;  for  the 
deliverance  of  the  distress  is  directed  to  take  place  imme- 
diately on  the  execution  of  the  bond.  I  am  now,  therefore, 
clearly  of  opinion  that  the  business  done  was  in  a  proceed- 
ing in  the  County  Court. 

The  second  question  then,  is,  whether  the  2  Geo.  2,  c.  2.3,  Whether  busi- 
applies  to  business  done  in  County  Courts.     The  decision  2f**  ^^ '" 
referred  to  on  the  statute  of  Jac.  I,  turns  on  the  precise  taxable. 
words  of  that  act.     It  appears  to  me  that  the  legislature 
did  not  mean  to  restrict  the  section  relative  to  taxation  of 
attorneys'  bills,  by  the  section  requiring  the  admission.     If 
an  attorney  could  act  in  a  County  Court  without  being  an 
attorney  of  a  Court  of  record,  an  argument  might  be  raised 
in  favour  of  the  present  plaintiff,  though  I  do  not  say  the 
argument  would  be  good ;  but  that  is  entirely  taken  away 
by  the  12  Geo.  3,  c.  13. 

A  third  point  was  raised  upon  the  distinction  between  the  Sevannce  of 
cases  where  a  bill  of  costs,  and  where  a  bill  of  particulars  au^iey's'bill. 
only,  has  been  delivered,  as  to  whether  certain  charges  are 
referabk  to  the  plaintiff's  character  as  attorney.    Upon  this 
I  perfectly  agree  with  my  brother  Taunton,  that  you  must 
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shew  most  clearly  thai  the  items  are  entirely  unconnected 

with  the  professional  character  of  the  attorney  or  solicitor. 

The  items  which  have  been  relied  on  in  this  case  I  do  not 

consider  to  be  so  unconnected ;   and  therefore  I  think  that  a 

nonsuit  should  be  entered. 

Rule  absolute  (a). 


(a)  And  see  Danrif  ex  partCf  9 
Ves.  547;  Wilton  v.  Gutteridgey 
4  Dowl.  &&  Ryl.  736,  3  Bam.  Sc 
Cress w.    157;  Dagley  v,  Kentish, 


2  Bnrn.  &  Adol.  413;  Crowder  v. 
DavieSf  3  Younge  &  Jerv.  433; 
Jones  V.  Bi/ewater,  2  Crompt.  & 
Jerv.  371. 


The  King  r.  The  Justices  of  Carmarthen. 

An  order  of  -^  Rule  had  been  obtained,  calling  upon  the  justices  of 
removal  made  Carmarthen  and  the  parish  officers  of  Molhvey,  in  that 
rishof  J.  to  county,  to  shew  cause  why  a  mandamus  should  not  issue 
B.*(in  which  *^  *'^^  justices,  commanding  them  to  enter  continuances 
are  two  town-  to  hear  an  appeal  of  the  Inhabitants  of  the  hamlet  of 
D,esicb  Tregeumaur,  in  the  parish  of  Llywell,  in  the  county  of 

having  sepa-     Brecon,  against  an  order  of  removal,  by  which  Jane  Jones 

rate  overseers 

and  maintain-  and    her  four   children  were  removed   from   Mothvey    to 

mg  Its  own  Treeenmaur.  From  the  affidavits  filed  it  appeared  that 
poor)»  18  served  ®  .  . 

upon  the  over-  the  order  had  been  obtained  at  the  instance  of  the  church- 
wbonTthe  pau-  wa"'^^^"^  and  overseers  of  Mothvey,  and  was  addressed  to 
pcrs  are  deli-  them  and  to  the  churchwardens  and  overseers  of  the  parish 
appeal  against  ^^  Llywell,  in  which  parish  the  settlement  was  adjudged 

this  order  is  ^q  ^e.  The  parish  of  Llywell  is  divided  into  three  hamlets, 
entered  and  *^         .  .      /.     .  •  i 

respited  as  the  Tregenmaur,  Trymglaes  and  Sclydachy  each  of  which  sup- 

*C^  h  ports  its  own  poor,  has  separate  overseers,  and  makes  sepa- 

dens  and  over-  rate  rates  for  the  relief  of  the  poor.  There  are  no  over- 
A*^t?ce  of  seers  of  the  parish  of  Llywell  at  large ;  and  the  sessions  for 
trial  for  the  the  county  of  Brecon  have  entertained  appeals  against 
sessions,  given  orders  of  removal  between  the  different  hamlets  in  the 
in  the  nameof  pg^ish.     The  overseer  of  Mothvey  removed  the  paupers  to 

of  the  town- 
ship of  C.  as  appellants  against  an  order  made  upon  the  overseers  of  the  township  of  C, 
in  the  parish  or  B.,  is  sufficient. 
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the  hamlet  of  Tregenmaur,  and  delivered  the  order  of        18S9. 
removal  to  the  overseers  of  that  hamlet.     At  the  sessions     ^yiT^^l 
subsequent  to  the  order,  an  appeal  against  it  vt^as  entered  v, 

and  respited,  as  the  appeal  of  the  churchwardens  and  over-  Caricarthe*. 
seers  of  the  parish  of  Llywell.  Previously  to  the  next  ses- 
sions, a  notice  of  intention  to  try  the  appeal  was  served  in 
the  name  of  the  overseers  of  the  hamlet  of  Tregenmaur. 
This  notice  described  the  order  as  an  order  addressed 
to  the  parish  officers  of  the  hamlet  of  Tregenmaur,  in 
the  parish  of  Llywell,  and  described  the  appeal  then  pend- 
ing as  an  appeal  against  that  order.  At  the  sessions, 
when  the  appeal  was  called  on  for  trial,  the  respondents 
objected  that  there  had  been  no  sufficient  notice  of  trial 
of  the  appeal,  as  the  notice  served  did  not  apply  to  the 
order  which  had  been  made  or  the  appeal  which  had  been 
entered.  The  Court,  being  of  this  opinion,  refused  to 
hear  the  appeal. 

Whitcomh  now  shewed  cause.  The  parish  of  Llywell 
was  bound  to  give  notice  of  appeal.  In  Spttalfields  v. 
Bromley  {a) J  it  was  held  that  a  hamlet  maintaining  its  own 
poor  is  to  be  considered  as  a  separate  parish,  and  that  if 
a  person  whose  settlement  is  in  a  hamlet  within  a  parish,  be 
removed  to  the  parish  at  large,  the  parish  ought  to  appeal, 
and  may  shew  that  the  settlement  is  in  the  hamlet.  Thai 
parish  of  Llywell  therefore  should  have  appealed,  aud 
might  have  shewn  that  the  settlement  of  the  paupers  was 
in  the  hamlet  of  Tregenmaur  and  not  in  the  parish  of  Lly- 
well :  Tlie  King  v.  Kirkby  Stephen  (6).  The  jurisdiction  of 
the  sessions  arises  from  the  lodging  of  the  appeal.  That 
court  has  no  original  jurisdiction  over  an  order  of  removal. 
The  statute  of  9  Geo.  1,  c.  7,  (c)  directs  that  the  sessions 
abaU  not  hear  any  appeal  unless  reasonable  notice  has  been 
given,  by  the  overseers  of  the  parish  making  the  appeal^ 
to  the  overseers  of  the  parish  from  which  the  pauper  has 

(a)  18  Vin.  Abr.  468;  S  Bott*s         (6)  Burr.  S.C. 664;  2  Bote,  617. 
P.  L.  684k  Ic)  Sect.  4. 

B    B 
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been  removed.     The  Court  of  Quarter  Sessions  could  not 

hear  the  appeal  as  between  the  two  parishes,  because  there 
Tb6  Kino 

V,  was  no  notice  of  trial  from  the  appellant  parish  to  the 

Caemarthen.  parjjjj,  fiona  which  the  paupers  were  removed ;  nor  could 

they  bear  an  appeal  as  between  the  hamlet  and  the  parish 
of  Mothvey,  because  in  fact  no  such  appeal  had  been 
entered.  The  case  of  T/ie  King  v.  Amlwch  {a),  which  may 
lie  cited  on  the  other  side,  differs  from  the  present  case^ 
because  there  the  parish  and  vill  bore  the  same  name,  and 
the  language  of  the  notice  might  apply  to  either. 

Campbell,  S.G.  and  E.  V.  Williams,  contrd.  An  order 
of  removal  having  been  delivered  to  the  township  with  the 
paupers,  the  township  was  bound  either  to  obey  the  order 
or  to  appeal  against  it.  They  could  not  return  the  paupers 
to  the  removing  parish,  because  as  between  them  the  order 
was  conclusive.  The  township  alone  was  interested,  and 
was  aggrieved  by  the  order  of  removal.  The  township 
therefore  watt  bound  to  appeal ;  for,  by  13  Sc  14  Car.  2, 
c.  1£,  8.  2,  "  all  such  persons  who  think  themselves  ag- 
grieved by  any  such  judgment  of  the  said  two  justices^  may 
appeal  to  the  justices  of  the  peace  of  the  said  county  at 
their  next  quarter  sessions,  who  are  hereby  required  to  do 
them  justice  according  to  the  merits  of  their  cause."  The 
township  did  appeal,  describing  the  appeal  so  that  it 
should  appear  to  follow  the  order.  The  notice  required 
by  the  9th  Geo.  1  is  a  notice  by  the  party  who  makes  the 
appeal,  and  that  notice  has  been  given.  The  object  of 
requiring  this,  notice  was  that  the  removing  parish  might 
have  an  opportunity  of  supporting  the  order,  which  object 
was  gained  by  the  notice  served  in  the  present  case. 

•  By  the  CouAt. — The  parish  of  Mothvcy  could  not  be 
misled  by  the  notice  of  appeal.  The  notice  described  the 
order  of  removal  by  the  names  of  the  paupers,  the  name  of 
the  parish  from  which  the  paupers  vreie  removed^  and  of 
that  part  of  the  parish  of  Llywell  to  which  the  removal 

(a)  6  Dowl.  &  Ryl.  696;  4  Bam.  &  Cressw.  757. 
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wa»  in  fact  made.  This  descriptioQ  is  sufficient.  Tte 
removing  parish  served  the  order  upon  the  hamlet  of 
Tregenmaur,  although  the  order  spoke  of  the  parish  at  v. 

large ;  and  by  their  own  act  they  are  estopped  from  taking  C^^*'ARTHtir, 
this  objection  either  to  the  appeal  or  to  the  notice  of  ap^ 
pea). 

Rule  absolute  (a), 

(a)  And  see  Rex  v.  Harrow  on  the  Hill,  2  Bolt's  P.  L.  714. 


Smith  v.  Goodwin  and  Richards. 

C/ASE'for  an  irregular  distress.     At  the  trial  before  Den^  Tender  of  rent 
man,  C.  J.  at  the  sittings  for  Middlesex  after  Michaelmas  need^not'bT 

term  last,  it  appeared  that  the  plaintiff  was  tenant  to  the  ["^^®  ^^  5^^ 

.  broker  who 

defendant  Goodwui,  at  the  yearly  rent  of  25/.     At  Mid-:  distrains;  if 
summer  1831,  when  one  half-year's  rent  became  due,  the:  {"  ^f  JJ 
plaintiff^  who  had  done  some  work  for  Goodwin^  offered  to  subsequent 
pay  him  the  balance  of  the  half-year's  rent,  deducting  hia  wronirful. 
account     This  Goodwin  refused  to  accept,   and  on  the 
3l8t  August  the  defendant  Richards,   at  the  request  of 
GoodwiHf  levied  a  distress  upon  the  premises.     On  the  9A 
September  the  plaintiff  tendered  to  Goodwin  twelve  sove- 
reigns and  a  half  for  the  rent,  and  13s.  for  the  expenses., 
Gooduin  refused  to  accept  this  money,  saying  that  he  had. 
left  the  matter  in  the  hands  of  Richards  the  broker,  and: 
that  plaintiff  must  settle  with  him.     On  the  following  day! 
the   plaintiff  tendered  to  Nash,   the  man  in  possession^ 
13/.  3s.  for  the  rent  and.  expenses,  at  the  same  time  de- 
manding a  receipt,  which  Nash  being  unable  to  give,  th0 
money  was  not  paid.     Nash  went  for  a  receipt*  and  upon 
bb  return  said  Richards  was  out,  and  that  Goodwin  desired, 
bim  not  ta  take.tl^e  money.  .Nask  then  abandoned  th6. 
possession,  and  Richards,  on  the  7th  September,  at  the 
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coinmand  of  Goodwin,  re-entered.  In  order  to  prevent  bis 
goods  from  being  sold,  the  plaintiff  paid  the  money  under 
protest,  and  in  respect  of  this  second  distress  brought  the 
present  action.  The  learned  judge  told  the  jury  that  he 
thought  the  tender  to  Goodwin  of  the  rent  and  expenses 
was  a  good  tender,  and  that  the  plaintiff  was  entitled  to 
recover.  The  jury  found  a  verdict  for  the  plaintiff,  da- 
mages 10/. 


Coltman  now  moved  for  a  new  trial.  Goodwin  was  war- 
ranted in  refusing  to  receive  the  money  tendered.  Where 
a  party  has  employed  a  broker  to  make  a  distress,  the 
broker  is  the  person  to  whom  the  tender  ought  to  be  made, 
for  the  landlord  cannot  know  what  is  the  amount  of  the 
charges.  The  broker  had  an  interest  in  part  of  the  money 
which  was  tendered,  and  therefore  Goodwin^  without 
Richards's  authority,  could  not  accept  the  tender  as  to  his 
part.  This  distress  was  within  the  act  of  57  Geo.  3,  c.  93. 
In  every  part  of  that  statute  the  broker  is  the  person  con- 
templated as  acting  throughout  the  whole  transaction,  and 
the  statute  was  passed  for  the  express  purpose  of  remedy- 
ing abuses  committed  by  the  brokers.  By  the  2d  section 
it  is  provided,  that  upon  complaint  by  the  party  aggrieved 
to  a  justice  of  the  peace,  if  it  shall  appear  to  him  that  the 
person  or  persons  complained  of  shall  have  levied,  taken, 
received,  or  had  other  and  greater  costs  and  charges  than 
are  mentioned  or  fixed  in  the  schedule  to  the  act,  or  made 
any  charge  for  any  act  not  done,  such  justice  shall  order 
treble  damages  and  full  costs  to  be  paid  by  the  person  so 
having  acted,  to  the  party  having  preferred  his  complaint. 
How  can  the  landlord  know  whether  the  charges  are  more 
than  they  should  be?  And  yet  if  he  had  taken  greater 
charges  than  are  warranted  by  the  iact,  he  would  have  been 
liable  to  the  penalty;  although  from  the  4th  section  it 
clearly  appears  that  the  act  did  not  intend  that  the  landlord 
should  be  put  to  the  peril  of  having  to  pay  treble  dainages 
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when  he  employs  a  broker.  Goodwin  was  entitled  to  throw 
upon  the  broker  the  burthen  of  determining  the  amount  of 
the  charges,  and  therefore  he  was  right  in  refusing  per- 
sonally to  accept  the  tender  which  was  made  to  him. 
l^Patteson,  J.  If  the  tenant  himself  tendered  too  large  a 
sum,  he  could  not  afterwards  go  before  a  justice  and  say 
that  the  broker  had  received  too  much ;  and  therefore  in 
cases  in  which  there  is  a  tender  the  danger  spoken  of 
cannot  arise.]  The  act  says,  "  levied,  taken,  received  or 
had  other  and  greater  charges  than  are  mentioned  in  the 
schedule."  Therefore  if  more  had  been  tendered  to  the 
broker  than  he  was  entitled  to  receive,  it  was  his  duty  to 
state  that  fact.  It  was  intended  by  the  act  to  give  a  full 
and  complete  protection  to  the  tenant. 


By  the  Court. — It  is  clear  that  the  tender  to  the  land- 
lord was  a  good  tender.  The  case  of  Moffat  v.  Parsons  (a) 
is  an  authority  in  support  of  this  opinion.  The  tenant 
need  not  go  to  the  landlord  to  know  what  is  the  amount  of 
the  charges.  *  He  may  learn  that  from  the  brokeVi^and  then 
tender  the  whole  to  the  landlord  or  to  the  broker.  The 
tender  to  Nash  was  rendered  invalid,  by  the  refusal  to  pay 
unless  a  receipt  (6)  were  given. 

Rule  refused  (c). 


(a)  5  Taunton, S07.  In  that  case 
the  tender  was  made  to  the  plain- 
tiff's clerk  who  was  in  the  habit 
of  receiving  moneys  for  his  master, 
but  who  on  this  occasion  was  or- 
dered by  his  master  not  to  receive 
the  money  when  it  should  be  ten- 
dered, as  he  had  put  the  matter 
into  the  hands  of  his  attorney. 

When  a  quarter's  rent  is  ten- 
dered and  refused,  and  another 
quarter  accraes  and  is  tendered, 
this  appears  to  be  sufficient,  with- 
6Qt  tendering  the  whole  rent  then 


due :  Basset  v.  Prior  of  Si.  John  Separate  ten- 
of  Jerusalem  in  England,  M.  3  H.  ^^^^ 
6,  fo.  4,  pi.  1,  per  Martin,  J. ;  Fits. 
Abr.  1  R.  3,  Verdict,  pi.  13;    20 
Vin.  Abr.  183,  pi.  2. 

(b)  See  Glasscot  v.  Day,  5  Esp. 
N.  P.C.  48;  Huxham  v.  Smith,  2 
Caropb.  21  ;  Dent  v.  Dunn,  3 
Campb.  296;  Evans  v.  Judkinsy 
4  Campb.  156;  Free  v.  Kingston, 
ibid. 

(e)  A  rule  nisi  for  arresting 
judgment  was  granted  upon  ano* 
ther  point.     Vide  post,  T,  T. 
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CoLEBROOKEy  Bart,  ami  others,  v.  Layton,  Clerk. 

A  warrantor  J[  IIESIGER  iiad  obtained  a  rule  nisi  on  behalf  of  the 
defeazance  to    defendant,  calling  upon  the  plaintiffs,  who  were  the  trustees 

which  recites    ^f  ^^e   United    Empire   and   Continental   Life   Assurance 

that  It  IS  given  ... 

to  secure  the     Association  in  London,  to  shew  cause  why  a  warrant  of 

payment  of  an  g^orney  and  judgment  entered  thereon,  and  sequestration 

authonzes  the   issued  ou  such  judgment,  should  not  be  set  aside. 

issue  a  fi^fa,         ^^^  affidavits  disclosed  the  following  transactions : — The 

deboniseccU'  defendant,  who  is  the  vicar  of  Chigwell,  and  curate  of  the 
iioiticiSf  for  .  .      ,  •  i      i        .      ^  n-.,       ,        i»   •      • 

arrears,  but       perpetual  curacy  ni  the  parish  church  of  1  heydon  liois,  in 

does  not  state  Essex,  in  consideration  of  2000/.,  granted,  in  1824,  an 
thatit  IS  given  .  »   b  * 

for  the  purpose  HDUuity  to  the  plaintiffs  of  23?/.  25.,  secured  by  a  deed,  a 

ulede^^^dant's  ^^^^>  *"^  ^  warrant  of  attorney.  By  the  deed,  dated  3d  Sep- 
ecclesiastical  tember,  1824,  which  recites  the  concurrent  act  of  giving  the 
though  it  re-  '  bond  and  the  warrant  of  attorney,  the  defendant  granted  to 
Ibrs  to  the  jbe  plaintiffs  the  said  annuity  of  237/.  "  payable  out  of  and 
of  the  same  charged  and  chargeable  upon  all  that  the  vicarage  and  parish 
^h^'  h"  which  church  of  Chigwell,  in  the  county  aforesaid,  and  all  and 
distinctly  singular  the  glebe  lands,  messuages  or  tenements,  tithes  &c.« 

^'^A^rule  to  *"^  appurtenances;  and  also  by,  from,  out  of,  and  upon  all 
set  aside  a        that  the  said  curacy  in  the  said  parish  church  of  Theydon 

uvanmnt  oi 

attorney,  as      ^^i^  aforesaid,  and  the  stipend,  dues,  customs,  profits,  and 

nven  upon  an  appurtenances."     The  deed  contained  a  power  of  distress 

illegal  consi-  *  .  "^ 

deration,  is  in   upon  the  vicarage  oCc,  a  covenant  for  payment  of  the  an- 

the  nature  of  ^uity,  and  a  declaration  that  the  bond  and  warrant  of  attor- 
an  application  '^ 

to  set  aside  p.ev,  and  the  judgment  to  be  forthwith  entered  up  thereon, 
Srirreeul^  should  be  considered  as  further  securities  only  for  securing 
rity,  soasto  the  payment  of  the  annuity;  and  that  immediately  after 
party  success-  judgment  should  have  been  so  entered  up,  such  measures 

fully  resisting    miorht  be  taken  as  were  necessary  for  obtahmier  a  seauestra- 

It  to  the  costs      .**  1,       .ri 

of  the  appli-     twn;  and  that  if  the  annuity,  or  any  pait  thereof,  should  be 

cation.  unpaid  for  21  days,  it  should  be  lawful  for  the  plaintiffs  to 

proceed,  under  and  by  virtue  of  such  sequestration,  to  sue 


COLEBROOKE 


Lay  TON. 
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out  such  execution  or  executions  upon  the  said  judgment, 

by  one  or  more  writs  oijieri facias  de  bonis  ecclesiasticis,  or 

de  bonis  propriis,  or  both,  or  any  other  writ  or  writs  whatso-      _    v. 

ever,  or  take  or  adopt  such  other  proceedings  as  they  should 

think  fit,  for  the  recovery  of  the  arrears  of  the  said  annuity. 

The  bond,  of  the  same  date  as  the  deed,  was  in  the 
penal  sum  of  4000/.;  and  recited  that  the  plaintiffs  had  con- 
tracted for  the  purchase  of  the  annuity,  and  recited  also 
that  the  deed  above  mentioned  was  conditioned  for  the  pay- 
ment of  the  annuity,  subject  to  a  proviso  for  the  repurchase 
of  it,  at  the  option  of  the  defendant,  upon  notice  and  pay- 
ment of  the  sum  of  2037/. 

The  warrant  of  attorney  was  of  the  same  date,  and  con- 
tained an  authority  to  appear  in  an  action  of  debt  upon  a 
certain  bond  under  the  seal  of  the  defendant,  bearing  even 
date  therewith,  for  the  sum  of  4000/.,  for  money  borrowed, 
at  the  suit  of  the  plaintiffs,  and  thereupon  to  confess  the 
action,  or  else  to  suffer  judgment. 

The  defeazance  recited  that  the  warrant  of  attorney  was 
given  for  better  securing  the  said  annuity,  "  as  in  and  by 
the  said  condition  to  the  bond  referred  to  by  the  warrant 
of  attorney  is  more  particularly  expressed ;''  and  declared 
that  if  the  annuity  should  be  in  arrear  by  the  space  of  21 
days,  it  should  be  lawful  for  the  plaintiffs  to  sue  out  execu- 
tion or  executions  upon  the  judgment,  by  one  or  more 
writ  or  writs  of  fieri  facias  de  bonis  ecclesiasticis,  or  de  bonis 
propriis,  or  both,  or  any  other  writ,  &c.  (as  in  the  deed). 

In  the  affidavit  of  the  defendant  it  was  stated,  that  upon 
the  treaty  for  the  sale  of  the  annuity  it  had  been  agreed 
that  the  deed,  bond,  and  warrant  of  attorney  should  be 
given  for  the  purpose  of  charging  his  benefices  with  the 
annuity. 

Sir  J.  Scarlett  and  F.  Pollock  now  shewed  cause.  This 
case  is  precisely  the  same  as  Gibbons  v.  Hooper  (a).  Iii 
that  case  a  motion  was  made  to  set  aside  three  warrants  of 

(a)  2  Barn.  &  Adol.  734. 
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attorney  asf^  charge  upon  a  benefice  in  evasion  of  13  Eliz* 
c.  20.  This  the  Court  refused  to  do;  and  Lord  Tenlerden 
there  says,  "  The  deeds  which  the  plaintiff  sought  to 
enforce  by  means  of  these  warrants  of  attorney  were  good 
as  grants  of  annuities^  though  void  so  far  as  they  went  to 
charge  an  ecclesiastical  benefice.  There  is  nothing  in  the 
defeazances  of  the  warrants  of  attorney  to  shew  that  they 
were  intended  to  bind  the  living  more  than  in  any  other 
case  where  a  clergyman  gives  the  same  security.  If  we 
held  these  void,  we  must  set  aside  every  warrant  of  attor- 
ney given  by  a  clergyman  holding  a  benefice,  because  its 
effect  may  ultimately  be  a  sequestration  of  the  living.  The 
only  question  before  the  Court  is,  whether  the  warrant  of 
attorney  is  to  be  set  aside."  The  argument  cannot  be 
better  presented  to  the  Court  than  was  done  in  that  case. 
In  answer  to  the  argument  against  the  validity  of  the  war- 
rant of  attorney  in  that  case,  Parke,  J.  says,  *'  Suppose  a 
bond  had  been  given  for  payment  of  the  annuity,  would  it 
have  been  a  good  plea  to  an  action  on  such  bond,  that  it 
was  given  to  secure  the  annuity  by  means  of  a  sequestra- 
tion ?"  The  principle  of  the  decision  of  the  Court  of  King's 
Bench  in  Gibbons  v.  Hooper  was  afterwards  affirmed  in 
Wynne  v.  Robinson  (a).  The  result  of  that  decision  is, 
that  if  a  beneficed  clergyman  merely  grants  an  annuity 
without  charging  it  on  his  benefice,  and  gives  a  bond  and 
warrant  of  attorney  for  further  security,  the  whole  of  the 
instruments  are  valid.  On  the  other  hand,  if  he  grants  an 
annuity  charging  it  on  his  benefice,  and  the  deed,  bond, 
and  warrant  of  attorney  recite  that  they  are  given  for  the 
purpose  of  judgment  being  entered  up  and  the  living  se- 
questered, then  the  instruments  are  invalid.  In  Flight  v. 
Salter  (b)  the  warrant  of  attorney  recited  that  it  was  given 
to  the  intent  that  a  sequestration  might  be  obtained.  There 
is  no  intermediate  case  between  Flight  v.  Salter  and  Gi6* 
tons  v.  Hooper,  viz.  where  the  grantee  of  the  aanuity  by 
deed  seeks  to  charge  the  benefice,   and  the  warrant  of 

(a)  4  Bligh,  n,  New  Scries.  (b)  1  Bani.  &  Adol.  673. 
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attorney  and  bond  are  merely  in  the  ordinary  form  in  which         iBSS. 
a  clergyman  would  give  a  security  for  any  debt  he  might   Colebroom 
happen  to  owe.     This  is  the  case  before  the  Court.     So  v. 

much  of  the  grant  of  the  annuity  as  charges  the  living  is 
bad;  the  bond  and  the  warrant  of  attorney  are  valid. 

FoUett  in  support  of  the  rule.  It  is  not  intended  to 
impugn  the  decision  in  Gibbons  v.  Hooper.  The  rule  laid 
down  by  the  Courts,  it  is  apprehended,  is  this: — If  it 
appear  that  the  warrant  of  attorney  was  given,  as  well  as 
the  deed,  for  the  purpose  of  enabling  the  party  to  have 
recourse  to  the  benefice,  there  the  Court  will  set  aside  the 
warrant  of  attorney;  but  if  the  warrant  of  attorney  be  in 
the  mere  common  form,  so  that  nothing  on  the  face  of  the 
warrant  of  attorney  or  the  defeazance  shews  that  it  was 
intended  that  the  party  should  have  recourse  to  the  benefice, 
and  the  deed  contains  no  allusion  to  the  warrant  of  attor- 
ney, the  Court  will  not  interfere.  The  attention  of  the 
Court  has  not  been  drawn  to  the  affidavit,  deed,  bond,  and 
warrant  of  attorney  •  The  deed,  bond,  and  warrant  of  attorney 
are  executed  at  the  same  time.  The  deed  recites  that  the 
defendant  was  entitled  to  the  two  benefices ;  that  in  consi- 
deration of  9000/.  the  defendant  bad  agreed  to  grant  the 
annuity,  and  that  the  annuity  should  be  further  secured  by 
bond  and  warrant  of  attorney,  with  judgment  to  be  entered 
up  in  pursuance  of  such  warrant  of  attorney,  for  the  pur- 
pose of  charging  the  defendant's  benefices.  Then  follows 
the  grant  of  the  annuity,  charging  the  benefices  with  the 
payment  of  it.  This  is  not  a  grant  of  an  annuity  similar 
to  that  in  the  case  of  Gibbons  v.  Hooper.  Here,  the  grant 
in  terms  charges  the  two  benefices,  the  glebe  binds,  and 
tithes.  It  is  expressly  declared  in  the  deed  that  the  warrant 
of  attorney  is  given  for  the  purpose  of  issuing  a  sequestra- 
tion against  the  benefices.  That  dntniguishes  this  case 
from  Gibbons  v.  Hooper;  for  in  that  case  the  Court  mainly 
relied  on  the  circumstance  that  the  grantor  of  the  annuity 
could  only  issue  the  sequestration  for  the  arrears  of  the 
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CoLBBRooitE   could  not  operate  as  a  charge  on  the  benefice  more  than 
'*  any  other  warrant  of  attorney  given  for  a  debt.     It  is  stated 

in  the  affidavit,  and  is  not  contradicted,  that  the  deed, 
bond,  and  warrant  of  attorney  were  given  for  the  express 
purpose  of  charging  the  vicarage  and  curacy.  [Liltledale,  J. 
What  the  affidavit  states  is  immaterial ;  we  can  only  look 
at  the  securities  which  are  given  to  enforce  the  payment  of 
the  money.]  The  defeazance  itself  to  the  warrant  of  attor- 
ney authorizes  the  defendants  to  issue  ^Ji.fa,  de  bofiis  eccle- 
$iastici$  or  de  bonis  propriis.  The  whole  of  these  instru- 
ments are  to  be  taken  together.  The  question  is,  whether 
on  the  deed,  bond,  and  warrant  of  attorney,  the  Court  are 
not  satisfied  that  this  warrant  of  attorney  was  given  for  the 
purpose  of  charging  the  benefices.  If  the  Court  are  so 
gatisfiedy  then  according  to  the  decision  in  Flight  v.  Salter 
the  warrant  of  attorney  is  bad.  In  Flight  v.  Salter  the 
grant  of  the  annuity  contained  a  covenant  by  Salter,  that  it 
should  be  lawful  for  Flight,  immediately  after  the  execu- 
tion of  the  deed,  or  at  any  other  time,  to  procure  a  seques- 
tration against  Salter  in  respect  of  the  said  rectory,  by  virtue 
of  the  intended  judgment  to  be  entered  of  record,  and  to 
continue  such  sequestration  during  the  continuance  of  the 
annuity,  for  the  purpose  of  more  effectually  securing  the 
payment  thereof.  Here  the  deed  distinctly  shews,  that  the 
object  of  the  warrant  of  attorney  was  the  issuing  a  seques- 
tration against  the  benefices.  It  expressly  states  that  the 
warrant  of  attorney  was  given  for  the  purpose  of  being  a 
permanent  charge  on  the  benefices.  This  statement  is 
binding  on  the  parties,  although  the  defeazance  itself  con- 
tains no  precise  allegation  that  the  warrant  of  attorney  was 
given  for  that  purpose.  Supposing  the  statute  of  Elizabeth 
did  not  exist,  and  the  plaintiffs  in  this  case  had  issued  a 
sequestration  upon  this  warrant  of  attorney,  the  parties 
would  be  allowed  to  continue  that  sequestration,  because 
when  the  defendant  came  to  set  aside  the  sequestration  it 
would  be  said  the  defeazance  refers  to  the  bond,  and  the 
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bond  to  the  annuity  deed,  and  that  the  deed  shews  that 
it  was  the  agreement  of  the  parties  that  the  sequestra- 
tion  should  form  a  permanent  charge.      The    object  of       ^    v. 
getting  the  warrant  of  attorney  is,  that  it  shall  be  a  charge 
on  the  benefices.     The  principle  of  the  decision  of  the 
Court  in  Flight  v.  Salter  was  this^  that  the  party  there  had 
attempted  to  do  indirectly  what  the  law  would  not  allow 
him  to  do  directly ;  that  is,  by  the  warrant  of  attorney  and 
sequestration  he  had  attempted  to  make  a  permanent  charge 
on  the;  benefice,  which  the  law  would  not  allow.     If  it  can 
be  collected  from  these  different  instruments  that  the  judg- 
ment to  be  entered  up  in  pursuance  of.  the  warrant  of  attor- 
ney was  to  be  a  charge  on  the  benefices  to  secure  the  an- 
nuity, the  warrant  of  attorney. is  bad,  although  the  defeaz^ 
ance  do  not  expressly  state  the  intention  of  the  parties. 
Flight  V.  Suiter  is  precisely  in  point,  unless  it  be  held  that 
the  intent  of  the  parties  must  be  written  down  in  words  on 
the  back  of  the  warrant  of  attorney.     The  parties  would 
be  equally  bound,  whether  the  defeazance  to  the  warrant 
of  attorney  was  written  on  the  back  of  that  instrument,  or 
inserted  in  the  annuity  deed.     In  Gibbons  v.  Hooper  neither 
the  warrant  of  attorney  nor  the  defeazance  referred  to  the 
deed.     The  warrant  of  attorney  did  not  appear  to  be  part 
of  the  transaction.     The  ground  of  the  decision  in  that 
case  was,  that  it  did  not  appear  that  the  warrant  of  attor« 
ney  had  been  given  for  the  purpose  of  issuing  sequestra^* 
tion  against  the  benefice.     Here  it  being  expressly  stated  in 
the  annuity  deed  that  the  warrant  of  attorney  was  given  for 
the  purpose  of  creating  a  permanent  charge  on  the  benefices^ 
and  the  warrant  of  attorney  referring  to  the  bond,  and  the 
bond  reciting  the  annuity  deed,  the  warrant  of  attorney  is 
bad.     In  deciding  otherwise  the  Court  would  allow  a  party 
to  do  indirectly  that  which  he  cannot  do  directly; 

\      .  .  i  -  . .  • 

LiTTLEDALE,  J. — I  think  that  the  rule  in  this  case  should: 

l^e  discharged.     In  Flighty.  Salter  it  was  recited .  in  the 

defeazance,  that  the  warrant  of  attorney  was  given  to  secure 
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the  tinnuity,  which  was  to  be  a  charge  on  the  living.     Here, 
^  the  warrant  of  attorney  is  only  in  the  common  form,  for  a 

COLBBROOKE     .  ... 

V.  judgment  to  be  entered  up  and  execution  issue  as  dif- 

LkYTov.  ferent  arrears  of  the  annuity  shall  be  unpaid.  The  warrant 
of  attorney  does  not  refer  to  the  deed.  It  is  true,  it  men- 
tions incidentally  the  bond ;  and  the  condition  of  the  bond 
recites  the  deed,  but  the  warrant  of  attorney  itself  says, 
that  it  is  given  to  enter  up  judgment  to  secure  the  money 
in  the  bond.  I  do  not  think  this  warrant  of  attorney  can 
be  considered  to  operate  as  a  charge  on  the  living,  in  the 
saine  manner  as  the  warrant  of  attorney  was  held  to  do  in 
the  case  of  Flight  v.  Salter.  As  to  the  proviso  in  the  de- 
feazance,  that  ^  Ji,fa,  de  bonis  ecclesiasticis  may  be  taken 
out,  that  is  only  what  might  be  done  without  such  a  clause. 

Taunton,  J. — I  am  also  of  opinion  that  this  rule  should 
be  discharged ;  and  in  that  opinion  I  am  strongly  fortified 
by  the  decision  of  this  Court  in  Gibbons  v.  Hooper.  1 
perceive  that  I  was  a  concurring  party  in  that  judgment — 
I  hope  I  am  not  prejudiced  in  its  favour  on  that  account. 
If  I  was  disposed  to  place  reliance  on  that  case  alone,  I 
should  refer  to  the  authority  of  the  other  judges  who  coin- 
cided in  that  decision;  but  even  putting  that  case  com- 
pletely out  of  sight,  I  am  clearly  of  opinion  that  this  rule 
O^ectofis  should  be  discharged.  The  statute  of  13  Eliz.c.20,  by 
^*  ^*  which  alone  this  Court  has  any  authority  on  the  subject, 

was  not  made  for  the  purpose  of  setting  aside  annuities  or 
matters  of  that  description.  The  primary  object  of  that 
statute  was  to  avoid  leases  made  by  persons  not  ordinarily 
resident  and  serving  their  cures;  and  with  this  view  the 
principal  enacting  clause  is  framed.  This  was  one  of  the 
principal  objects;  and  Lord  Kenyon  declared,  in  Mouys  v. 
Leake  (a),  •'  that  the  reason  of  making  that  act  was,  because 
in  former  times  the  patron  sometimes  presented  a  needy 
incunibent,  who,  being  content  to  take  the  living  on  any 
terms,  agreed  to  gr&nt  leases  in  favour  of  the  patron  him- 

(a)  8T.R.  415. 
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self.*' (a)     lo  the  concludiug  part  of  the  clause  in  question        1833. 
are  these  words :  '  that  all  chargings  of  such  benefices'  shall 
be  void;  so  that  to  bring  a  case  within  that  statute  there  «! 

must  be  not  merely  an  agreement  to  charge,  not  merely  a  La^^toh. 
contract  to  charge,  but  there  must  be  an  actual  charging. 
Upon  this  ground  the  case  of  Flight  v.  Salter  was  decided ; 
for  there  was  there  an  absolute  charging  of  the  .benefice 
itself,  because  in  that  case  the  warrant  of  attorney  recited, 
that  by  an  indenture,  in  consideration  of  a  certain  sum  of 
money  paid  by  Flight,  Salter  had  granted  to  Flight  vlu 
annuity  of  300/.  for  100  years,  if  Salter  should  so  long  live» 
And  that  indenture,  which  is  recited  in  the  warrant  of 
attorney,  contained  a  covenant  by  Salter,  that  it  should  be. 
lawful  for  Flight,  immediately  after  the  execution  of  the 
deed,  or  at  any  other  time,  to  procure  a  sequestration 
against  Salter  in  respect  of  his  rectory,  by  virtue  of  the 
intended  judgment;  and  to  continue  such  sequestration 
during  the  continuance  of  the  annuity,  for  the  purpose  of 
more  effectually  securing  the  payment  thereof.  The  deed 
was  embodied  in  the  warrant  of  attorney,  and  might  pro- 
perly be  said  to  be  incorporated  therewith  and  to  form  part 
of  it.  It  appears  that  the  agreement  also  was,  that  the 
sequestration  should  forthwith  issue  and  should  be  con- 
tinued, although  no  default  in  the  payment  of  the  annuity 
might  have  taken  place;  and  whether  the  annuity  was  paid 
or  unpaid,  the  sequestration  was  in  either  case  to  issue. 
The  sequestration  must  have  been  a  continuing  one,  and 
operating  directly  as  a  '  charging  of  the  benefice.'  It  was. 
a  continued  incumbering  on  the  benefice,  even  although 
the  annuity  should  have  been  punctually  paid.  Then  the 
warrant  of  attorney  contained  this  clause:  "  It  is  hereby 
declared  and  agreed,  that  these  presents  are  executed  and 
given,  and  the  judgment  to  be  entered  on  record  pursuant 
thereto  is  to  be  so  entered  for  the  purposa  of  securing  the 
said  annuity  of  300/.  at  the  time  and  in  the  manner  afore* 
aaid,  and  to  the  end  and  intent  that  a  sequestration  may  be 

(a)  Vide  X)oe  6,  Broughton  v.      Cres8w.S44;  ^^tt' v.PriVcAar(^  5 
6ulley,  4  M.  &  R.  949;  9  Bam.  &      M.  &  R.  180;  10  B.  &  C.  941. 
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1883.  obtained  or  procured  and  continued  by  Flight,  his  execu- 
tora  &c.,  pursuant  to  the  hereinbefore  recited  indenture." 
V.  ^  "  This  the  Court  considered  as  amounting  to  an  express 
Xayton.  charging  of  tlie  benefice;  and  therefore  they  held  the  ca^e 
to  be  within  the  statute.  In  that  opinion,  if  it  be  at  all 
necessary,  I  express  at  the  present  moment  my  entire  con- 
currence. But  how  stands  the  present  case  ?  This  annuity 
is  secured  by  a  deed,  in  which  undoubtedly  there  is  a 
recital  or  statement  that  it  is  intended  that  the  benefices 
shall  be  chained  with  the  payment  of  the  annuity;  and  if 
that  deed  had  been  incorporated  with  this  warrant  of  attor- 
ney, and  if  the  defeazance  had  stated  that  the  warrant  of 
attorney  was  given  to  effect  the  same  purpose  with  that 
mentioned  in  the  annuity  deed,  then  the  case  would  have 
been  the  same  as  that  of  JV/gA^  v.  Salter;  but  this  is  not 
so.  Here,  there  is  also  another  instrument — the  bond. 
That  bond  is  only  conditioned  for  the  due  and  punctual 
payment  of  the  annuity,  and  is  a  mere  collateral  security. 
The  annuity  is  also  secured  by  the  warrant  of  attorney, 
whiqh  it  is  true  refers  to  the  bond ;  but  this  mere  reference 
has  not  the  effect  of  incorporating  the  annuity  deed  with 
the  warrant  of  attorney  and  defeazance.  The  reason  for 
referring  to  the  bond  in  the  warrant  of  attorney  is  merely 
to  shew  that  the  object  of  these  two  instruments  was  iden- 
tical; viz.  to  secure  the  same  annuity.  The  warrant  oF 
attorney  in  this  case  says,  **  Now  it  is  declared  and  agreed 
between  the  said  parties,  that  when  and  as  often  as  the 
said  annuity,  or  any  part  thereof,  shall  be  in  arrear  and 
unpaid  by  the  space  of  21  days  next  after  any  of  the  days 
and  times  so  appointed  for  the  payment  thereof  as  afore- 
said, then  and  in  such  case  it  shall  be  lawful  for  the  grantees 
to  sue  out  such  execution  or  executions  upon  the  said 
judgment,  by  one  or  more  writ  or  writs  of  fi.fo.  de  bonis 
ecclesiastkk  or  de  bonis  propriis,  or  both,  or  any  other  writ 
or  writs,  or  to  take  and  adopt  such  other  proceeding  or 
proceedings  as  they  shall  think  fit  for  the  recovery  of  the 
said  annuity."    This  gives  no  power  wkich  an  ordinary 
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grantee  of  an  annuity  would  not  have.     There  is  merelj  a         ^BS^^ 
power  to  sue  out  any  execution,  of  which  the  writ  oiji^a*   ^Qx.EBRooKE^ 
de  bonis  ecclesiasticis  is  one,  after  tha  annuity  shall  have  v. 

been  so  many  days  in  arrear.  And  it  is  to  be  observed 
that  it  provides  that  security  for  the  payment  of  the  annuity 
only  when  it  is  in  arrear.  I  cannot  distinguish  this  from 
the  case  of  any  other  warrant  of  attorney  given  by  a  clergy- 
man for  the  security  of  a  debt,  in  which  it  is  a  possible 
consequence  that  the  benefice  may  be  taken  in  execution. 
I  really  cannot  by  any  means  distinguish  this  case  from  the 
case  of  Gibbons  v.  Hooper.  They  appear  to  me  to  be  the 
same  in  almost  all  the  circumstances.  Upon  the  whole  I 
think  it  is  clearly  distinguishable  from  the  case  of  Flight 
V.  Sailer,  in  this,  that  there  the  warrant  of  attorney  operating 
as  an  express  charge  upon  the  living,  a  sequestration  might 
have  issued,  although  the  annuity  were  not  in  arrear,  and 
might  have  continued  as  a  security  for  future  payments; 
whereas  here  the  benefices  can  be  taken  in  execution  only 
on  the  annuity's  being  in  arrear. 

a 

Patteson,  J. — I  am  entirely  of  the  same  opinion.  The 
rule  should  be  discharged.  Mr.  FolleU  asks,  is  it  neces- 
sary  that  the  intent  of  the  parties  should  appear  on  the 
warrant  of  attorney  itself?  I  do  not  mean  to  say  that  it  is 
necessary  that  the  intent  of  the  parties  should  appear  on 
the  warrant  of  attorney  or  defeazance,  but  this  I  say,  that 
it  should  appear  on  the  warrant  of  attorney  and  defeazance, 
that  the  intention,  whatever  it  may  have  been,  was  carried 
into  effect.  Now  in  the  defeazance  on  this  warrant  of 
attorney,  whatever  may  have  been  their  intent,  it  is  quite 
clear  that  they  have  not  carried  that  intent  into  effect;  for 
the  defeazance  does  not  make  the  warrant  of  attorney,  or 
the  judgment  to  be  entered  on  it,  a  charge  on  the  estate, 
$o  that  the  sequestration  can  be  issued  immediately,  and 
continued  from  time  to  time.  The  defeazance  only  autho- 
rizes, the  issuing  of  the  sequestration,  that  is,  a  writ  of  Ji.  fa. 
de  bonis  ecclesiasticis,  in  case  the  annuity  shall  be  in  arrear. 
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1833.  for  the  purpose  of  levying  the  arrears.    As  soon  as  that 

^^^^'^^  purpose  is  effected  accordiog  to  the  defeasance,  there  is  an 

V,  end  of  the  sequestration^  or  rather  of  the^.^o.  de  bonis  eccU" 

Lattov.  siasticist  which  is  not  the  sequestration,  but  that  upon  which 

Fi.  fa.de  hanit  a  sequestration  issues.     The  only  difficulty  I  felt  was  upon 

how  fiu-a^  ^^^  nature  of  that  writ,  which  in  the  books  is  said  to  be  a 

continuing        continuing  writ.     It  is  true  that  it  is  a  continuing  writ  in 

writ. 

general;  but  how  continuing?  Continuing  until  all  that  has 
been  commanded  to  be  levied  is  levied.  All  that  can  be 
levied  under  it  here  is,  so  much  of  the  annuity  as  was  in  arrear 
at  the  time  when  the  writ  issued.  It  seems  to  me,  therefore, 
that  it  cannot  possibly  be  said,  looking  at  the  warrant  of 
attorney  and  defeazance,  that  this  warrant  of  attorney  can  be 
made  to  operate  as  a  perpetual  charge  on  the  ecclesiastical 
benefice.  Mr.  Follett  says,  that  the  deed  expresses  that  it  is 
sO  to  operate.  It  may  be  so ;  but  I  say  that  intention  has 
not  been  carried  into  effect.  I  therefore  see  nothing  to  au- 
thorize us  to  set  aside  the  warrant  of  attorney.  I  was  not 
in  Ceart  when  Gibbons  v.  Hooper  was  decided  ;  but  I  per- 
tdcAj  agree  with  what  was  stated  by  the  Court  in  every 
patt.  lo  Kirlew  v.  Butts  (a)  we  certainly  proceeded  entirely 
on  the  ground  that  we  could  not  set  aside  the  warrant  of 
attorney,  when  the  defeazance  did  not  express  Hwl  it  was  to 
operate  as  a  continuing  charge  upon  the  living.  The  Coart 
would  set  aside  any  execution  which  operated  in  that  way. 


MotioB  to  sec  Sir  J.  Scarlett.  In  the  unreported  case  of  Moore  r. 
■•'^*«Wt  Ramsden,  the  same  point  was  decided.  It  is  usual  to  dis- 
sod  upon  aa     charge  the  ride  with  costs :  which 

UlCKpUOODSI- 

*«^ .  Follett  denied, 

said  to  be  in 

the  nature  of 

an  aiiplication      LiTTLEDALE,  J. — I  apprehend  that,  accordmg  to  the 

^brlmlaH'^  usual  course  of  practice,  the  rule  roust  be  discharged  with 

costs.     It  is  something  in  the  nature  of  an  application  to 

the  Court  on  the  ground  of  irregularity. 

Rule  discharged,  with  costs, 

(a)  9  Barn.  &  Adol.  736,  d. 
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Doe  dem,  WilliaxM  Smith  v.  Pike  and  Higtiett.  ^-•v-^*^ 

liiJECTMENT  for  a  dwelling-house  or  cottage  and  gar-  A.,  donee  in 
den  in   the  parish  of  Burbage,   Wiltshire.     At  the   trial  J^i^^^f^^nd 

■^  ...  takes  tlie  pro- 

before  Taunton,  J,  at  the  Salisbury  spring  assizes,  1830,  the  fits;  in  the  life- 
following  facts  appeared: — By   indenture  of  29th  April,  enters  and 
1749,  between  John  Smith  of  the  first  part,  Mary  Elton  of  takes  the  pro- 
the  second  part,  and  Gilbert  and  Dttrnford  of  the  third  ^ears,  to  his 
part,  John  Smith  conveyed  the  premises  in  question  (inter  ^T^^  "*®*  ^' 

cues.     ^*7  nis 

alia)  to  Gilbert  and  Dumford  and  their  heirs,  to  the  use  of  issue  in  tail, 
John  Smith  until   marriage  with  Mary  Elton,  and   after  JJ!J^n  ^g^^^nd 
marriage  to  the  use  of  John  Smith  for  life,  remainder  to  is  not  bound 
Gilbert  and  Dumford  to  preserve  &c.,  remainder  to  the  ^1,^  possession 

wife  for  life  in  bar  of  dower,  remainder  to  the  heirs  of  the  ^^^  ^-  ^^^  ^^^ 

-        ,      .-  .  T   o     •  I  •     r        adverse. 

body  of  the  husband  and  wife,  reversion  to  J.  bmith  in  fee.      Where  a 

The  marriage  took  place  on  the  1st  May.  1749.     J.  and  judge  left,  as  a 

,  .  question  lor 

M.  Smith  had  issue,  their  only  son  John  Smith,  born  on  the  the  jury,  a 
«4th  March,  1752.     M.  Smith  died  in  1759,  and  J.  Smith,  ^^^£t\^ 
the  settlor,  in  17G7,     On  the  26th  June,  1774,  John,  the  dence  could 

only  he  deter* 

son,  married  Elizabeth  Coblyn,  and  by  her  had  issue  the  mined  one 
claimant,  born  26lh  May,  1778.     John,  the  son,  died  in  way,  and  the 

jury  found  a 
1823.     The  seisin  of  J.  Smith,  the  settlor,  was  proved,  verdict  against 

and  it  Was  shewn  that  after  his  death  his  son  John  took  ^\^  evidence, 

the  Court  i-e- 

the  rents  until  1795.     After  that  period  the  premises  were  fused  to  grant 
enjoyed   by  the  father  of  the  defendant   Pike,  to  whom,  otilenvise" ' 
according   to    the   verbal   statement   of  a   witness,   John  than  upon 
Smith,  the  son, 'had  sold  the  property  (a).     The  defend-  cf^lis, 
ant  claimed  as  heir,  and  Highett  as  mortgagee,  of  the  elder 
Pike*      It  was  contended  by  Wilde,  Serjt.  and  Bingham^ 
on  the  part  of  the  defendants,  that  the  possession  of  the 
Pikes  unexplained  must  be  taken  to  be  adverse,     For  the 
plaintiiF  it  was  answered,  by  Erskine  and  Manning,  that 
admitting  that  an  adverse  possession  for  20  years  against 

(a)  It  is  understood  that  John     a  fraud  which,  as  Wiltshire  is  not 
SwUk,  the  son,  had  in  fact  con-     a  register  county,  he  had  no  diflfi- 
veyed  to  Pike  by  lease  and  release,     culty  in  efTecting. 
suppressing  the  settlement  of  1749 ; 

C  c 
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J.  Smithy  the  son,  would  have  barred  the  entry  of  IVilliam, 
and  that,  as  held  by  the  Court  of  Common  Pleas  in  Totson  v. 
Kaye  (a),  no  new  rights  of  entry  accrued  to  the  successive 
issues  in  tail,  yet  there  was  nothii^  in  this  case  from 
which  such  adverse  possession  could  be  inferred ;  that  the 
Pikei  might  have  received  the  rents  to  the  use  of  John 
Smith,  the  son,  and  if  not,  the  latter  might  have  rightfully 
conveyed  to  Pike  his  own  life  interest;  that  the  Court 
would  not  presume  that  the  tenant  in  tail  had  wrongfully 


(a)  3  Brod.  &  Bing.  217,  and 
6  B.  Moore,  542,  where  it  was 
held,  tiMU  tbe  ^  yean  within 
which  a  writ  of  forraedon  ia  de- 
scender must  be  sued  under  21 
Jac.  1,  c.  16,  s.  1,  begin  to  run 
against  the  present  tmd  ail  Jniure 
issue  in  tail,  when  the  title  de- 
scends to  the  firtt  issue  entitled  to 
take  after  the  commencement  of 
the  adverse  seisin.  This  decision 
appears  to  have  proceeded  chiefly 
upon  the  construction  put  by  the 
defendant's  counsel  (Mr.  Seijt. 
Hullock)  upon  the  words  **Jirsl, 
descended,  or  fallen,"  which  was 
assumed  to  refer  to  the  descent 
from  the  donee  to  ihe  Jlnt  issue  in 
tail.  It  seems  probable  that  when 
the  words  "  Bnt,  descended,  or 
Allien*'  were  adopted  by  the  legis* 
lature,  *'  first*'  was  employed  in 
the  same  almost  redundant  sense 
in  which  it  is  frequently  used 
in  acts  of  parliament,  to  exclude 
the  possibility  of  supposing  that 
because  the  right  or  cause  of  ac- 
tion was  in  its  nature  continuing^ 
the  period  of  limitation  was  not  to 
be  calculated  from  the  commence- 
ment of  such  continuing  right. 
Thus  in  9  Geo.  3,  c.  16,  s.  1,  the 
crown  is  prohibited  from  enforcing 
'<  any  right  or  title  which  hath  not 


first  accrued  or  grown,  or  shall  not 
hereafter  ^r*^  accrue  or  grow  with- 
in the  space  of  60  years  next 
before  tlie  filings  issuing,  or  coid- 
mencing  of  any  such  action  &c.'' 
In  Stowel  V.  Lord  Zlauch,  Plowd. 
ST4,  tbe  Court  were  divided, 
two  judges  (SotU/Kol  and  WeiUn) 
against  two  {Dyer  and  CaiUfte), 
upon  the  question  whether  each 
successive  issue  in  tail  had  five 
years  to  avoid  a  fine  levied  by  the 
discontinuance  of  tbe  ancestor. 

Sir  Thomas  Jones,  who  was  one 
of  the  judges  that  decided  the 
Earl  of' Derby's  case,  (T.  Jones,  957, 
S  Show.  104,  Pollexf.  491,  Sir  T. 
Raym.  260,)  appears  to  have  ap- 
proved of  the  opinions  of  Souikcot 
and  fTeston,  in  favour  of  the  sue* 
cessive  issues  in  tail. 

In  Toisot^  V.  Kaye  a  writ  of 
error  was  brought  in  K.  B.  upon 
the  judgment  in  C.  P.,  but  the 
plainttfTwas  compelled  toconipro- 
mise  or  abandon  his  claim  from 
want  of  means;  as,  if  he  had  soo 
ceeded  in  reversing  the  judgment, 
he  must  have  gone  down  to  try 
every  one  of  the  thirty  issues  in 
fact,  behind  which  the  tenant  had 
been  allowed  to  intrench  himself, 
before  he  would  ha%*e  been  enti- 
tled to  judgment  quod  recuperei. 
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conveyed  a  greater  estate  than  he  was  himself  possessed  of; 
and  that  if  a  recovery  had  been  suffered  the  tenant  would 
have  no  difficulty  in  producing  the  evidence.  The  learned 
judge,  however,  directed  a  nonsuit,  and  refused  to  reserve 
the  point.  In  the  following  term  Erskine  obtained  a  rule 
nisi  to  set  aside  the  nonsuit  upon  the  grounds  insisted  on 
at  the  trial;  against  which,  in  Hilary  term  183^, 

F.  Pollock  and  Bingham  shewed  cause.  The  elder 
Pike  held  the  property  for  more  than  20  years  during  the 
life  of  John  the  son.  This  possession  was  adverse  to 
John  the  son,  and  his  entry  being  barred  by  20  years 
acquiescence,  no  new  right  of  entry  accrued  to  his  son  upon 
his  death;  Tolson  v.  Kaye.  The  possession,  though  adverse, 
is  not  necessarily  wrongful,  as  the  tenant  in  tail  may  have 
conveyed  to  Pike  by  fine  or  by  recovery,  and  as  a  wrong 
will  not  be  presumed,  it  must  be  taken  that  this  long  pos- 
session is  referable  to  some  conveyance  by  fine  or  recovery, 
which,  if  no  such  assurance  had  existed,  might  have  been 
easily  disproved  by  a  search  in  the  proper  repositories. 

Manning  and  Follett  contrd.  The  title  of  the  lessor  of 
the  plaintiff  was  made  out,  and  that  title  not  being  met  by 
any  proof  of  adverse  possession,  the  plaintiff  was  entitled 
to  recover.  The  case  would  have  been  less  favourable  if 
the  claimant's  father  had  never  been  in  possession,  but  he 
having  been  in  possession,  the  bare  perception  of  rents  and 
profits  by  another  for  twenty  years  does  not  create  such 
an  adverse  possession  as  shall  bar  the  right  of  entry  by 
force  of  the  statute  of  limitations.  In  a  question  of  adverse 
possession  the  issue  lies  on  the  party  setting  it  up.  A 
wrongful  possession  cannot  be  presumed ;  Hall  v.  Doe  {a), 
Reading  yt.  Rawsierne  (h).  J.  Smith,  the  father  of  the 
clairoant,  had  a  right  to  convey  away  the  land  for  his  own 
life.     This  is  the  only  estate  which,  as  tenant  in  tail,  he 

(a)  5  B.  &  Aid.  C90;  per  Bay         (Jb)  S  Lord  Rajfm.  830^  secood 
Uy,  J.  point. 

C  C« 
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1833.  could  rightfully  make,  and  if  he  had  aiFected  to  convey  a 
fee  simple  by  lease  and  release,  the  law  would  have 
restricted  the  operation  of  the  conveyance  to  the  simple 
grant  of  an  estate  for  the  life  of  the  releasor.  If  the  estate 
tail  was  absolutely  destroyed  by  a  recovery,  or  barred  as 
against  the  issue,  by  a  fine  with  proclamations,  it  would 
have  been  competent  to  the  defendant  to  produce  such 
document  at  the  trial.  It  could  not  be  incumbent  on  the 
plaintiiF  to  shew  that  no  such  instrument  existed,  because 
the  mere  perception  of  rents  and  profits  by  the  Pikes  did 
not  point  to  such  assurance  as  necessary  to  account  for 
such  perception,  which  might  be  referred  to  an  express  grant 
for  life;  to  a  conveyance  by  lease  and  release  in  fee,  which 
would  operate  as  a  grant  for  life;  or  even  supposing  the 
conveyance  to  be  such  as  to  defeat  the  estate  tail,  that 
effect  might  have  been  produced  by  a  feoffment  with  war- 
ranty, binding  the  lessor  of  the  plaintiff,  if  lineal,  with 
assets,  and  if  collateral  even  without  assets.  As  no  search 
would  have  enabled  the  plaintiff*  to  ascertain  whether  any 
conveyance  of  the  closes  adverted  to  had  been  executed, 
he  was  not  bound  to  institute  an  inquiry,  in  the  result  of 
which,  even  if  he  found  no  fine  or  recovery,  he  could  place 
no  confidence.  The  possession  by  the  Pikes,  even  during 
the  lifetime  of  the  claimant'^  father,  was  not  adverse  to  the 
estate  tail.  If  it  had  been  so,  a  question  might  have  arisen 
whether,  upon  the  death  of  his  father  seven  years  ago,  a 
new  right  of  entry  did  not  .accrue  to  the  lessor  of  the  plain- 
tiff. Under  the  old  statute  of  limitations,  32  Hen.  8,  c.  2, 
though  formedon  in  the  remainder,  and  formedon  in  the 
reverter,  were  limited  to  50  years  after  right  of  action 
accrued,  no  such  restriction  was  imposed  upon  issues  in 
tail,  who  might  still  bring  their  formedon  in  the  descender 
at  any  distance  of  time.  The  statute  of  21  Jac.  I,  limits 
writs  of  formedon  in  the  descender  to  20  years  after  title 
descended  or  cause  of  action  happening.  The  Court  of 
Common  Pleas,  in  Tohon  v.  Kajfe,  has  carried  the  restric- 
tion much  further,  it  is  conceived,  than  was  intended  by 
the  framers  of  the  latter  statute;  for  they  can  hardly  be  sup- 
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l)osed  to  have  intended  by  a  side-wind  to  introduce  a  new  1833. 
mode  of  eluding  the  statute  dc  donis,  without  fine  or  reco- 
very, in  cases  where  the  tenant  in  tail  happened  to  live 
20  years  after  parting  with  the  possession  of  the  entailed 
property.  A  writ  of  error  is  now  pending  in  this  Court 
upon  the  judgment  of  the  Court  of  Common  Pleas  in 
Tokon  v.  Kaye,  upon  which  errors  have  been  assigned. 

Cur,  adv.  vuh. 

Lord  Tenterden,  C.  J.  in  the  course  of  Trinity  term 
delivered  the  judgment  of  the  Court. 

The  premises  sought  to  be  recovered  had  been  in  the 
possession  of  the  Pikes  for  30  years  before  the  death  of 
the  claimant's  father,  and  for  seven  years  afterwards.  We 
are  of  opinion  that  the  possession  cannot  be  taken  to  be 
adverse.  It  was  contended  by  the  defendant  at  the  trial, 
that  the  possession  must  be  taken  to  have  been  adverse  to 
the  title  of  the  father,  and  that  the  issue  in  tail  is  barred 
when  there  has  been  an  adverse  possession  for  20  years 
against  his  ancestor.  The  argument  on  the  part  of  the 
plaintiff  appears  to  have  been  put  entirely  on  the  ground  of 
the  probability  that  the  rent  was  received  by  the  Pikes  to 
the  use  of  the  tenant  in  tail  (a).  The  attention  of  the 
learned  judge  was  not  drawn  to  the  case,  that  the  percep- 
tion of  the  rents  by  the  Pikes  might  be  referred  to  such  a 
conveyance  as  a  tenant  in  tail  is  authorized  by  law  to  make. 
The  words  of  the  statute  21  Jac.  1,  c.  \(i,  are,  ^*  that  no 
person  shall  make  any  entry  into  any  lands,  tenements  or 
hereditaments,  but  within  20  years  next  after  his  or  their 
right  or  title,  which  shall  hereafter  first  descend  or  accrue 
to  .the  same,  and  in  default  thereof  such  persons  so  not 
entering  and  their  heirs  shall  be  utterly  excluded  and  disa- 
bled from  such  entry  after  to  be  made."     Here  the  father 

(a)  The  learned  judge  had  re*      conBncd  his  observations  to  this 
ported onljr  the  argument  addressed      point. 
to  him  by  Mr.  Erskine,  who  had 


Doe 
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I8SS.  had  entered  after  the  remainder  in  tail  limited  to  liini  had 
taken  effect,  so  that  the  case  does  not  fall  within  the 
express  terms  of  the  statute,  which  bars  all  persons  and 
*•  their  heirs  not  entering  within  20  years  after  their  right  or 
title  shall  first  accrue.  One  of  the  witnesses  dropped  an 
expression  from  which  a  sale  might  be  inferred.  The 
father  may  have  sold  an  estate,  so  as  to  make  a  title  against 
himself,  but  he  could  not  bar  his  son  except  by  fine  or 
recovery*  The  long  possession  by  the  Pikes  may  have 
originated  in  a  conveyance  by  lease  and  release,  in  which 
case  the  possession  could  not  be  adverse  to  the  title 
of  the  issue  in  tail.  It  could  not,  therefore,  be  incum- 
bent on  the  plaintiflf  to  explain  the  possession  of  the  de- 
fendants, and  to  negative  a  conveyance  by  fine  or  i-ecovery. 
We  are  of  opinion  that  this  case  must  be  referred  to  ano- 
ther jury. 

Rule  absolute. 

On  the  second  trial,  before  Gaselee,  J.  at  the  Salisbury 
spring  assizes  1832,  upon  the  cross-examination  of  the 
witness  who  proved  the  pedigree,  he  stated  that  the 
claimant  was  the  eldest  son  of  John  Smith  born  in  wedlock; 
but  that  two  or  three  years  before  his  niarriagc  he  had  a 
son  John  by  Elizabeth  Cobfyn  then  a  servant^  that  this  John, 
who  bore  his  father's  name  of  Smith,  went  for  a  soldier, 
and  was  reported  to  have  married  and  left  children,  but 
bad  not  been  heard  of  for  seven  or  eight  years.  Upon 
this  the  defendant's  counsel  contended  that  the  posses- 
sion was  adverse,  and  cited  Tolson  v.  Kayeia)^  Doe  v. 
Prosser  (Jb),  Page  v.  Self  by  (c) ;  that  John  Smith  might 
have  conveyed  the  premises  by  lawful  conveyance,  for 
which  he  cited  3  Tho,  Co.  Litt*  93,  n.;  and  that  by 
the  descent  from  Pike  the  father  to  Pike  the  defend- 
aat|  the  entry  of  the  lessor  of  the  plaintiff  was  tolled. 


(fl)  Ante,  and  ace  Cotterelt  v.         (t)  1  Cowper,2lT. 
DkUon,  4  Taunt.  826.  (c)  Bullet's  N.  P.  102,  b. 


HILARY  TfiRlf^  111  WILL.  IV.  391 

The  defendant  called  no  witnesses.     The  learned  judge         t83d. 

told  the  jury  that  it  was  for  them  to  say  whether  John^  the 

elder  brother  of  the  claimant^  was  legitimate,  and  that  if  he 

WHS  found  to  be  illegitimate^  the  questions  would  arise 

wbetber  the  possession  of  the  Pikes  was  adverse,  and 

whether  the  entry  of  the  lessor  of  the  plaintiff  was  tolled. 

The  jury  said   that  it  was    not  proved  that  John  was 

iliegitimate*      Upon  which  the  learned  judge  answered, 

then    it  is  proved  that  he  is  legitimate,  and  he  has  left 

chaldrett*     The  jury  found  a  verdict  for  the  defendants. 

I«  the  following  term  CokrOgt^  Serjt*  obtained  a  rule  nisi 

for  u  new  trial,  on  the  ground  that  there  was  no  evidence 

to  warrant  the  verdict,  and  that  the  plaintiff  had  been  taken 

by  surprise,  having  no  suspicion  that  his  illegitimate  brother 

was  to  be  set  up  to  defeat  his  claim;  against  which 

Bingham  now  shewed  cause.  The  plaintiff  cannot  rely 
upon  the  ground  of  surprise^  as  he  has  filed  no  affidavit  in 
support  of  it.  The  defendant  has  relied  all  along  upon 
this  defect  in  the  title  of  the  lessor  of  the  plaintiff.  It  was 
incumbent  on  the  plaintiff  to  shew  that  his  lessor  was  the 
eldest  son  of  the  donee  in  tail^  and  therefore  he  was  bound 
to  prove  most  distinctly  that  the  elder  brother  was  illegiti- 
mate. This  he  has  failed  to  do.  He  proved  ft  search  for 
children  of  John  and  Elizabeth  Smith  in  the  parish  in  which 
they  were  married.  He  should  have  examined  the  regis- 
ters of  the  adjoining  parishes  (n). 

CokriJge^  Serjt.  and  Manning,  contrA,  were  stopped  by 
the  Court* 

By  the  GorRT. — This  rule  mu^  be  made  absolute,  but 
it  will  be  on  payment  of  costs. 

(a)  In  the  register  of  the  parish  entry,  though  it  had  been  examined 

hi  «4iich  AftssteA  Oriffyn  lived  and  transcribed  by  the  defendant, 

before  her  marriage,  the  entry  of  was  not  known  to  the  ISssor  nf  the 

the  bapUsn  of  her  ioo  John,  de-  plaintiff  until  al\er  the  second  trial. 
tfcribed  him  as  illegitiinate.    This 
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1333.  For  the  plaiiitiiT  it  was  subinilted,  that  this  was  not  the 

oi'diuary  case  of  a  verdict  against  evidence;  that  here  there 
was  no  evidence  which  ought  to  have  gone  to  the  jury  on 
the  question  of  legitimacy,  as  the  only  person  who  spoke 
to  the  existence  of  an  elder  brother,  distinctly  stated  that 
he  was  illegitimate;  that  the  submitting  such  evidence  was 
a  miscarriage  in  the  learned  judge,  equivalent  to  a  mis- 
direction, and  was  equally  prejudicial  to  the  plaintiff  as  the 
former  nonsuit;  and  that  the  effect  of  imposing  upon  the 
lessor  of  the  plaintiff  the  payment  of  costs  on  both  sides 
now,  in  addition  to  his  own  costs  of  the  first  trial,  would  be 
to  deprive  him  of  his  estate  without  any  default  in  him. 
The  Court,  however,  said  that  the  case  must  take  the 
usual  course  of  new  trials  after  verdicts  against  evidence. 

Rule  absolute  on  payment  of  costs. 


Dean  and  another  v.  James. 

Where  a  debt   ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  first, 

IS  assigned,  ^  ^ 

unless  notice  non  assumpsit,  except  as  to  20/.  parcel  &c. ;  secondly,  the 
debtor"the^  ^  bankruptcy  of  the  plaintiff.  Dean,  whereby  certain  assignees 

assignor  must  A.R.iiJ.D.  became  entitled  to  all  tlie  estate  and  interest  of 
be  considered     t\        -      i      i  t  r  i  r      .*       •      i 

as  continuing,   -^^^^'^  1"  the  debts,  sums  of  money,  and  causes  of  action  m  the 

within  the  pur-  declaration  mentioned,  except  &c.;  thirdly,  as  to  the  20/.  a 

view  of  the  ,      '  '^  '  '^ 

bankrupt  acts,  tender.     The  replication  to  the  second  plea,  so  far  as  the 

to  have  the  game  plea  relates  to  the  sum  of  30/.  other  parcel  &c.  precludi 
order  and  dis-  *  ^  ^  ■  *    ^ 

position  of  die  non,  because  the  promises  in  the  declaration  mentioned, 

notice  to  the     ^^  ^'^^  ^^  ^'^^   same   relate  to  the  said  sum  of  30/.  other 

debtor  of  the     parcel   &c.   were   made    after   the    assignment   under   the 

So  where  one  bankruptcy,  absque  h6c>  that  all  the  estate  and  interest  of 

of  two  co-det-  Dean  in  the  said  sum  of  30/.  other  parcel  &c.  and  the  said 
tees  releases  .        .  . 

his  interest  to  causes  of  action  in  respect  thereof,  were  bargained  and  sold 
his  companion. 

An  allegation  in  pleading  that  a  debt  has  been  assigned  does  not  import  that  notice  of 
the  assignment  has  been  given  to  the  debtor. 

Held,  that  a  pica  of  a  tender  of  20/.  is  supported  by  evidence  of  the  tender  of  a 
larger  sum,  though  such  larger  sum  was  tendered  as  the  sura  which  the  creditor  was  to 
receive,  and  not  as  the  sum  out  of  which  he  was  to  take  the  80/. 
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to  the  said  A.  R,  and  J.  D.  niodo  et  fonn&;  concluding  with 
a  verification.  The  replication  as  to  the  residue  of  the  second 
plea,  precludi  non,  because  Dea//,  before  he  became  a  bank- 
rupty  by  indenture  between  Dean  of  the  one  part  and  Davies 
of  the  other  part,  for  a  good  and  valuable  consideration  him 
thereunto  moving,  assigned,  transferred,  and  set  over  (a)  unto 
Davies  (inter  alia)  all  the  right,  title,  interest,  property,  claim, 
and  demand  whatsoever  of  Dean,  of,  in,  to,  from,  out  of  and 
upon  the  said  residue  of  the  said  several  sums  of  money  in 
the  said  declaration  mentioned,  over  and  above  the  said  sums 
of  20L  and  30/.  parcel  &c.,  btf  virtue  whereof  Davies  was  and 
is  solely  entitled  to  such  residue.  Averment,  that  the  action 
is  brought  by  and  in  the  names  of  both  plaintiffs  to  recover 
damages  in  respect  of  the  premises  mentioned  in  the  declara- 
tion, so  far  as  the  same  relate  to  such  residue,  for  the  use 
and  benefit  of  Davies  solely  and  at  his.  request,  and  that  so 
far  as  relates  to  the  promises  relating  to  such  residue,  Dean 
is  named  in  the  declaration  as  a  trustee  for  the  purpose 
aforesaid,  and  not  otherwise;  concluding  with  a  verification. 
Replication  to  the  third  plea,  taking  issue  on  the  tender. 
Rejoinder  to  the  first  replication  to  the  second  plea,  that  all 
the  estate  and  interest  of  Dean  of  and  in  the  said  30/.,  and 
the  said  causes  of  action  in  respect  thereof,  were  bargained, 
sold,  assigned,  and  transferred  to  the  said  A.  JR.  and  J,  D. 
modo  et  fornr^;  concluding  to  the  country.  Rejoinder  to  the 
replication  to  the  residue  of  the  second  plea,  actio  non,  be- 
cause protesting  that  Dean  did  not,  before  he  became  bank- 
rupt, assign,  transfer,  and  set  over  unto  Davies  all  the  right, 
title,  claim,  and  demand  of  Dean,  of,  in,  to,  from,  out  of  and 
upon  such  residue,  for  rejoinder  the  defendant  saith,  that 
Davies  was  not  at  the  time  of  exhibiting  the  bill  solely 
entitled  to  such  residue,  modo  et  form& ;  concluding  to  the 
country.     The  plaintiffs  demurred  to  the  rejoinder  of  the 


(a)  An  assignment  from  one  of 
two  joint  tenants  to  the  other 
enures  as  a  release,  divesting,  as  it 
would  appear,  not  only  the  bencfi* 
cial  but  the  legal  interest  of  the 
lessor.    Qiutre,  therefore,  whether 


the  effect  of  the  transfer  was  not 
to  vest  the  legal  estate  and  right  of 
action  in  Daviet  only.  See  Co. 
Litt.  But  this  objection  was  not 
taken. 


DSAK 
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defendant  to  the  second  replication  to  the  second  plea, 
assigning  for  causes  of  demurrer^  that  the  defendant  had 
9.  attempted  to  put  in  issue  mere  inference  and  matter  of  law, 

Jambs.  ^jg^  whether  Daviu  did  or  did  not  become  solely  entitled  to 
the  said  residue  as  in  tlie  said  replication  inentionedi  under 
and  by  virtue  of  the  said  indenture  therein  stated  to  have 
been  made  between  Dtan  and  DavitSp  the  rejoinder  admits 
ting  the  indenture  as  set  forth  in  the  replication,  and  traversing 
mere  deduction  and  conclusion  of  law ;  secondly,  that  de- 
fendant had  not  directly  traversed  or  confessed,  and  avoided 
tiw  indenture  or  the  replication;  thirdly,  that  defendant  had 
not  taken  any  certain  or  de&nite  issue,  so  that  it  remained 
doubtful  M  hat  precise  matter  was  intended  to  be  put  in  issue 
by  the  rejoinder  (  fourthly^  that  the  rejoinder  is  argumen- 
tative,  ambiguous,  tague,  and  multifarious.  Joinder  in 
demurrer. 

Mannimg  in  support  of  the  demurrer.  The  virtute 
cujus  is  a  mere  inference  of  law,  from  matters  previously 
and  distinctly  allegedi  and  is  not  traversable.  Such  a  tra- 
verse would  mislead  the  Court  and  jury,  as  it  could  not 
be  known  whether  the  party  traversing  meant  to  insist  that 
the  facts  alleged  did  not  warrant  the  inferencci  or  that 
some  of  the  facts  were  untrue,  or  that,  if  true,  their  effect 
was  altered  by  other  facts  not  set  forth  in  the  pleadings; 
F^th  v»  SiaHion(a). 

Stephen^  Serjt«  contr4.  The  plea  contained  a  direct 
allegation  that  Dean's  interest  in  the  portion  of  tlie  debt 
not  covered  by  the  tender  had  been  assigned,  and  upon  that 
allegation  the  plaintiffs  were  bound  to  take  issue.  They 
have  done  this  in  effect  with  reference  to  30/.«  by  conclud- 
ing with  a  special  traverse  absque  h6c|  that  the  debt  as  to 
this  sum  was  assigned.  But  after  this,  the  plaintiffs 
appear  to  have  lost  their  way.  The  replication  as  to  the 
residue  of  the  debt  neither  denies  nor  confesses  and  avoids 
the  assignment.     [Lord  Tenttrden,  C.  J.     That  would 

(a)  1  Saund.  310, 911  a. 
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only  be  ground  of  special  detnun-er.]  Another  objection 
to  the  replication  is,  th&t  it  does  not  show  that  the  defend- 
ant had  notice  of  the  assignment  from  Deam  to  Davie$, 
and  in  the  absence  of  such  notice  Dean's  interest  in  the  debt 
must  be  considered  to  continue  in  his  ^*  possession,  order  and 
disposition/'  and  would  pass  to  the  assignees,  notwithstand- 
ing any  transfer  not  communicated  to  the  debtor;  R^i  ¥. 
Rowles  (a),  Gordon  v.  East  India  Company  (6),  Munro, 
Ex  parte  (c)^  Burton^  Exparlt{d\  U^borae,  Ex  parte  (e). 


Manning  in  repiy%  The  assignment  being  made  not  to 
a  strangeri  but  to  a  party  already  a  creditor,  the  same 
necessity  for  notifying  the  change  does  not  exist.  But  if 
notice  was  necessary,  the  want  of  notice  should  have  been 
nejoined*  The  allegation  that  Dean  assigned  all  his  right, 
title^  interest,  property,  claim  and  demand  whatsoever, 
imports,  prim&  facie,  that  all  steps  had  been  taken  which 
were  necessary  to  give  effect  to  the  assignment,  and  if  the 
defendant  had  taken  issue  upon  the  assignment  to  Davks, 
notice  to  the  defendant  must  have  been  provedi  as  far  as 
notice  was  necessary,  to  give  validity  to  that  transaction* 


Lord  TftNTERDBN,  C.  J« — Notice  to  the  debtor  of  the 
assignment  of  the  debt  is  equally  necessary,  whether  the 
assignee  is  a  stranger  or  a  co-dettee.  In  either  case,  until 
notice,  the  debtor  would  be  discharged  by  a  payment 
made  to  tiie  assignor,  as  he  Continues  to  be  in'  the  appa- 
rent ownership  of  the  debt.  The  allegation  of  aH  assign^ 
ment  or  a  release  to  Davies,  does  not  imply  notice  to  the 
debtoTi  because  the  interest  vests  in  the  assignee  imme* 
diately  upon  the  execution  of  the  deed^  without  notice  to 
the  debtor,  which  notice  is  necessary  only  for  the  collateral 
purpose  of  putting  an  end  to  the  apparent  ownership* 

Manning  applied  for  leave  to  amend  upon  the  terms  of 


(a)  1  Ves^y,  sen.  $40. 
ib)  t  T.  R.  298. 
it)  1  Back.  sod. 


(<Q  1  Gl^n  &  Jameson^  SdT. 
(e)  Ibid. 
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the  costs  of  the  amendment  being  made  costs  in  the  cause^ 
on  the  ground  that  the  defendant  had  misled  the  plaintiffs 
by  putting  in  a  bad  rejoinder,  instead  of  demurring  to  the 
replication. 

Lord  Tenterden,  C.  J. — I  see  no  reason  to  deviate 
from  the  ordinary  course. 


Leave  to  amend  upon  payment  of  costs. 

The  plaintiffs,  without  amending  their  replication,  carried 
down  the  issues  to  Nisi  Prius.  At  the  trial  before  Den- 
man,  C.  J.,  at  the  sittings  at  Westminster  after  last  Michael- 
mas term,  the  plaintiffs  having  failed  in  proving  a  demand 
ultra  the  20/.  alleged  to  have  been  tendered,  and  the  30/. 
covered  by  the  demurrer,  the  cause  turned  upon  the  plea  of 
tender,  in  support  of  which  one  Schqfield  stated,  that  he  was 
sent  by  the  defendant  with  QOL  9s.  6d.,  in  bank  notes  and 
silver,  to  the  plaintiffs,  and  offered  to  pay  them  that  sum  as 
the  whole  amount  due.  The  learned  judge  being  of  opi- 
nion that  this  was  proof  sufficient  to  support  the  allegation 
of  a  tender  of  20/.,  directed  the  jury  to  find  for  the  defend- 
ant, and  the  jury  returned  a  verdict  accordingly.  In  this 
same  term  Law  obtained  a  rule  nisi  for  a  new  trial;  against 
which, 

Thesiger  was  about  to  shew  cause,  when  he  was  stopped 
by  the  Court. 


Law  and  Manning  in  support  of  the  rule.  It  appears  to 
have  been  considered  at  Nisi  Prius,  that  the  case  was 
governed  by  the  resolution  in  fVade's  case  (a),  as  establish- 
ing the  principle  that  the  tender  of  a  larger  sum  was  a  good 
tender  of  a  smaller.  But  upon  referring  to  the  pleadings 
in  (hat  case,  it  will  be  seen  that  nothing  more  was  there 
decided  than  this,  that  where  a  large  sum  is  produced,  and 
the  creditor  is  requested  to  take  a  specific  smaller  sum  out 

(a)  5  Co.  Rep.  115. 
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of  it,  the  creditor  cannot  treat  that  as  an  insufBcieht  tender, 
because  the  sum  offered  to  be  paid  is  produced  from  the 
same  bag  and  laid  upon  the  same  table  with  other  moneys 
which  the  debtor  does  not  offer  to  pay.  In  that  case,  it 
being  necessary,  to  save  a  forfeiture,  that  250/.  should  be 
paid  on  a  certain  day,  Foxcroft,  the  debtor,  sent  his  son 
with  250/.,  partly  in  English  money  and  partly  in  French 
and  Spanish  money,  made  current  by  proclamation.  The 
creditor  refused  the  money,  without  however  objecting  spe- 
cifically on  the  ground  of  the  money  being  foreign  (a).  JFbx* 
croft  then  tendered  thirty-four  shillings,  with  the  English 
money  already  in  the  bag,  requesting  the  creditor  to  take  so 
many  of  the  shillings  as  would,  with  the  rest  of  the  English 
money,  make  up  the  250/.  This  he  refused  to  do.  It  would 
obviously  have  been  attended  with  no  greater.difKculty  to 
count  off  eighteen  shillings,  or  whatever  the  proper  number 
might  be,  from  the  thirty-four,  than  to  count  it  from  a  heap 
consisting  of  eighteen  parts  only.  The  point,  however,  now 
in  dispute  arose  in  Watkim  v.  Robb  (&),  where  it  was  reserved 
by  Buller,  J.  for  the  opinion  of  the  Court,  the  learned  judge 
expressing  it  as  his  own  opinion  that  proof  of  a  tender  of 
4/.  195.  6d.  would  not  support  a  plea  of  tender  of  4/.  9^.  6d. 
In  Holland  v.  Phillips  (c)  the  point  does  not  appear  to  have 
been  raised,  and  probably  in  the  conversation  there  alluded 
to,  the  precise  sum  of  I?/*  had  been  stated  by  the  defend- 
ant to  be  the  balance.  In  Cadman  v.  Lubbock{d)p  the 
plea  alleged  a  residue  of  1/.  133.,  the  sum  produced  was  2/. 
Tliere,  however,  the  sum  offered  to  be  paid  was  not 
the  2/.  produced,  but  the  )/•  135.  alleged  to  be  due. 
Here  the  defendant  states  upon  the  record  that  the  debt 
is  of  a  different  amount  from  that  which  he  acknowledged 
to  be  due  at  the  time  he  made  the  tender.  It  is  true 
that  the  20/.  being  produced  in  bank-notes  might  have 
been  readily  separated  from  the  9s*  6d. ;  but  if  the  rule 
be  adopted  generally,  that  the  tender  of  a  larger  sum 


(«)  The.  creditor    was    merely 
watching  for  the  forfeitare. 
(6)lEsp.N.  P.C.711; 


(c)  6  Esp.  N.  P.  C.  46. 

(d)  5  Dowl.  &  Ryl.  S89. 
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may  in  all  cases  be  pleaded  as  the  tender  of  a  smaller^ 
it  would  follow  that  if  nineteen  guineas  were  tendered  in 
satisfaction  of  a  debt  of  19/.  the  party  would  be  obliged  to 
accept  more  than  that  which  he  knew  to  be  the  sum  due ; 
Spyberg  ▼.  tlyde{a),  Raven  v.  G riffith{b).  If  a  debtor  were 
allowed  to  tender  one  sum  and  then  to  plead  the  tender  of 
a  smaller  sum,  the  creditor  would  be  under  considerable 
difficulties  of  replying  a  prior  or  subsequent  demand  of  the 
sum  actually  tendered.  [Littledale  J.  He  might  reply 
the  facts.] 

Per  Curiam* — This  case  is  within  the  principle  of  fVade's 

case. 

Rule  discharged. 


(o)  1  Campb.  181. 


(b)  5  B.  &  A.  630. 


A  tender  made 
to  the  manag- 
in{^  clerk  of  the 
painUiTs  at- 
torney, who  at 
the  time  dis- 
claims autho- 
rity from  his 
master  to  re- 
ceive the  debt, 
is  insufficient. 


Bingham  v.  Allpobt. 

Assumpsit.  Plea,  general  issue  as  to  the  demand, 
except  as  to  15/.  parcel  of,  and  as  to  that  sum  a  tender  and 
refusal.  At  the  trial  before  Bayley,  B.  at  the  last  spring 
assizes  for  the  county  of  Warwick,  the  defendant,  in  order 
to  support  the  plea  of  tender,  proved  that  he  had  gone  to 
the  office  of  the  plaintiff's  attorney,  where  he  found  only 
bis  clerk,  to  whom  he  tendered  the  money ;  that  the  clerk  was 
at  first  willing  to  receive  it  and  was  about  to  give  a  receipt, 
but  afterwards  said  that  he  had  no  authority  from  his  prin- 
cipal to  receive  the  money  or  to  give  a  discharge  from  the 
debt.  The  learned  judge  told  the  jury  that  if  they  thought 
the  clerk  had  disclaimed  all  authority  to  receive  the  money^ 
the  tender  to  him  was  insufficient.  Tlie  jury  returned  their 
verdict  for  the  plaintiff,  but  leave  was  given  to  the  defendant 
to  move  to  set  aside  that  verdict  and  to  enter  it  for  the  de- 
fendant. A  rule  nisi  to  that  effect  having  been  obtained  in 
last  Easter  term, 

Hutnfrey  and  M*  D.  Hill  now  shewed  cause.    The  find- 
ing of  the  jury  after  the  direction  of  the  learned  judge,  was 
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a  findii^^  of  a  disclaimer  by  the  clerk  of  authority  to  receive 
payment.  In  Wilmoit  v.  Smiik{a\  the  clerk  to  whom  the 
tender  was  made  did  not  disclaim  authority  to  receive  pay- 
menty  but  said  only  that  he  could  not  receive  the  sum  len^ 
dered.  In  Moffalt  v.  Parsoiis{b),  the  clerk  to  whom  the 
tender  was  made  had  been  previously  authorized  to  receive 
money  for  his  master.  In  Blow  v.  Russell  (c),  the  agent 
disclaimed  having  any  authority  to  receive  less  than  the  sum 
demanded,  and  it  was  even  there  held  that  a  tender  to  him 
of  a  smaller  amount  was  not  a  good  tender,  the  ground  of 
the  decision  there  being  that  the  agent  to  whom  the  tender 
was  made  had  not  discretion.  There  is  no  discretion  here. 
The  rule  now  sought  to  be  established  is  at  variance  with 
the  authorities,  which  shew  that  a  tender,  made  to  an  attorney 
who  expressly  denies  his  authority  to  receive,  is  not  good. 

■ 

Clarke,  X.  C,  conlri.  The  authority  disclaimed  was  an 
authority  to  receive  less  than  the  whole  amount  claimed. 
The  facts  proved  showed  that  the  clerk  had  authority  to  receive 
the  whole  if  it  had  been  tendered.  This  was  the  managing 
clerk  of  the  attorney,  who  must  be  presumed  to  have  the 
••roe  discretion  as  the  attorney  himself,  and  therefore  in  this 
respect  the  case  differs  from  that  of  Blow  v.  Russell,  which  at 
the  trial  was  quoted  as  an  authority  for  the  defendant.  The 
other  cases  mentioned  are  also  authorities  for  the  defendant. 
In  Barrett  v.  Dere{d),  it  was  held  that  payment  made  to  a 
person  found  in  a  merchant's  counting-house,  and  appearing 
to  be  interested  with  the  conduct  of  the  business  there,  was 
gCMNl  payment  to  the  merchant,  although  in  fact  the  person 
was  never  employed  by  him. 

LiTTLEDALE,  J. — There  is  no  ground  for  disturbing  tlie 
verdict.  It  does  not  appear  to  me  that  the  clerk  had  any 
authority.  Had  he  been  shewn  to  have  been  authorized  to 
receive  the  money,  it  appears  from  the  case  of  MoffaU  v. 
Parsons,  that  he  could  not  have  disclaimed  it.  Although  a 
party  put  his  case  into  the  hands  of  his  attorney,  who  thereby 
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(a)  1  Mo6dy  fc  M.  938. 
(6)  STaunt.  S07. 


(c)  1  Carr.  &  Pajne,  3d5. 
(<0  1  Moodj  &  M.  900. 
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becomes  authorized  to  accept  payment^  it  by  no  means  fol- 
lows that  all  the  attorney's  clerks  have  such  an  authority  also. 

Taunton,  J. — I  am  also  of  opinion  that  the  clerk  had 
no  authority.  The  case  of  Mojfatt  v.  Parsons  is  distin- 
guishable from  that  before  the  Court,  because  there  the 
tender  was  made  to  a  constituted  agent>  authorized  to  receive 
the  money. 

Patteson,J. — It  was  left  to  the  jury  to  say  whether  the 
clerk  disclaimed  or  not.  It  is  now  quite  impossible  for  us 
to  direct  a  verdict  to  be  entered  for  the  defendant ;  nor  can 
we  grant  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  because  of  the  smallness  of  the  damages. 

Rule  discharged. 

RULE  OF  COURT, 

Signed  by  the  fifteen  Judges. 

It  is  Ordered,  That  in  case  a  Rule  of  Court  or  Judge's 
Order  for  returning  a  bailable  writ  of  capias  shall  expire  in 
vacation,  and  the  sheriff  or  other  officer  having  the  return 
of  such  writ^  shall  return  cepi  corpus  thereon,  a  Judge's 
Order  may  thereupon  issue,  requiring  the  sheriff  or  other 
officer,  Avithin  the  like  number  of  days  after  the  service  of 
such  order,  as  by  the  practice  of  the  Court  is  prescribed 
with  respect  to  rules  to  bring  in  the  body  issued  in  term, 
to  bring  the  defendant  into  Court  by  forthwith  putting  in 
and  perfecting  bail  above  to  the  action ;  and  if  the  sheriff 
or  other  officer  shall  not  duly  obey  such  order,  and  the 
same  shall  have  been  made  a  Rule  of  Court  in  the  term 
next  following,  it  shall  not  be  necessary  to  serve  such  Rule 
of  Court  or  to  make  any  fresh  demand  thereon,  but  an 
attachment  shall  issue  forthwith  for  disobedience  of  such 
order,  whether  the  bail  shall  or  shall  not  have  been  put  in 
and  perfected  in  the  meantime* 


MEMORANDA.     . 

In  the  course  of  this  term,  Thomas  Noon  Talfourd,  Esq. 
was  called  to  the  degree  of  Seijeant  at  Law,  and  gave  rings 
with  the  motto,  **  Magna  vis  veritatis." 

In  the  vacation  after  this  term,  David  Pollock,  Esquire, 
Philip  Courtenay,  Esquire,  John  Blackbume,  Esquire, 
and  William  Henry  Maule,  Esquire,  were  appointed  his 
Majesty's  counsel  learned  in  the  law. 
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IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Apothecaries'  Company  v.  Collins^  M.  D.  1833. 

Debt  for  penalties  under  55  Geo.  3,  cap.  194.     The  de-  A  physician 
fendant  was   a  physician  with   a  diploma  from  a  Scotch  fi^m^^otch 

Univer8ily(rt),  practising  in  the  county  of  Dorset,  and  also  dis-  Univereity 

...  ,  A       «  •  •   .    ^,.        cannot  as  such 

pensing  medicines  as  an  apothecary.     iVt  the  trial  before  dispense  me- 

Park,5,  at  the  last  spring  assizes  for  the  county  of  Dorset,  ^icinesin 

*^      °  "^  England  with- 

a  verdict  was  taken  for  one  penalty  of  20/.  out  complying 

with  the  terms 
oftheApothe- 

Barstoio  uow  moved  for  a  rule  nisi  for  a  new  trial.  There  caries' Act,(55 
is  no  fact  at  all  in  dispute  in  this  case,  the  action  having  |94'\  ' 
been  brought  merely  for  the  purpose  of  deciding  a  question 
of  great  importance  to  the  Apothecaries*  Company  on  the 
one  side,  and  physicians  with  Scotch  diplomas  practising 
as  apothecaries,  on  the  other.  The  question  is,  whether 
such  physicians  may  act  as  apothecaries  in  England  without 
having  complied  with  the  terms  of  the  act  for  regulating 

(a)  Aberdeen. 

D  D 
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the  practice  of  apothecaries.  I)y  the  14th  section  of  55 
Geo.  3,  c.  194,  it  is  declared  "  that  it  shall  not  be  lawful  for 
any  person  to  practise  as  an  apothecary  in  any  part  of  Eng- 
land and  Wales,  unlesB  he  shall  have  been  examined  by  the 
Court  of  Examiners,  and  have  received  a  certificate  of  his 
being  duly  qualified  to  practise  as  an  apothecary,  from  the 
said  Court  of  Examiners."  By  the  29th  section  it  is  en- 
acted^ ''  that  nothing  in  the  act  contained  shall  extend  to 
interfere  with  any  of  the  rights^  authoiities,  privileges,  and 
immunities  theretofore  enjoyed  by  either  of  the  two  Universi- 
ties of  Oxford  or  Cambridge,  the  Royal  Collegeof  Physicians, 
the  Royal  College  of  Surgeons,  or  the  said  Society  of  Apo- 
thecaries respectively,  or  of  any  person  practising  as  an 
apothecary  previously  to  the  1st  day  of  August  1815."  It  is 
upon  this  latter  section  that  the  Apothecaries'  Company 
place  reliance.  This  section  was,  however,  copied  from  the 
exemption  clause  in  an  old  act,  which  was  passed  before 
the  union  of  Scotland  with  England.  Since  the  time  of  the 
Union  the  College  of  Physicians  have  never  called  in  ques- 
tion the. right  of  physicians  with  Scotch  diplomas  to  prac- 
tise in  England  or  Wales.  In  the  case  of  Smith  v»  Taj/- 
lor{a),  which  was  an  action  for  defamatory  words  spoken 
of  the  plaintiff  in  his  character  of  a  physician.  Sir  James 
Mansfield,  in  delivering  his  judgment,  thus  expresses  him- 
self:— *'  Since  the  union  with  Scotland,  it  has  been  con- 
sidered (though  I  do  not  exactly  know  upon  what  ground) 
that  a  degree  conferred  by  a  Scotch  University  is  of  the  same 
effect  as  a  degree  conferred  by  the  Universities  of  Oxford  or 
Cambridge;  though  in  looking  through  the  articles  of  Union, 
I  find  nothing  upon  the  subject  except  that  the  four  Scotch 
Universities  shall  subsist  as  before,  with  the  same  rights. 
Had  the  matter  been  attended  to  at  (he  Union,  some  ex- 
press provision  would  probably  have  been  made ;  but  al- 
though no  such  provision  was  made,  it  has  been  generally 
understood,  that  in  consequence  of  the  clause  alluded  to,  a 
diploma  granted  by  one  of  the  Scotch  Universities,  gives 

(fl)  1  New  Rep,  203. 
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the  same  right  to  practise  physic,  as  a  degree  at  one  of  the 
English  Universities,  and  dispenses  with  the  necessity  of 
being  examined  by  the  College  of  Physicians  and  obtaining 
letters  testimonial  from  thence.''  The  diplomas  of  Scotch 
Universities  are  entitled  to  equal  consideration  with  those 
of  the  Universities  of  England.  [Denmati,  C.  J.  How  do 
you  purpose  to  get  over  the  express  words  of  the  act  ?] 
There  certainly  is  much  difficulty,  and  all  that  can  be  done 
is  to  refer  the  Court  to  the  practice  of  the  College  of  Phy- 
siciMia.  Tbe  question  is  one  of  the  greatest  importance^ 
for  if  the  Court  should  be  of  opinion  that  a  Scotch  diploma 
does  not  exempt  a  physician  from  being  subject  to  the  re- 
gulations of  the  apothecaries'  act,  those  who  are  now  en- 
gaged in  practice  as  apothecaries  with  a  Scotch  diploma, 
must  either  at  once  quit  their  profession  or  bind  themselves 
as  apprentices  to  apothecaries,  undergo  examination,  and 
obtain  a  certificate  from  the  Court  of  Examiners  of  the 
Apothecaries'  Company.  Under  these  circumstances,  it  is 
hoped  that  the  Court  will  not  refuse  to  grant  a  rule  nisi. 
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Apotheca- 

BIBS* 

Company 

V. 

Collins. 


Denman,  C.  J. — It  is  quite  clear  that  all  persons  are 
included  in  the  prohibitory  clause  except  those  specifically 
exempted  by  the  29th  section.  Now  in  this  latter  clause, 
Scotch  Universities  are  not  mentioned.  The  very  circum- 
stiance  of  so  many  individuals  being  concerned  in  this  ques- 
tion, is  a  reason  why  the  Court  should  not  grant  even  a  rule 
nisi,  when  it  appears  to  them  perfectly  clear  that  Scotch  Uni« 
versities  are  not  included. 


LiTTLEDALE,  J. — The  I4th  section  of  the  act  applies  to 
all  persons  whatever.  It  would  extend  to  persons  having 
medical  decrees  at  the  English  Universities,  to  members  of 
the  College  of  Physicians  and  of  the  College  of  Surgeons, 
did  not  the  ^th  clause  expressly  reserve  to  them  their 
former  rights  and  privileges.  It  does  not  allude  to  Scot- 
land, for  the  act  applies  only  to  England  and  Wales. 

p  d2 
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Parkr,  J. — The  words  of  tlic  act  arc  too  plain  to  be 
got  over.  The  14th  section  excludes  all  persons  who 
do  not  obtain  a  certificate  from  the  Court  of  Examiners  of  the 
Apothecaries'  Company.  That  is  a  general  prohibition  of 
all  that  do  not  fall  within  that  class.  But  then  there  is  in 
the  29th  section  an  exemption  in  favour  of  the  English  Uni- 
versities and  the  Colleges  of  Physicians  and  Surgeons,  and 
of  those  who  were  already  in  practice.  Their  rights  are 
reserved.  There  is  no  exemption  whatever  in  favour  of 
any  of  the  Irish  or  Scotch  Universities.  By  the  5th  section 
the  duties  of  apothecaries  are  defined.  It  is  there  stated 
to  be  the  duty  of  every  person,  using  and  exercising  the  art 
and  mystery  of  an  apothecary,  to  prepare,  with  exactness, 
and  to  dispense  such  medicines  as  may  be  directed  by  any 
physician  lawfully  appointed  to  practise  physic  by  the  pre- 
sident and  commonalty  of  the  faculty  of  physic  in  London, 
or  by  either  of  the  two  Universities  of  Oxford  or  Cam* 
bridge.  Whatever  other  rights  Scotch  physicians  may 
have,  this  duty  camiot  be  performed  by  them. 

Rule  refused. 


A  person 
whose  \l%u\ 
tcnnncy  had 
been  dcCer- 
mined  by 
notice  to  quit, 
was  held  to 
be  entitled 
to  compensa- 
tion for  good- 
will under  the 
Hun^erford 
Market  Act. 


TiiK  King  v.  The  IIungerford  Maukkt  Company. 
— In  the  matter  of  John   Still. 

By  the  1 1th  of  Geo,  4,  cap.  70,  ceiiain  persons  were  in- 
corporated by  the  name  of  "  The  Hungriford  Market 
Company.''  By  the  second  section  of  the  act,  when  the 
conveyances  of  the  Hungerford  estate,  which  had  been  con- 
tracted to  be  purchased  by  the  individuals  formed  into  the 
Company,  should  have  been  executed,  the  Company  was 
empowered  to  treat  for,  purchase  and  take,  all  or  any  of 
the  several  subsisting  leases  or  agreements  for  leases,  of  or 
in  any  pait  or  parts  of  the  said  premises,  and  also  to  pur- 
chase the  hereditaments  mentioned  in  the  first  schedule  to 
the  act  annexed. 
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By  the6lli  section  it  was  provided,  that  if  any  person,  in-         ^^33. 
terested   in   tlie   messuages  in  tlie  first  schedule  to  the  act     rr^    King 
annexed  particularly  mentioned  and  described,  or  any  part  v. 

t  r  •  1  r  IlUNGERFORD: 

or  parts  thereof,  or  any  occupier  or  occupiers  thereof,  sus-  Marklt. 
taining  any  loss,  injury,  or  damage,  should  for  the  space  of  Compamy. 
twenty-one  days  next  after  notice  in  writing,  signed  by  the 
clerk  of  the  Company,  neglect  or  refuse  to  treat  or  agree, 
or  should  not  agree  for  the  sale,  then  the  said  Company 
should  cause  the  value  and  recompense  to  be  made  for  such 
messuages  to  be  inquired  into  and  ascertained  by  a  jury  of 
the  city  of  Westminster;  and  the  Company  was  empow- 
ered to  issue  a  warrant  under  their  common  seal,  requiring 
the  High  Bailiff  to  impannel,  summon  and  return  a  jury  for 
that  purpose..  By  section  17>  it  was  enacted,  that  every 
lessee  or  tenant  for  years  or  at  will,  mortgagee,  and  every 
other  person  in  possession  of  any  messuages,  wharfs,  lands, 
or  hereditaments  which  should  be  purchased  by  virtue  and  for 
the  purpose  of  the  act,  should  deliver  up  the  possession  of 
such  messuages,  wharfs,  lands,  or  hereditaments,  to  the  Di- 
rectors of  the  said  Hungerford  Market  Company,  or  to 
such  person  or  persons  as  the  Directors  should  appoint  to 
take  possession  of  the  same,  upon  having  three  calendar 
months*  notice  from  the  Directors,  or  the  person  or  persons 
so  appointed  by  them,  to  quit  the  same  at  such  time  or 
times  as  should  be  required  by  such  notice,  the  Directors 
making  such  satisfaction  or  compensation  to  every  such 
tenant  or  lessee  as  aforesaid  (except  a  mortgagee),  in  case  he 
or  she  should  be  required  to  quit  before  the  expiration  of  his, 
her,  or  their  term  in  the  premises,  as  to  the  Directors  should 
seem  just,  and  reasonable ;  and  in  case  any  dispute  or 
difference  should  arise  touching  or  concerning  the  same, 
such  satisfaction  and  compensation  should  be  settled  and  as- 
certained by  a  jury  in  such  and  the  like  manner  as  the  sa.- 
tisfaction  and  compensation  to  be  made  by  the  Company  or 
their  Directors,  for  the  purchase  of  any  messuages  8cc. 
was  therein  directed  to  be  settled  and  ascertained,  in  case  of 
■any  dispute  or  difference  about  the  same. 
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The  18tli  section  directed,  that  the  person  in  possession 

The  kTko     ■'^O"'^  deliver  up  the  premises;  and  incase  of  refusal,  autho* 

«•  rised  the  Company  to  issue  their  precept  to  the  sheriflf  to  deliver 

Maeket       ^^^  possession  to  them,  and  the  sheriff  was  required  to  deliver 

CoMPAjiY.     iijg  possession  accordingly. 

The  19th  section  enactedj  that  all  persons  tenants  for 
years,  from  year  to  year  or  at  will,  occupiers  of  all  or  any 
part  of  the  said  old  market,  market-house,  messuages, 
shops,  buildings,  wharfs,  and  other  hereditaments  forming 
the  estate  called  Hungerford  House  or  Hungerford  Inn, 
or  therewith  contracted  to  be  purchased  by  the  Company, 
who  should  or  might  sustain  or  be  put  unto  any  loss,  damage, 
or  injury,  in  respect  of  any  interest  whatsoever  for  good- 
will, improvements!  tenants,  fixtures  or  otherwise,  which 
they  then  enjoyed  by  reason  of  the  passing  of  that  act, 
should  and  might  have  and  receive  all  and  every  such  bene- 
fit and  advantage  by  way  of  compensation  from  the  Com- 
pany for  every  such  loss,  damage,  or  injury,  by  such  and 
the  same  means  as  were  therein  enacted  and  provided  for, 
and  in  respect  of  the  person  or  persons,  tenant  or  tenants  of 
all  and  singular  the  hereditaments  in  the  first  schedule  to 
the  act  contained. 

In  Michaelmas  term  [832,  F.  Kelly  had  obtained  a  rule 
nisi  for  a  mandamus,  commanding  the  Company  to  issne  a 
warrant  to  the  High  Bailiflf  of  Westminster,  thereby  requir* 
ing  him  to  impannel  a  jury,  for  the  purpose  of  assessing 
the  damages  and  recompense  to  be  given  to  John  Stilly  by 
way  of  compensation  for  the  injury  which  he  had  sustained 
and  should  or  might  sustain,  by  being  compelled  to  leave 
the  messuage,  tenement,  and  premises  which  he  then  occu- 
pied in  Hungerford  Street,  in  or  near  adjoining  the  said 
estate  called  Hungerford  House  or  Hungerford  Inn,  and 
which  the  said  Company  had  purchased  or  contracted  to 
purchase  of  the  Rev.  Henry  Wise,  and  for  the  loss,  damage, 
or  injury  in  respect  of  any  interest  whatsoever,  for  goodmtt, 
improvements,  tenants,  fixtures  or  otherwise,  which  he  had 
sustained,  and  should  or  might  sustain  or  be  put  unto^  by 
reason  of  the  passing  of  the  said  act  of  parliament. 
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From  tho  afiidavit  tiled  on  behalf  of  the  Company,  it  ap-         1833. 

peared  that  the  Company  purchased  of  Mr.  Wise  the  old  Hun-      ^.    ,^ 
^  .       .  .  The  Kino 

gerford  Market  estate,  which  included  the  iiouse  occupied  v. 

by  John  SlUl,  and  it  was  agreed  that  the  Company  should  ""j^^^^^^^ 
be  entitled  to  the  rents  and  profits  from  the  d4tli  of  June  Company. 
1830»  A  lease  had  been  granted  by  Mr.  Wise  to  one  William 
Whittbrook,  which  expired  on  the  QAlh  day  of  June,  1830. 
Whitebrook  bad  underlet  the  premises  to  Trittou,  who 
bad  again  underlet  the  house  to  Still.  Notice  was  given 
to  Tritlon  that  the  premises  were  wanted  by  the  Company 
for  the  purposes  of  the  act,  and  it  was  agreed  between  the 
Company  and  Tritton  that  the  latter  should  hold  posses- 
sion of  tlie  house  until  it  was  required  to  be  taken  down. 
From  the  affidavits  filed  on  behalf  of  Still,  it  appeared  that 
he  took  possession  of  the  house  at  Christmas  1828^  and 
paid  to  the  outgoing  tenant  412/.  for  the  good-will  and  fix- 
tures of  the  premises ;  that  he  had  continued  in  the  0€- 
copation  of  the  house  up  to  the  present  time,  and  during  his 
tenancy  had  expended  large  sums  of  money  in  promoting 
the  said  business,  making  improvements  in  the  said  pre- 
mises, and  securing  an  extensive  trading  connexion ;  that 
the  workmen  employed  by  tho  Company  had  recently 
pulled  down  the  adjoining  house,  and  had  rendered  the 
house  in  question  so  unsafe  that  he  had  quitted  it ;  that 
he  was  ready  to  give  up  the  possession  of  the  house  upon 
the  Company's  undertaking  to  summon  a  jury;  and  that  he 
was  tenant  from  year  to  year  of  the  premises  in  question, 
and  bad  never  assented  to  aay  alteration  in  the  terms  of  his 
tenancy. 

Sir  J«  Scarlett  now  shewed  cause.  The  claimant  can- 
not be  entitled  to  any  compensation  for  the  goodwill  of  his 
trade*  The  landlord  of  the  claimant  held  under  a  lease 
which  had  expired,  and  had  received  notice  that  the  premises 
would  be  wanted  by  the  Company.  The  owner  of  the  free- 
hold is  not  obliged  to  renew  a  lease,  and  there  is  no  reason, 
therefore>  why  upon  the  expiration  of  the  existing  lease  he 
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1833.         should  not  be  at  liberty  to  dispobc  of  the  whole  iiittrest  in 

^"^^^^       the  premises. 
The  King  ^ 

V, 

HuwoEKFORD        p^  j^g/jf.  a,„|   TomlifisoH  in   support  of  the  rule.     This 
Market  *^  ,     ,  '  '  . 

Company,     case  falls  within  the  numerous  cases  decided  by  this  Court, 

in  which  it  has  been  held  that  the  tenant  is  entitled  to  com- 
pensation.    In  the  case  of  Ex  parte  Farloiv,  in  the  matter 
of    The  Ihmgcrford  Market  Companj/{a),  the  Court  de- 
cided that  the  tenant  who  held  from  year  to  year  was  enti- 
tled to   compensation.     Lord  Tcnlerden  there  says,  "  The 
19th  section  is  certainly  obscure  and  incorrectly  worded,  but 
it  provides  compensation  for  all  persons  who  shall  sustain 
any  damage  or  injury  'in  respect  of  any  interest  whatso- 
ever, for  goodwill,  improvements,  tenants,  fixtures,  or  other- 
wise, which  they  now  enjoy,  by  reason  of  the  passing  of  this 
act.'      Now  it  seems  perfectly  clear  that  if  this  act  had  not 
passed,  the   tenants  and  occupiers  would  not  have  been  all 
dispossessed  as  they  will  be  under  the  act.     It  is  said  '  the 
interest  they    now  enjoy'  must  be  taken  to  mean  a  legal 
interest,  and  that  all  legal  interest  was  determined  by  the 
notice  to  quit.     But  I  think  this  is  not  the  fair  meaning  of  the 
words,  and  that  they  must  be  understood  as  signifying  that 
sort  of  right  which  an  occupier  ordinarily  has,  of  parting 
with  his  tenancy  to  another  person  for  such  sum  as  he  may 
be  induced  to  give  for  goodwill,  fixtures,  and  improvements, 
and  which  is  often  very  considerable,  though  the  tenancy  be 
only  from  year  to  year,  where  there  is  a  confidence  that  it 
will  not  be  put  an  end  to."     This  party,  at  the  time  of  the 
passing  of  the  act,  had  an  interest;  two  years  before  he  had 
paid  for  the  goodwill  and  fixtures,  and  had  laid  out  money 
upon  the  premises  and  improved  his  business.    No  act  was 
done  by  the  Company  until  more  than  twelve  months  after 
the  expiration  of  the  lease^  the  tenant  held  on  after  the  ex- 
piration of  the  lease,  and  was  entitled  to  consider  himself 
as  tenant  from  year  to  year,  upon  the  terms  of  the  leasee 

(0)  2  B.  &  Adol.  341. 
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It  is  sworn  that  the  goodwill  of  the  prcmi^e.s   might  have         ]B3d. 
been  sold,  and  that  one  family  had  been  tenants  upon  the      ^"^"^^^-^ 

.      r  •  T         1  ^    Ti  »ir    .     ,    /    V  The  KlUG 

estate  tor  two  centuries,  in  the  case  of  Ex  parte  Wngnl{a),  b. 

the    tenant's  interest  had  expired,   and   the   landlord   had  U"«ge»«pord 
the  option  of  determining  the   tenancy   upon  giving  three     Cumpaky. 
months  notice  to  quit;  besides  which  there  was  a  stipulation 
that  the  tenant  should  not  underlet  the  premises. 

When  the  Company  purchased  the  reversion,  they  would, 
ill.  fixing  the  price  to  be  given,  in  all  probability  make  an 
allowance  for  the  sum  to  be  given  to  the  tenant  by  way  of 
compensation. 

By  the  Court  (h), — There  is  no  distinction  between  this 
case  and.  the  case  of  Ex  parte  Farlow. 

Kule  absolute.- 

(a)  2  B.  &  Adol.  348. 

(6)  Dennian,  C.  J.,  Farkc,  J.  aiid  LiUlcdatefJ, 


Wilson  v.  Barker  and  MiTciiiiLL. 

Trespass  for  assaulting  plaintiff,  and  taking  fiom  him  Subsequent 
a  gun.     Pica,  not  guilty.     At  the  trial  of  the  cause  before  jrespass^wiU 
Alderson,  J.,  at  the  Yorkshire  spring  assizes,   1833,  it  ap-  not  make  the 
peared  that  whilst  the  plaintiff  was  shooting  grouse  upon  L,.(„  ^  ^^ 

the  moors  near  Melton,  in   Yorkshire,  he  was  seized  by  trespasser, 

unle^  the 

Mitchell  and  deprived  by  him  of  his  gun.  The  gun  was  trespass  was 
afterwards  delivered  by  MUchell  to  Barker,  who,  upon  ^^£"6?.  ^""^ 
application,  refused  to  deliver  it  up  to  the  plaintiff.  The 
learned  judge  was  of  opinion  that,  under  the  circumstances 
of  the  case,  Mitchell  had  no  power  to  act  as  he  had  done, 
and  was  therefore  liable  to  an  action  of  trespass,  but 
thought  tliat  the  evidence  was  not  sufficient  to  connect 
Barker  with  the  assault;  remarking,  at  the  same  time,  that 
for  the  purpose  of  fixing  both  defendants,  the  action  should 
have  been  in  trover.  The  jury,  under  his  lordship's  direc- 
tion, found  a  verdict  against  Mitchell  for  the  value  of  the 
gun,  and  acquitted  Barker. 
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1893.  Alexafider,  on  behalf  of  the   plaintifT,  now   moved    to 

set  aside  the  verdict,  and  for  a  new  trial,  as  against  Barker. 
Though  tiie  trespass  was  in  fact  committed  by  the  hand  of 
,?J****  Mitchell,  yet  Barker  by  his  subsequent  conduct  adopted 
the  act  of  Mitchell,  and  made  himself  liable  as  trespasser. 
In  the  case  of  Bodkin  v.  Powell  and  others  (a),  an  action 
in  which  the  pound-keeper  was  joined  in  trespass  for  taking 
and  detaining  the  plaintiff's  cart  and  horses,  Aston,  3.,  in 
delivering  bis  opinion,  said,  **  here  the  defendant,  Chancel- 
lor, only  did  the  duty  of  his  office,  by  impounding  the  cart 
and  horses  brought  to  him  by  the  other  defendants.  The 
cases  where  a  party  concerned  in  any  subsequent  stage  of 
the  business  is  held  liable  to  an  action,  are,  where  he  ren- 
ders himself  so  by  assenting  to  the  original  trespass.  But 
here  is  no  assent  to  the  trespass."  Aaron  v.  Alexander  and 
others (/>),  was  an  action  of  trespass  and  false  imprison- 
ment. The  defendants  justified  under  a  warrant  granted  by  a 
judge  upon  an  indictment  found  for  an  assault.  The  plain- 
tiff was  apprehended  through  mistake,  by  two  of  the  de- 
fendants, and  brought  to  and  detained  at  a  watch-house  kept 
by  the  third  defendant  Solomons,  who  was  a  constable.  Lord 
Ellenborough  said,  "  I  think  Solomons  was  in  point  of  law 
a  trespasser,  although  he  had  no  means  of  knowing  the 
person  of  the  individual  named  in  the  warrant.''  [Lit- 
tledale,  J. — In  that  case  there  was  a  detainer  by  Solo- 
mons. Now  every  detainer  of  the  person  is  an  impri- 
sonment.] Hullv.  Pickersgill  and  others(c),  was  an  action 
of  trespass  for  seizing  plaintiff's  goods.  Plaintiff  was  an 
uncertificated  bankrupt,  and  had  subsequently  to  his  bank- 
ruptcy contracted  debts  to  the  defendants^  who,  for  the  pur- 
pose of  securing  themselves,  entered  his  house  and  seized 
his  goods.  After  the  committing  of  this  trespass,  the 
a89tgnees  of  the  bankrupt  surrendered  to  the  defendants  all 
the  interest  which  they  had  in  the  goods.  Dallas,  C.  J., 
in  giving  judgment,  says,  "  the  rule  of  law  is,  that  he  for 

(o)  Cowperi  476.       (b)  3  Cnmpb.  35.      (c)  1  Brod.  ft  Bingh.  889. 
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whom  a  trespass  is  committed  is  no  trespasser  unless  he         ^^^^* 
agree  to  the  trespass,  but  if  he  afterwards  agree  to  it,  his       Wilsow 
subsequent  assent  has  relation  back,  and  is  equivalent  to  a  v. 

command,  according  to  the  well-established  maxim  omnis  andMixcHELL. 
raiihabiiio  rtirotrahitur  et  mandata  priori  aquiparatnr.  It 
cannot  be  contended  here,  that  the  assignees  themselves 
had  not  a  right  to  seize  the  goods,  and  therefore  by  their 
subsequent  assent  they  have  in  effect  commanded  the  act 
complained  of.'^  Upon  the  same  principle  as  that  upen 
which  it  is  decided  that  the  assignees  might  adopt  the  act 
of  the  defendants  in  that  case,  Barker,  by  his  subsequent 
conduct,  might  assent  to  and  adopt  the  act  of  Mitchell. 

ParkB|  J. — In  order  to  make  a  party  liable  as  trespasser 
by  a  subsequent  adoption  of  the  trespass  of  others,  it  is 
essential  that  the  act  should  have  been  done  for  his  benefit. 
In  the  3  Cokeys  Institute,  is  the  following  passage: — •'  By 
the  law  of  the  forest,  whosoever  receiveth  within  the  forest 
any  such  malefactor,  either  in  hunting  or  killing,  knowing 
him  to  be  such  a  malefactor,  or  any  flesh  of  the  king's 
venison,  knowing  it  to  be  the  king's,  in  this  case  he  is  a 
principal  trespasser;  wherein  the  law  of  the  forest  differeth 
from  the  common  law;  for  by  the  common  law,  be  that 
receiveth  a  trespasser,  and  agreeth  to  a  trespass  after  it  be 
done,  is  no  trespasser,  unless  the  trespass  were  done  to  his 
use  or  for  his  benefit,  and  then  his  agreement  subsequent 
amounteth  to  a  commandment,  for  in  that  case  omnis  ruti^ 
habitio  relrotrahitur  et  tnandato  aquiparatur.  But  by  the 
law  of  the  forest  such  a  receiver  is  a  principal  trespasser, 
though  the  trespass  was  not  done  to  his  use  as  well  as  the 
procurer's  and  plotter's.*' 

By  the  Court* 

Rule  refused fc 
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Bolton,  Administratrix  of  Timothy   Bolton, 
V.  Dug  DALE,  Executrix. 

An  instrument  A.SSUMPSIT  for  money  lent.  At  the  trial  bcfoie  Alder- 
plafmiffac^  SOW,  J.,  at  the  Yorkshire  spring  assizes,  1833,  in  order  lo 
knowledges  a  prove  the  loan  of  tlic  money  by  Timothy  Bollon  to  the 
and  promises     testator,   the    following   instrument,   stamped    with    a     1./. 

reimyment,       agreement  stamp,  was  offered  in  evidence : 

and  engages  to  . 

pay  an  unii-  "  Received  and  borrowed  of  Timolbjf  Bollou,  labourer, 

quidated  d^  in  Blackburnc,  in  the  county  of  Lancaster,  the  sum  of  30/., 
mond  out  of  ,  .     •' 

the  interest,      which  I  do  hereby  promise  to  pay,  together  with  the  inter- 

princi^^and^  ®^^  *^  ^^  ^^^^  ^^  *^'"  P^*""  cent.     I   also  promise  to  pay  tlie 

the  remainder  demands   of  the  sick  club  at  Haworlh,  in  the  county  of 

of  the  interest  xr     i    •  f  i   ■  ■         i  • 

to  the  lender  York,  m  part  or  mterest,  and  the  remanung  stock  and  mtercst 

his  executors,    jq  |,e  pjjjj  q|,  demand  to  the  said  Timoihu  Bollon,  his  cx- 

admuiistrators  *^  .   .  ,.     "^ 

and  assigns,  is  ecutors,  admnustrators  or  assigns.     Witness  my  hand  this 

w'^^i^d  ^'^^^  ^^y  ^^  September,  18()5.  Abraham  Dugdale,  -f. 

it  is  properly         "  Witness  to  the  above,  John  Brown,  labourer.*' 
stamped  with  ^  j>^^  „ 

an  agreement  c*'*^'-'- 

stamp.  On  the  back  of  this  instrument  was  the  following  indorse- 

ment: 

'*  Received,  26th  February,  180:^,  of  Messrs.  Smilhson 
and  Co.  the  sum  of  5l.  for  marking  the  within  instrument 
with  a  I/,  stamp. — Received  for  the  Receiver  General  of 
stamp  duties,  J.  Young.   Wm,  WillcsJ* 

It  was  objected  that  this  w*as  a  promissory  note,  and  not 
an  agreement.  The  learned  judge,  however,  directed  the 
jury  to  find  a  verdict  for  the  plaintiff,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit. 

Knotvles  now  moved  accordingly.  The  instrument  was 
a  promissory  uote^  and  not  an  agreement,  and  therefore 
was  imperfectly  stamped.  No  particular  form  of  words  is 
necessary  to  make  a  promissory  note.  That  part  of  the 
instrument  which  precedes  the  promise  to  pay  the  demands 
of  the  sick  club,  certainly  resembles  a  promissory  note>  and 
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that  which  follows  cannot  change  the  character  of  the  in- 
atrument.  Money  is  payable  under  it  at  all  events.  Had 
the  money  been  demanded  the  day  after  the  date,  it  must  v, 

have  been  paid.  The  stipulation  with  regard  to  the  pay-  li^^cdale. 
ments  to  the  sick  club,  merely  points  out  to  whom  a  por- 
tion of  the  interest  was  to  be  paid  when  due.  IParke^  J. 
The  amount  to  be  paid  to  the  sick  club  was  uncertain.] 
At  the  time  the  promissory  note  was  given  the  amount  was 
ascertained. 

Parkr^  J. — This  is  not  a  promissory  note. 

Patteson,  J. — I  am  of  the  same  opinion.     This  re* 
sembles  the  case  of  Leeds  and  others  v.  Lancashire  (a). 

By  the  Court,  Rule  refused. 

(a)  2  Campb.  905. 


The  Apothecaries*  Company  v.  Allen. 

Debt  for  penalties  under  the  55  Geo.  3,  c.  194,  s.  (20.  An  unqualified 

At  the  trial  before  Denmati,  C.  J.  at  the  lastsprinc:  assizes  P®*^"  ^**"^. 

*^      °  pensing  inedi- 

for  the  county  of  Lincoln  Jt  appeared  that  the  defendant  who  cine  ofbisown 
was  an  illiterate  person,  and  had  been  bound  apprentice  to  fntheuenaliies 
a  mason,  had  sold  medicines,  which  he  had  mixed  up  of  his  of  theApotlie- 

•     cAnes  Act  S3 

own  advice.     The  learned  judge  was  of  opinion  that  this  Geo.3  c.  194. 
was  a  practising  as  an  apothecary  within  the  meaning  of 
the  act,  and  the  jury  accordingly  returned  a  verdict  for  the 
plaintiffs. 

Balguy  now  moved  for  a  new  trial.  The  supplying  two 
or  three  persons  with  medicines  which  the  party  had  mixed 
up  himself  is  not  practising  as  an  apothecary.     The  duties 
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of  an  apothecary  (^)  are  defined  in  the  5th  section  of  the  act, 
where  it  b  said,  **  Whereas  it  is  the  duty  of  every  person 
using  or  exercising  the  art  and  mystery  of  an  apothecary  to 
prepare  with  exactness  and  to  dispense  such  medicines  as 
may  be  directed  for  the  sick  bif  am/  pht/sician  lawfully 
licensed  to  practise  physic  by  the  president  and  commonalty 
of  the  faculty  of  physic  in  London,  or  by  either  of  the  two 
Universities  of  Oxford  or  Cambridge." — The  party  in  this 
case  did  not  make  up  the  prescriptions  of  any  other  person. 
It  would  also  appear  from  the  case  of  the  Apothecaries^ 
Company  v.  Warburton  (b)  that  a  party  who  did  not  make 
up  prescriptions  of  physicians,  was  not  a  person  practising 
as  an  apothecary,  so  as  to  be  within  the  protection  of  the 
act,  and  if  not  within  the  protection  he  ought  not  to  be 
liable  to  its  penalties. 


Bjtbe  Court. — The  whole  of  the  duties  of  an  apothe- 
cary are  not  defined  in  the  85th  section  of  the  act.  Were 
it  so,  any  one  might  dispense  any  quantity  of  medicine  of 
his  own  advice  without  being  liable  to  penalties.  The 
argument  used  in  the  case  of  the  Apothecaries^  Company  v. 
Warburton,  was,  that  a  party^  to  be  within  the  protection  of 
the  act^  nmst  have  been  able,  before  a  certain  time  mentioned 
in  the  act,  to  mix  up  medicines  prescribed  by  physicians. 
It  does  not  by  any  means  follow  from  that  case  that  a  party 
dispensing  medicines  according  to  prescriptions  of  his  own 
is  not  within  the  penalties  of  the  act.  Dispensing  most 
properly  means  a  dispensing  in  pursuance  of  a  man's  own 
advice,  as  well  as  of  the  advice  of  a  physician. 

Rule  refused. 


(a)  Ante,  404. 


(h)  3  B.  &  Aid.  40. 
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Bird,  Clerk,  v.  Relfe  and  Wife. 

C^ASE  for  dilapidation.     The  plaintiff  Mas  vicar  of  Ain-  Case,  at  (or 
stable,  in  the  county  of  Cumberland  ;  the  defendant,  Jci//e  doM  noi'ne*' 
Relfe,  was  the  executrix  of  the  Rev.  William  Smith,  the  against  the  ex- 
late  vicar.     The  first  count  stated,  that  the  vicarage  house  prior  incum- 
and   the  outhouses,  and   the   fences   of  the  garden  and  "**"!  ^^\  ™"" 

" .       ,  cultivation  of 

glebe  lands  were  out  of  repair  and  greatly  dilapidated,  the  glebe  land. 
Second  count :  that  the  vicarage  house  and  the  outhouses 
and  the  fences  of  the  garden  and  certain  lands  lying  in  the 
county  of  Cumberland,  were  out  of  repair,  and  greatly  dila- 
pidated,  ruinous,  broken  and  in  great  decay,  and  that  the 
landi  were  much  wasted,  destroyed  and  impoverished^  and 
were  wrongfully  left  by  Smith,  so  wasted  and  impo- 
verished at  the  time  of  bis  death.  Third  count :  that  the 
landa  of  and  belonging  to  the  vicarage  were  greatly  im- 
poverished, dfimaged  and  lessened  in  value  by  reason  of 
the  same  lands  having  been  used,  managed  and  cultivated, 
during  the  life-time  of  Smith,  and  whilst  be  was  vicar,  in  u 
bad  and  unbusbandlike  manner,  and  contrary  to  the  custom 
of  the  country  where  the  saiiie  were  situate,  and  were 
wrongfully  left  so  impoverished,  damaged  and  lessened  in 
value  by  Smith  at  the  time  of  his  death.  Fourth  count: 
that  at  the  time  of  the  death  of  Smith,  the  lands  of  which 
be  was  seised  in  right  of  his  vicarage  were  greatly  impove- 
rished, damaged  and  lessened  in  value  by  reason  of  the 
same  having  in  the  life-time  of  Smith,  and  whilst  he  was 
vicar,  been  managed,  used,  and  cultivated  in  a  bad  and 
unbusbandlike  manner,  and  that  the  same  lands  vere 
wrongfully  left  by  Smith,  so  impoverished,  damaged  and 
lessened  in  value  at  the  time  of  his  death.  To  all  the 
counts  but  the  first  the  defendants  pleaded  not  guilty,  and 
upon  that  count  they  allowed  judgment  to  go  by  default. 
At  the  trial,  at  the  Carlisle  spring  assizes,  in  1833,  before 
Ouniey,  B.,  it  appeared  that  the  possessions  of  the 
vicamge  consisted  of  ancient  glebe  land  and  of  lands  al- 
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lotted  in  lieu  of  tithes  under  an  inclosure  <ict^  passed  in 
18(20.  The  jury  assessed  the  damages  upon  the  first  count 
at  7B/.  45.,  and  found  a  verdict  for  the  plaintiff,  upon  the 
second  count,  damages  100/.  Upon  the  third  and  fourth 
counts  a  verdict  was  returned  for  the  defendants  under 
the  direction  of  the  learned  judge,  who  was  of  opinion 
that  the  plaintiff  could  not  recover  for  injury  done  to  the 
land  by  overcropping  and  mismanagement ;  leave  was  how- 
ever given  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  on  the  third  and  fourth  counts  also,  in  case  the  Court 
should  think  that  upon  these  counts  an  action  would  lie. 

Coltman  now  moved  accordingly,  and  that  the  amount  of 
damage  to  be  assessed  might  be  referred  to  the  decision  of 
an  arbitrator.  The  question  as  to  the  liability  of  a  prior 
incumbent  for  overcropping  the  glebe  land  is  now  become 
of  considerable  importance^  owing  to  the  very  general 
substitution  of  land  for  tithes.  The  land  is  as  much  the 
inheritance  of  the  church  as  the  parsonage  house  and 
buildings,  and  there  appears  to  be  no  ground  why  the  land 
should  not  be  protected  equally  with  the  house.  In  Li- 
fordts  case  (a)  it  is  said,  '*  If  a  parson  of  a  church  and  one 
A.  are  tenants  in  common  of  a  wood,  and  A,  endeavours  to 
commit  waste,  the  parson,  for  the  preservation  of  the  tim- 
ber trees,  shall  have  the  prohibition  against  him  that  he 
shall  not  commit  waste,  and  the  reason  thereof,  as  the  chief 
justice  said,  was,  that  if  the  parson  of  a  church  will  waste 
the  inheritance  of  his  church  to  his  private  use  in  felling 
trees,  the  patron  may  have  a  prohibition  against  him, 
for  the  parson  is  seised  as  in  the  right  of  his  church,  and  his 
glebe  is  the  dower  of  his  church,  for  of  it  he  was  endowed.'* 
From  this  authority  it  appears,  that  a  prohibition  of  waste 
lies  of  the  parsonage  land.  Overcropping,  it  is  true,  does  not 
amount  to  waste,  but  an  incumbent  may  recover  for  dilapi- 
dations which  do  not  nearly  amount  to  waste.  The  incum- 
bent of  a  living  is  required  to  take  greater  care  of  the 
patrimony  of  the  church  thanan  ordinary  tenant  for  life  of 

(a)  1 1  Co.  Rep.  49. 
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the  inheritance  of  the  reversioner.     In  Wisev.  Metcalfe  {a),      ^  ^83S. 
Bnyley,  J.  in  delivering    the    judgment    of  the    Court, 
said,  that  three  rules  had  been  proposed  for  the  considera- 
tion of  the  Court,    and    that  the    second  rule  proposed 
was,  that  the  rectory  house  and  buildings  were  to  be  left  as 
an  outgoing  lay  tenant  ought  to  leave  his  buildings,  where 
he  is  under  covenant  to   leave  them  in  good   and  suffi- 
cient repair,  order  and  condition;  and  added,  ''  We   are 
not  prepared  to  say  that  any  of  these  rules  are  precisely 
correct,  though  the  second  approaches  the  most  nearly  to 
that  M'hich  we  consider  as  the  proper  rule."     In  Gibson's 
Codex  (6),  in  a  note  upon  13  Eliz.  c.  10,  it  is  said, "  Although 
in  this  preamble  nothing  is  referred  to  as  Dilapidation, 
but  decayed  or  ruined  builcUngs,  yet  it  is  certain  that  under 
that  name  are  comprehended  hedges^  fences,  8cc.  in  the  like 
condition;   and  it   hath  been   particularly  adjudged  con- 
cerning wood  and  timber,  that  the  felling  of  them  by  any 
incumbent,  (otherwise  than  for  repairs  or  for  fuel,)  is  du 
lapidation:  from  which  he  may  be  restrained  by  prohibition 
during  his  incumbencie;    and  for  which  he  or  his  executors 
are  liable  to  be  prosecuted,  after  he  ceases  to  be  incumbent." 

Denman,  C.  J. — This  is  quite  a  new  application.  In 
order  to  make  the  executors  of  an  incumbent  liable  to  an 
action  for  dilapidations,  something  of  demolition  must  be 
shewn  :  were  an  action  of  this  description  allowed,  we 
should  be  exposing  clergymen  to  vexatious  actions  respect- 
ing the  cultivation  and  management  of  their  land. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion  :  even 
actions  between  landlord  and  tenant,  for  the  improper  cul- 
tivation of  land,  have  been  but  recently  introduced. 

Parke,  J. — Actions  brought  by  the  landlord  against  the 
tenant  for  the  improper  cultivation  of  the  farm,  are  founded 
upon  an  implied  contract  between  the  landlord  and  tenant 
to  cultivate  the  land  according  to  the  custom  of  the  coun- 

(a)  10  B.  &  C.  299.  (6)  P.  752. 
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try.  A  contract  cannot  be  implied  between  the  former 
and  the  succeeding  clergyman.  No  authority  has  been 
cited  for  the  position.  The  liability  of  the  incumbent  is 
confined  to  the  case  of  waste. 

Patteson,  J. — We  cannot  extend  this  action  beyond 
the  decided  cases.  The  action  against  the  executors  of 
the  parson  is  altogether  an  anomalous  action.  The  general 
rule  is,  that  actio  personalis  {a)  moritur  cum  persona. 


(a)  The  actio  personnlis  of  the 
Roman  lawyers,  by  whom  this 
maxim  was  framed,  was  confmcd 
to  wrongs  done  to  the  person  of 
the  plaintiff.  From  similarity  of 
sound,  however,  the  maxim  has 
long  been  adopted  as  applicable 
to  the  personal  actions  of  the  com- 
mon law  of  England,  in  which  all 
actions  are  called  personal,  except 
those  in    which   a  real  estate  is 


Rule  refused. 

sought  to  be  recovered.  As  a  per- 
sonal  action,  in  the  common  law 
meaning  of  that  term*  was  always 
maintainable  against  the  personal 
representative  upon  the  contracts 
of  the  deceased,  the  maxim,  as  ap- 
plied to  English  law,  would  require 
to  be  qualified  by  exceptions,  com- 
prising discs  more  numerous  than 
those  to  which  the  rule  can  be 
applied. 


A  reward  offer- 
ed by  hand-bill 
to  any  person 
who  shall  dis- 
close facts 
leading  to  a 
conviction  for 
a  felony,  may 
be  claimed  by 
a  person  who, 
havine  notice 
ofthehandbill, 
makes  the  dis- 
dosore  solely 
fiiom  motives 
of  revenge 
against  the 
felon. 


Mary  Anne  Williams  v.  Carwardine. 

Assumpsit  for  20/.,  promised  to  the  person  who 
should  disclose  facts  which  should  lead  to  the  conviction  of 
the  murderers  of  William  Carwardine.  Plea,  non  assump- 
sit. At  the  trial  before  J.  Parke,  J.  at  the  last  spring 
assizes  for  the  county  of  Hereford,  the  following  facts 
appeared. 

In  the  year  1831,  the  body  of  one  William  Carwardine, 
having  been  found  floating  in  the  river  near  the  town  of 
Hereford,  a  handbill  was  published  by  the  defendant^  in 
which  be  ofi^ered  a  reward  of  20/.  to  any  one  who  would 
disclose  such  facts  as  should  lead  to  the  conviction  of  the 
murderers  In  tl'e  same  year  the  plaintiff  came  forwards 
and  gave  information  that  a  man  named  2igh,  and  a 
woman  called  Connor,  had  murdered  William  Carwardine 


Carwardine. 
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in  a  brothel  in  the  town  of  Hereford.      Tigh  and  Connor        1883. 
were  convicted  of  the  murder  principally  upon  the  evidence     Willtams 
of  the  plaintiff.     It  clearly  appeared  upon  the  trial  of  this  _       v. 
cause,  and  was  so  found  by  the  jury,  that  the  plaintiff  had 
given  information  of  the  murder  not  from  any  hope  or  ex- 
pectation of  receiving  the  reward  offered  in  the  advertise- 
ment, but  from  a  feeling  of  revenge  towards  Tigh  and 
Connor,  with  whom  she  had  quarrelled.     The  jury,  under 
the  direction  of  the  learned  judge,  found  a  verdict  for  the 
plaintiff^  damages  20/. 

Curwood  now  nioved  for  a  rule  nisi  for  a  new  trial.  It 
distinctly  appears  that  the  contents  of  the  handbill  had  no 
influence  upon  the  mind  of  the  plaintiff.  This  action  is 
founded  upon  an  implied  contract  (a).  By  the  handbill, 
the  defendant  impliedly  offers  to  contract  with  any  one  who 
will  make  a  disclosure ;  but  the  disclosure  must  be  made 
in  consequence  of  the  handbill ;  otherwise  there  is  no  con- 
sent by  both  parties  to  the  contract,  nor  is  there  any  consi- 
deration for  the  promise  of  the  defendant.  It  is  stated  in 
the  declaration  that  the  plaintiff  relied  on  the  promise  of  the 
defendant ;  she  did  not  rely  on  the  promise,  and  therefore 
the  consideration  stated  in  the  declaration  was  not  proved. 
[Denman,  C.  J.  Was  there  any  doubt  of  the  plaintiff's 
having  notice  of  the  handbill?]  None;  but  the  jury  have 
found  that  the  handbill  did  not  operate  upon  the  mind  of 
the  plaintiff,  and  did  not  induce  her  to  make  the  disclosure. 

By  the  Court. — The  plaintiff  has  complied  with  the  con- 
dition of  the  contract  stated  in  the  handbill  put  forth  by 
the  defendant.  We  cannot  enter  into  the  motives  of  the 
plaintiff  in  making  the  disclosure. 

Rule  refused. 

(a)  As  to  the  contract  arising  public  in  general,  see  Phillipt  v. 
OQt  of  a  handbill  addressed  to  the      Bateman,  16  East,  356. 


E  B  2 


420  CASES  IN  THE  KING*S  BENCH, 

^■^^^^^^  Freeman  r.  Birch. 

The  bailee  of  v^ASE  against  a  carrier  for  negligence.  At  the  trial 
Scml^acar-  ^^ore  Patteson,  J.,  at  the  sittings  for  Middlesex  in  this 
rier  to  the  bai-  term,  the  following  facts  appeared. 

the  carrier  for      '^''^  plaintiff,  a  laundress  residing  at  Hammersmith,  was 
neglif^Dce.       Jq  ^q  habit  of  sending  linen  to  and  from  London  by  the 

defendant's  cart,  which  travelled  from  Chiswick  to  London. 
A  basket  of  linen  belonging  to  Spinks  was  sent  by  the 
defendant's  cart,  and  on  its  way  to  London  part  of  the 
contents  were  either  lost  or  stolen.  Spuiks  did  not  pay 
the  carriage  of  the  linen.  It  was  objected  on  the  part  of 
the  defendant  that  the  present  action  was  misconceived, 
and  that  the  action  should  have  been  brought  by  the  owner 
of  the  linen..  The  learned  judge  over-ruled  the  objection, 
and  a  verdict  was  found  for  the  plaintiff. 

Ueaion  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  action  should  have  been  brought  by 
the  owner  of  the  linen^  and  not  by  the  laundress.  It  is 
laid  down  in.  Selwyn's  Nisi  Prius  (a),  that  the  action  against 
a  carrier  for  the.  non-delivery  or  loss  of  goods  must  be 
brotigjit  by  the  person  in  whom  the  right  of  property  in 
the  goods  is  vested.  \_Parke,  J.  The  person  who  employs 
the  carrier  must  bring  the  action.]  The  action  against  the 
carrier  must  be  brought  by  the  person  in  whom  the  legal 
right  was  vested,  Dawes  v.  Peck  (A).  [^Parke,  J.  The  cir- 
cumstance of  the  legal  right  being  in  one  person  may  be 
evidence  of  employment  by  that  person.]  In  Dawes  v.  Peck 
the  action  was  brought  by  the  vendor  of  the  goods  against 
the  carrier ;  the  vendee  had  named  the  carrier,  and  it  was 
holden,  that  because  the  legal  right  to  the  goods  had  vested, 
in  the  vendee,  he  should  have  brought  the  action.  Again,  in 
Dutton  V.  Solomonson  (c)  it  was  held,  that  where  goods  were 
ordered  by  a  tradesman  to  be  sent  by  a  carrier,  the  delivery 

(a)  P.  405.  (c)  3  Bo$.  &  Poll.  584. 

lb)  8  T.  R.  330. 
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to  the  carrier  vested  the  property  in  the  purchaser,  aDcl  he 
alone  could  maintain  an  action  against  the  carrier  for  the 
loss  of  the  goods;  King  v.  Meredith  {a).  This  action  there- 
fore is  improperly  brought. 

LiTTLEDALE,  J. — In  the  cases  cited,  the  property  in  the 
goods  was  entirely  gone  out  of  the  vendor.  In  this  case  the 
laundress  retained  a  special  property  in  the.  goods. 

Parke,  J. — I  am  of  the  same  opinion.  In  the  case  of 
vendor  and  vendee,  if  the  goods  are,  whilst  the  carrier  has 
the  care  of  them,  to  be  at  the  risk  of  the  vendor,  he  must 
bring  the  action  against  the  carrier.  In  ordinary  cases  the 
vendor  employs  the  carrier  as  the  agent  of  the  vendee  (fi). 

Rule  refused. 

(a)  3  Campb.  639.  2680 ;  Moore  v.  Wilion,  1  T.  R. 

{b)  See  DavU  v.  JameSy  5  Burr.      659. 
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Martin  v,  Knowles. 

Assumpsit  for  goods  sold  and  delivered.  Plea:  the 
general  issue,  and  the  statute  of  limitations.  At  the  trial  be- 
fore Lord  Lyndhurst,  C.  B.  at  the  last  spring  assizes  for  the 
county  of  Kent,  it  appeared  that  the  plaintiff,  who  was  a 
shopkeeperi  had  been  in  the  habit  of  furnishing  a  variety  of 
goods  to  the  defendant,  from  January  1823  to  September 
1828,  amounting  in  the  whole  to  108/.  8s.  9d,  In  August, 
1826,  the  account  was  balanced,  and  the  defendant  was 
found  to  be  indebted  to  the  plaintiff  in  71/.  \6s.  This 
balance,  it  was  agreed,  should  remain  as  a  debt  bearing 
interest,  and  a  new  account  was  commenced  and  continued 
till  September  1828,  during  which  latter  period  other  goods 
to  the  amount  of  36/.  125.  9d.  had  been  furnished.  To 
take  the  first  balance  out  of  the  statute  of  limitations,  the 
plaintiff  offered  in  evidence  the  following  document  signed 
by  the  defendant. 

"  I  do  hereby  charge  my  reversionary  interest,  when  tlie 


Held,  that  a 
stale  debt, 
bearing  in- 
terest, 18  not 
taken  out  of 
the  statute  of 
limitations  by 
an  engagement 
signed  by  the 
debtor  to 
chai^  his  es- 
tate with  a 
sum  corre- 
sponding in 
amount  with 
the  debt,  with 
interest  from 
the  date  of  the 
engagement. 
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1833. 
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same  shall  fall  into  possession,  and  be  rendered  available 
to  my  use,  with  ihe  paj/ment  of  the  sum  of  108/.  85.  9^. 
to  Mr.  William  Martin  (the  plaintiff),  to  carry  lawful  in- 
terest.   As  witness  my  hand  this  1st  day  of  June,  1832." 

A  verdict  was  found  for  36/.  \2s,  9d,,  and  leave  was 
given  to  the  plaintiff  to  move  to  increase  the  amount  to 
108/.  Ss.  9d. 

Hutchinson  now  moved  accordingly,  and  contended  that 
this  was  an  unqualified  acknowledgment  of  a  debt,  inasmuch 
as  the  proposition  to  pai^  a  sum  of  money,  necessarily 
implies  the  existence  of  a  debt,  and  that  there  being  such 
an  acknowledgment  of  a  debt,  the  law  would  imply  a 
coutemporaoeous  promise  to  discharge  it. 

But  the  Court  considered  that  this  was  quite  insufficient, 
and  therefore  refused  the  rule. 

Rule  refused,  (a) 


(a)  The  document  signed  hy  the 
defendant  does  not  recognize  a  debt 
or  any  personal  liability  of  the 
defendant.     For  nn^  thing  i^hich 


appears  the  charge  upon  the  rever- 
sionary interest  ina^  have  been  in 
the  nature  of  a  compromsie  of  a 
disputed  claim. 


Doe  dem.  Roffey  v.  Harbrough. 

il.  baying  re-    EJECTMENT  for  lands  in  Surrey.     On  the  trial  before 

ceived  the 

profits  of  land   Lord   Lyndhurst,  C.  B.  at  the  last  Kingston  assizes,  the 

after  his  mar-   following  facts  appeared. 

nittey  uieSy 

leaving  a  son.        In  17^3,  Lazarus  lloffey  married  Sarah  Bay  ley  ^  and  the 

tersand  enjoys  eldest  son  of  the  marriage  was  Hubert  Roffey ^  whose  eldest 
the  land  more  g^n  ig  the  lessee  of  the  plaintiff.  In  1776  Lazarus  Roffey 
andbyherwill,  died,  and  after  his  death  his  widow  entered  upon  the 
in  which  she  j^nds  in  question,  and  continued  in  the  sole  possession 
4he  property  until  1779,  when  she  married  William  Harbrough y  by  whom 
to  hei^^m  *    ^^®  '^^^  ^^^  defendant  in  this  action.     IVilliam  Harbrough 

ner  mother,      died  in  1789*  Sarah  Harbrough  died  in  1830,  having  during 

devises  it  to  a 

son  bj  asecond  husband.  This  possession  is  not  necessarily  adverse. 

Declarations  made  by  the  widow  before  the  time  of  making  her  will,  that  A,^s  son 
would  have  the  estate  after  her  death,  are  admissible  as  evidence  t\\kl  ^.' s  possession  was 
in  his  own  right ;  and  the  declarations  in  the  will  are  inadmissible  to  bhew  that  the 
property  had  descended  10  the  testatrix. 


Doe 
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the  whole  of  the  time,  since  her  first  husband's  death,  a 

period  of  above  50  years,  been  in  the  enjoyment  of  the  lands. 

The  lessor  of  the  plaintiff  produced  no  document  in  support  v. 

of  his  Utle,  but  relied  upon  the  fact  of  his  being  the  heir  Marbrouch. 

of  Lazarus  Roffey.    He  proved  declarations  by  Sarah,  that 

at  her  death  Robert  Roffey  and  his  son  would  have  the 

estate.      In    1820  she  made  a  will,  by  which  she  gave  the 

estate  to  the  defendant,  and  in  which  she  describes  the 

property  as  "  my  freehold  estate  descended  from  my  late 

mother.'*     No  objection  was  made  to  the  admissibility  of 

the  will  in  evidence  (a).    The  learned  judge  left  it  to  the 

jury  to  say  whether  they  thought  the  property  had  been  the 

property  of  Lazarus  Roffey,  or  whether  it  belonged  to  Sarah 

Roffey  in  her  own  right,  and  directed  them,  if  they  thought 

it  had  been  the  property  of  Lazarus,  to  find  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff. 

Thesiger  now  moved  for  a  new  trial.  The  learned 
judge  ought  not  to  have  left  it  to  the  jury  to  say  whether 
they  thought  it  was  the  land  of  Lazarus  Roffey,  inasmuch 
as  the  possession  for  50  years  was  an  adverse  possession. 
[Parke,  J.  The  possession  may  not  have  been  adverse. 
It  was  very  natural  that  her  son  should  allow  her  to  remain 
in  possession  of  this  small  property,  and  besides  she  had  a 
right  of  dower  out  of  the  land.]  The  only  pernancy  of 
the  profits  by  Lazarus  proved,  was  after  his  marriage,  and 
therefore  not  inconsistent  with  his  taking  them  in  the  right 
of  his  wife.  The  declarations  of  the  widow,  which  were  re- 
ceived in  evidence  against  the  defendant,  were  not  incon- 
sistent with  her  possession  in  her  own  right,  for  Robert 

(a)  No  objection  could  have  been  his  grandfather  or  to  his  grand* 
effectually  made  to  the  admissi-  mother.  But  the  necessity  of  pro* 
bility  of  the  will,  without  proof  of  ducing  the  will  as  evidence  of  the 
which  the  defendant  would  not  devise  did  not  render  the  state- 
merely  have  failed  to  prove  a  title  mentsof  the  testatrix  contained  in 
on  himself,  (which  was  imma-  ^he  will  as  to  her  title,  evidence  ' 
terial,)  but  he  would  have  lefl  a  against  the  person  claiming  ad- 
clear  title  in  the  lessor  of  the  versely  both  to  the  will  and  to  the 
plaintiff  as  heir  at  law,  either   to  testatrix. 
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1838.         Roffey  was  her  heir  as  well  as  the  heir  of  Lazarus.      The 

^^y^^'^      will  of  Sarah  should  have  been  considered  as  evidence  of 
Doe 

V.  the  nature  of  her  interest,  as  containing  declarations  of  the 

manner  of  her  holding.  The  will  was  quite  as  much  en- 
titled to  weight  as  evidence  of  title,  as  the  loose  declarations 
which  have  been  spoken  to. 

By  the  Cou  rt. — Declarations  are  good  as  against  a  person, 
but  not  for  him.  The  declarations  proved  in  this  case  were 
admissions  that  the  property  belonged  to  Roffei/:  whereas 
by  the  will  she  claims  the  property  to  be  her's  in  her  own 
right.  These  declarations  were  well  received  in  evidence. 
The  case  was  one  which  it  was  quite  proper  should  go  to 
the  consideration  of  the  jury. 

Rule  refused. 


Doe  dem.  Hawthorn  v.  Mee. 

When  a  sur-  EjECTM  ENT  for  a  copyhold  within  the  manor  of  Ket- 
boldlandsis      tering,  in  the  county  of  Northampton.     At  the  trial  at  the 

made  out  of      Northamptonshire  L#ent  assizes  in  1833,  before  Denmau, 

Court  by  a       * 

deedof  8ur-      C.  J.,  for  the  purpose  of  making  out  the  title  of  Hawthorn, 

**  ofwT  rt  *  stamped  copy  of  a  surrender  of  the  premises  from  the 
roH  is  still  evi-  father  of  the  defendant  to  Ilawthom,  as  mortgagee,  and  a 
surrender         stamped  copy  of  an  admission  of  the  latter,  were  produced 

althoogb  ihe  Jq  evidence.  By  the  custom  of  the  manor,  a  surrender 
act  of  48  Geo,  ,  _  r  y-.  ■  r  i    « 

3,  c.  149,  re-    Diay  be  taken  out  of  Court  by  one  of  two  persons  styled 

quires  that  in  jgciners  (a),  it  is  then  presented  by  the  deciners  at  the  fol- 
such  cases  the  .  ^       .  *^  f 

deed  of  sur-  lowing  Court,  mrolled,  and  left  with  the  steward.     It  was 

'^raimtinduni  objected  on  the   part  of  the  defendant,  that  the  stamped 

theivof,  shall  copy  of  the  surrender  which  had  been  made  out  of  Court 

and  not^'  ought  not  to  be  received  in  evidence,  but  that  the  lessor  of 

copy  of  court  j^e  plaintiff  was  bound  to  produce  the  original  deed  of  sur- 

other  cases,  render  properly  stamped.     The  learned  judge  directed  the 

^'  d  T  d  i^^y  '^  ^°^  *  verdict  for  the  lessor  of  the  plaintiff,  but  gave 

parting  from  (a)  Dccenners,  tithing  men. 

the  rules  of 

evidence,  that  by  adhering  to  them  the  revenue  may  by  possibility  be  injured. 
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.the  defendant  leave  to  move  to  enter  a  nonsuit.    A  verdict        1833. 
vras  found  for  the  plaintiff. 

Miller  now  moved  to  set  aside  the  verdict,  and  enter  a 
nonsuit     From  Coventry's  edition  of  Watkins  on  Cc^y- 
holds  (a),  it  appears  that  to  make  out  a  title  to  copyhold 
lands,  the  Court  Rolls  should  be  produced.     It  is  there 
said,  that  in  ejectment  the  rolls  themselves  must  be  pro* 
djuced,  and  show  a  surrender  to  the  lessor  of  the  plaintiff, 
and  in  general  a  subsequent  admission  to  complete  the  title; 
Rumney  v.  Eves  (ft),  Doe  v.  Hellier{c),  Peake's  Evidence, 
456  (d).    But  assuming  that  in  ordinary  cases  the  copies  of 
court  rolls  are  evidence  of  the  surrender  and  admittance,  yet 
in  this  case  the  surrender  having  been  made  out  of  Court,  the 
origiual  deed  of  surrender  ought  to  have  been  produced. 
By  the  SSd  section  of  48  Geo.  S,  c.  149,  it  is  enacted,  that 
in  all  cases  of  surrender  and  admittance,  the  steward  of  the 
manor  shall  make  out  a  copy  of  court  roll  of  every  such  "^ 
surrender  and  admittance,  on  vellum,  parchment,  or  paper, 
duly  stamped.    The  31st  section  directs,  that  where  any 
copyhold  lands  are  intended  to  be  conveyed  by  means  of 
a  surrender  out  of  Court,  the  lord  or  steward  of  the  manor 
shall  not  inrol  any  such  surrender,  or  accept  any  present- 
ment thereof,  or  admit  any  person  to  be  tenant,  unless  such 
deed  of  surrender,  or  memorandum  thereof,  shall  be  duly 
stamped.     From  this  it  appears,  that  where  the  surrender 
is  taken  in  Court,  a  stamped  copy  is  to  be  prepared,  but 
where  the  surrender  is  out  of  Court,  there  is  no  provision 
for  stamping  any  copy.      Therefore  in  cases  where  the 
surrender  has  been  made  out  of  Court,  if  the  party  were 
allowed  to  produce  in  evidence  copies  of  court  rolls,  the 
revenue  might  be  defrauded,  inasmuch  as  there  would  not 
be  the  common  security  against  evasions  of  the  stamp  laws. 
In  the  case  of  a  surrender  out  of  Court  it  appears  that  the 
original  deed  of  surrender  is  copied  upon  the  rolls,  and  a 

(a)  Vol.  ii.  p.  38,  in  the  notes.  (c)  3  T.  R.  162. 

(b)  1  Leon.  100.  (d)  5th  edition. 
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copy  of  the  court  rolls  would  thus  be  the  copy  of  a  copy. 
Now  there  is  no  instance  in  which  Courts  have  admitted  in 
evidence  the  copy  of  a  copy  of  any  document. 

LiTTLEDALE,  J. — I  do  not  think  that  the  provisions  of 
the  Stamp  Act  affect  this  case.  That  act  has  required  that 
in  one  case  the  deed  of  surrender  shall  be  stamped,  in 
another  that  the  stamp  shall  be  upon  the  copy  of  the  court 
roll;  but  this  was  a  mere  matter  of  convenient  arrangement, 
the  legislature  thinking  that  the  payment  of  the  revenue 
would  by  this  means  be  most  effectually  secured.  This  was 
not  intended  to  alter  the  rules  of  evidence,  and  we  cannot 
depart  from  those  rules,  because,  by  adhering  to  them  in  a 
particular  case,  there  is  a  possibility  that  the  revenue  may 
.be  injured.  This  case  falls  within  the  general  rule,  that 
examined  copies  of  the  rolls  of  a  Court  are  evidence. 

Parke,  J. — I  am  of  the  same  opinion.  I  do  not  think 
that  there  is  any  foundation  for  the  distinction  which  has 
be^n  taken. 

Patteson,  J.  concurred. 

Rule  refused. 


The  King  v.  The  Justices  of  the  West  Riding  of 

Yorkshire. 

A  notice  of      THE  Reverend  Ralph  Henry  Brandli/is  svbs  possessed 

appeal  under  ^  -^  .     °  . 

55  Geo,  S,        of  an  estate  at  Middleton^  near  Leeds,  in  i  orkshire,  across 

anonJerfor*'  which  there  were  three  footpaths.  These  paths  Mr. 
tJie  diversion  Brandling  was  desirous  of  diverting,  and  for  that  purpose 
must  stow        caused  three  notices  of  his  intention  so  to  do  to  be  given, 

thattbcpcrson  pursuant  to  55  Geo.  3,  c.  68.     On  the  28th  of  May,  1832, 

intending  to 

appeal  is  a  party,  aggrieved  hy  the  order. 

The  grievance  to  the  appellant  is  sufficiently  shown  hy  stating  that  he  is  obliged  to  use 
a  more  circuitous  road. 

The  ten  days' notice  of  appeal  under  the  act  must  be  computed  one  day  inclusive  and 
one  day  eiclusive,  and  is  not  affected  by  a  rule  of  the  Court  of  Quarter  Sessions,  which 
requires  ten  days'  notice  of  appeal,  cxclubive  as  well  of  the  day  of  service  as  the  6rst 
day  of  the  sessions. 


YORKSHIRB. 
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Mr.  Armitage  and  Mr.  Ingham,  two  of  the  magistrates  of        isds. 
the  West  UidiDg  of  Yorkshire,  met  and  viewed  the  paths     ^Jj^*^. 
and  the  purposed  diversions,  and  having  received  evidence  «. 

that  the  magistrates  in  the  division  or  district  had  been  '^r^.u^^'^Y 
summoned  to  attend  the  meeting,  made  three  orders  for  the  Ridiuf;  of 
diversion  of  the  footpaths.  Mr.  Bower,  who  was  the  pro- 
prietor of  a  farm  over  which  the  footpaths  ran,  being  dis- 
satisfied with  the  intended  diversion,  gave  notice  of  appeal 
against  the  orders  to  the  next  general  quarter  sessions  of 
the  peace  for  the  West  Riding  of  Yorkshire.  The  notice 
of  appeal  was  dated  the  25th  day  of  June,  1B3Q,  and  after 
stating  several  grounds  of  appeal,  proceeded  in  these  words: 
**  12th.  And  because  if  the  said  order  should  stand,  and 
the  said  road  should  be  stopped,  the  said  appellant  and  his 
-tenants,  occupiers  of  a  certain  farm,  lands  and  houses, 
nearly  adjoining  to  the  said  road,  and  who  have  heretofore 
used  and  have  a  right  to  use  the  same,  and  also  other  per- 
sons and  the  public,  would  be  put  to  and  sustain  great 
inconvenience  and  delay." 

"  13th.  And  would  be  compelled  to  travel  to  the  places 
to  which  they  have  heretofore  had  occasion  to  travel  and 
resort  by  the  said  road  so  proposed  to  be  stopped  by  a  cir- 
cuitous road,  and  at  a  greater  distance  than  they  would  have 
had  to  travel  if  the  said  road  had  continued  open." 

On  the  2jth  of  June,  1832,  a  copy  of  this  notice  was 
served  upon  the  surveyor  of  the  township  wherein  the  foot- 
path was  situate.  The  quarter  sessions  were  held  on  the 
5th  of  July. 

At  the  sessions  it  was  objected,  on  behalf  of  the  re- 
spondent, in  the  first  place,  that  the  notice  of  appeal  was 
defective  in  not  stating  that  the  appellant  was  injured  or 
aggrieved;  and  secondly,  that  ten  days'  notice  of  appeal  had 
not  been  given. 

The  respondent  relied  upon  the  following  rule  of  the 
Court  of  Quarter  Sessions: — '^  In  all  cases  of  appeal,  not 
otherwise  directed  by  law,  ten  days'  notice  in  writing  shall 
be  given  by  the  party  appealing,  his,  her,  or  their  attorney 
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1833.        <>r  solicitor,  exclusive  of  the  day  of  service,  and  the  first 

^'^*>'^^      day  of  the  sessions,  or  the  adjournment,  to  which  the  appeal 

.y,  is  intended  to  be  made."    The  Court  overruled  the  first 

The  JuOTicBs  objection,  but  held  the  second  objection,  as  to  the  service 
of  the  West  .  J  ' 

Riding  of     of  the  notice,  fatal,  and   therefore  dismissed  the  appeal. 

YoEESRiRE.  ^  dispute  arose  whether  three  notices  of  appeal  had  been 
given,  or  three  appeals  had  been  lodged  with  the  clerk  of 
the  peace.  The  Court,  at  the  conclusion,  confirmed  the 
three  orders  of  the  justices. 

In  Michaelmas  term  last,  Folleit  obtained  a  rule,  calling 
upon  the  justices  of  the  West  Riding  of  Yorkshire  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue,  command- 
ing them  to  cause  continuances  to  the  then  next  general 
quarter  sessions  of  the  peace,  to  be  holden  for  the  said 
riding,  to  be  entered  upon  the  appeal  of  Joshua  Bower 
against  the  said  orders  for  diverting  the  said  footpaths,  and 
at  the  next  general  quarter  sessions  of  the  peace  to  hear  and 
determine  the  merits  of  the  said  appeal. 

From  the  affidavit  filed  on  behalf  of  the  appellant,  when 
the  rule  nisi  was  obtained,  it  appeared  that  three  notices 
of  appeal  bad  been  given,  and  three  appeals  lodged  with 
the  clerk  of  the  peace,  but  from  the  affidavit  of  the  deputy 
clerk  of  the  peace,  made  subsequently,  it  appeared  that  he 
had  entered  only  one  appeal.  Against  the  rule  nisi  for  a 
mandamus 

Blackburne  and  Duudas  now  shewed  cause. — ^The  55 
Geo.  S,  c.  68,  s.  3,  only  authorizes  the  person  or  persons 
injured  or  aggrieved  by  the  order  to  appeal.  The  case  of 
Rex  V.  The  Justices  (ff  Essex  (a),  shews  that  a  party  appeal- 
ing should  state  in  the  notice  of  appeal,  that  he  is  a  party 
injured  or  aggrieved.  Rex  v.  The  Justices  of  Essex  was 
reviewed  in  Rex  v.  Justices  of  West  Riding  of  Yorkshire (b). 
There,  Lord  Tenterden  92l^s,  '*  The  objection  to  the  notice 
of  appeal  in  this  case  was,  that  it  did  not  allege  that  the 
parties  appealing  were  aggrieved  by  the  order,  and  in  sup- 
port of  that  objection.  Rex  v.  Justices  of  Essex  was  relied 

(a)  5  B.  &  C.  431.  {b)  7  B.  &  C.  678. 
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on.     We  have  considered  that  decision^  and  if  it  had  been 

founded  on  mistake,  we  should  have  been  ready  now  to     -^   „ 

.  The  KiHO 

correct  it.     But  after  the  best  consideration,  we  think  that  v. 

if  the  question  had  now  arisen  for  the  first  time,  we  should  onhe'ww^ 
have  been  bound  to  decide  that  the  party  appealing  against  Riding  of 
an  order  for  stopping  up  a  footway,  must,  on  the  face  of 
his  notice,  shew  that  he  is  injured.''  2'he  King  v.  The 
Inhabitants  of  Blackawton  (a),  is  an  authority  to  the  same 
effect.  The  only  part  of  the  notice  where  the  appellant  says 
that  he  is  injured  is  this,  '*  the  said  appellant  and  his  tenants, 
occupiers  of  a  certain  farm,  lands  and  houses,  nearly  adjoin- 
ing to  the  said  road,  and  who  have  heretofore  used  and 
have  a  right  to  use  the  same,  and  also  other  persons  and 
the  public,  would  be  put  to  and  sustain  great  inconvenience 
and  delay."  The  appellant  has  not  thought  proper  to  use 
the  words  of  the  act.  He  has  done  no  more  than  was  done 
in  The  King  v.  The  Justices  of  Yorkshire.  He  has  contented 
himself  with  stating  his  proximity  to  the  road.  The  Court 
of  Quarter  Sessions  therefore  erred  in  supposing  that  this 
was  a  sufficient  notice,  and  ought  not  to  have  proceeded 
further  with  the  appeal. 

The  Court  of  Quarter  Sessions  was  however  justi- 
fied in  dismissing  the  appeal,  upon  the  ground  that  due 
notice  had  not  been  given.  By  the  third  section  of  the. 
Highway  Act  (i),  ten  days'  notice  of  appeal  must  be 
given  to  the  surveyor  of  the  highways.  The  act  does 
not  say  how  these  ten  days'  notices  are  to  be  com- 
puted, but  leaves  that  to.  the  sessions.  By  the  i-ule  and 
practice  of  the  quarter  sessions,  the  day  of  the  service  of 
the  notice,  and  the  first  day  of  the  sessions,  are  to  be  ex- 
cluded from  the  computation.  In  Rex  v.  Justices  of  Here" 
fordshire  {c),  where  the  question  arose  on  the  49  Geo.  3,  c. 
68,  s.  S,  which  required  that  ten  clear  days*  notice  of  an  ap- 
peal must  be  given,  the  Court  held  that  the  ten  clear  days' 
notice  of  appeal  required  by  that  statute  were  exclusive  both 
of  the  day  of  serving  the  notice,  and  the  day  of  holding  the  ses- 
sions. The  notice  in  this  case  was  served  on  the  25  th  of  June, 

(a)  to  B.  &  C.  793.        (b)  55  Geo.  3,  c.  68.        (c)  3  B.  &  A.  581. 
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and  the  sessions  were  holden  on  the  5th  of  July.     Ten 
,_rn^^^       days'  notice^  therefore,  according  to  the  mode  of  computa- 

V.  tion  pointed  out  by  the  order  of  sessions,  was  not  given. 

The  Justices        -n   .  •         />  i   •       i  •  j        j 

of  ihe  West         ^"^  ^"^  notice  of  appeal  in  this  case  was  served,  and 

Riding  of     one  appeal  only  was  entered. 

YOBKSBIRE. 

Folleit,  in  support  of  the  rule. — As  to  the  question  that 
the  party  must  in  terms  state  that  he  is  aggrieved. — [De/i- 
mcrn,  C.  J.  We  do  not  think  that  that  is  a  valid  objection 
to  the  notice.] 

Then  as  to  the  mode  of  computing  the  ten  days. 
The  statute  requires  that  ten  days*  notice  of  appeal 
shall  be  given,  and  the  Court  has  laid  down  this  rule 
in  all  cases  in  which  a  statute  requires  a  number  of  days' 
notice,  that  one  day  is  to  be  reckoned  inclusive,  and  the  other 
exclusive.  In  the  new  rules  of  court  (fi),  that  mode  of  com- 
putation is  adopted.  Where  the  legislature  has  required 
that  ten  clear {b)  days'  notice  of  appeal  shall  be  given,  it 
has  been  held  that  the  day  on  which  the  notice  is  given 
shall  be  excluded.  This  point  was  much  discussed  in 
Pellew  V.  I'he  Hundred  of  IVofiford{c),  and  there  the  rule 
was  laid  down,  that  where  the  computation  is  to  be  made 
from  an  act  to  be  done  by  the  party,  the  day  of  doiiig  the 
act  shall  be  included.  It  is  said  that  here  the  order  of 
sessions  regulates  the  mode  of  computation.  That  order 
does  not  apply  to  this  case.  Its  operation  is  confined  to 
cases  *'  not  otherwise  directed  by  law."  Here,  the  time  is 
pointed  out  by  the  statute,  and  is  therefore  ''  otherwise 
directed."  If  any  other  construction  be  put  upon  the  rule 
of  the  sessions,  it  will  contravene  the  act  of  parliament. 
It  is  however  probable  that  the  magistrates  proceeded 
upon  their  own  rule,  and  not  upon  the  act.  When 
a  case  has  been  decided  otherwise  than  upon  the 
merits,  on  account  of  some  formal  objection  to  the  notice, 
this  Court,  in  the  exercise  of  a  visitatorial  power  over  the 
Court  of  Quarter  Sessions,  will  interfere,  and  see  that  sub- 

(a)  Ante,  (e)  4  M.  &  Rjl.  130  ;  9  B.  & 

(b)  Ante,  C.  134. 


The  King 


Yorkshire. 
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stantial  justice  is  done;  Rex  v.  Justices  of  Wiltshire  {a).         1838. 
In  the  case  of  The  King  v.  Justices  of  Lancashire  (b),  Lord 
Tenterden  says,  *'  The  justices  certainly  have  a  discretionary  ». 

power  to  make  rules  for  the  governance  of  the  practice  of  ^-^ jl" \v^" 
the  sessions,  but  the  case  cited  (c)  shews  that  this  Court,  Riding  of 
for  the  purposes  of  justice,  will  interfere  to  controul  that 
discretion."  Upon  the  authority  of  Rex  v.  Justices  of 
Wiltshire,  the  Court  will  send  a  mandamus  in  this  case,  as 
justice  has  not  been  done.  The  object  which  the  parties 
had  in  view  was  to  try  whether  or  not  they  were  aggrieved, 
and  they  have  been  met  by  a  preliminary  objection  to  the 
notice. 

It  is  said  that  but  one  notice  of  appeal  was  given, 
and  that  one  appeal  only  was  entered.  It  is  sworn  that 
three  notices  were  given,  and  three  appeals  were  lodged. 
The  clerk  of  the  peace  thought  one  sufficient,  and  entered 
it.  The  magistrates  put  the  party  to  his  election,  which 
shews  they  thought  they  were  in  possession  of  all  three. 

Den  MAN,  C.  J. — It  appears  to  me  that  this  rule  must 
be  made  absolute.  The  circumstance  of  the  appeals  against 
the  orders  No.  1  and  S  not  being  entered,  is  satisfactorily 
explained  by  the  decision  of  the  Court  of  Quarter  Sessions 
with  respect  to  the  order  No.  2.  It  is  also  expressly  sworn, 
that  the  appellant's  attorney  tendered  three  appeals  to  the 
deputy  clerk  of  the  peace.  The  rule  of  the  Court  of 
Quarter  Sessions  appears  to  me  wholly  inapplicable.  That 
rule  provides  for  cases  not  otherwise  directed  by  law. 
This  case  is  provided  for  by  law.  By  the  act  of  parlia- 
ment, ten  days'  notice  of  appeal  is  to  be  given.  The  same 
rule  must  prevail  in  computing  these  ten  days  as  in  other 
cases,  one  day  must  be  reckoned  inclusively  and  the  other 
exclusively.  The  effect  of  this  mode  of  computation  is,  that 
the  notice  here  given  was  sufficient.  If  the  Court  of  Quarter 
Sessions  were  not  acting  upon  their  own  rule,  but^  by  the 
decision  they  have  pronounced,  intended  to  put  a  construction 
upon  the  act  of  parliament,  they  have  construed  it  erroneously. 

(a)  10  East,  404.        (6)  7  B.  &  C.  691.         (r)  Tiex  v.  Wiltthire. 


YoRKSniRE. 
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I  thinks  however,  that  the  Court  of  Sessions  were  right 

JT'^^^^       in  over-ruliag  the  objection,  that  the  party  had  not  in  the 

V,  notice  stated  in  terms  that  he  was  a  party  aggrieved. 
The  Justices 
of  the  West 

Riding  of  LlTTLEDALE,  J. — The  rule  of  sessions  only  applies  to 

those  cases  where  no  time  for  giving  notice  of  appeal  is 
fixed  by  law.  The  14  Geo.  2,  c.  17,  s.  4,  requires,  in  cer- 
tain cases,  that  at  least  ten  days'  notice  of  trial  shall  be 
given.  In  construing  that  statute,  the  day  on  which  the 
notice  is  given  is  excluded,  and  ihe  day  on  which  the  trial 
is  to  be  had  is  included  in  the  computation.  A  similar 
construction  must  be  put  upon  the  55  Geo,  3,  c.  68,  s.  3, 
which  requires  ten  days'  notice  of  appeal.  As  to  the  ob- 
jection to  the  notice,  that  it  was  not  stated  in  the  notice 
that  the  party  was  aggrieved,  it  appears  to  me  that  it  suffi- 
ciently appeared  that  the  appellant  was  a  party  aggrieved 
or  injured. 

Parke,  J. — I  am  of  opinion  also  that  this  rule  should 
be  made  absolute.  The  order  of  sessions  is  only  applicable 
to  those  cases  where  no  time  is  fixed  by  law,  and  where 
the  magistrates  have  a  discretion.  The  question  here  is, 
what  is  the  meaning  of  the  ten  days'  notices  required  by 
the  statute?  The  same  rule  of  construction  must  prevail 
in  this  case,  as  has  been  adopted  by  the  Court  with  respect 
to  the  statute  requiring  ten  days'  notice  of  trial.  One 
day  must  be  reckoned  inclusive,  and  the  other  exclusive. 
Had  the  legislature  intended  that  both  days  should  be  ex- 
cluded from  the  computation,  they  would  have  required  ten 
clear  days'  notice  of  appeal.  I  am  by  no  means  satisfied 
that  it  was  the  fault  of  the  deputy  clerk  of  the  peace  that 
all  the  appeals  were  not  entered. 

Rule  absolute. 
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1833. 

HiNE  V.  Allely  and  another. 

Assumpsit  on  a  bin  of  exchange  by  the  indorsee  Aholderofa 
against  the  drawers.     Plea,  general  issue.     The  declara-  when^dur^to*' 
tion  set  out  a  bill  of  exchange,  dated  the  15th  May,  1830,  the  residence 
drawn  by  the  defendants  upon  one  Peter  Perry,  No.  6,  ceptor^uted 
Budge  Row,  for  the  sum  of  10/.  125.,  payable  three  months  ^"  ^^®  1>>'^ 
after  date  to  the  defendant's  order,  and  averred  that  the  bill  house  closed, 
was  accepted  by  Peter  Perry ^  indorsed  by  the  defendants  to  ^"^  "^quired 
the  plaintiff,   and  was  presented  and  shewn  to  the  said  ceptor  in  the 
Peter  Perry  for  payment  thereof,  but  that  Perry  would  not  hoo^  ^^IJr 
pay  the  bill.     At  the  trial  of  this  cause  before  Parke,  J.  at  could  not  hear 
the  sittings  at  Westminster  after  Hilary  term  last,  it  M'as  ^^q^  (he  bill  ' 
proved,  that  on  the  18th  August,  1830,  the  plaintiff  went  wasdisho- 
to  the  house.  No.  6,  Budge  Row,  Watling  Street,  where 
the  acceptor  had  resided,  for  the  purpose  of  presenting  the 
bill  to  him  for  payment,  but  at  that  time  the  house  was 
shut  up,  and  Perry  had  apparently  left  his  residence,  and 
could  not  be  heard  of  in  the  neighbourhood.     Upon  this  it 
was  objected,  that  the  allegation  in  the  declaration,  that  the 
bill  had  been  presented  and  shewn  to  Perry,  the  acceptor, 
for  payment,  was  not  proved:    The  learned  judge  over- 
ruled the  objection,  and  a  verdict  was  found  for  the  plain- 
tiff for  11/.     Leave  was  however  given  to  the  defendants 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Erie  now  moved  for  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit*  The  allegation  of  the  presentment  to 
the  acceptor  was  not  proved.  It  was  not  a  sufficient  pre- 
sentment that  the  bill  was  taken  to  the  house  where  the 
acceptor  had  once  resided,  when  the  house  was  closed  and 
the  acceptor  no  longer  lived  there.  In  Hardy  v.  Wood 
rooffe  (a)  a  promissory  note  was  made  payable  at  Guildford; 
the  plaintiff  presented  it  at  two  banking  houses  at  Guild- 
ford, the  defendant  then  living  in  London ;  and  this  was 

(a)  2  Stark.  319. 
F  F 
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held  to  be  a  prcsenlmcnt  lo  ihc  acceptor.  But  lliat  case  is 
distiiiguisliablc  from  this.  In  that  case,  as  the  bill  was 
accepted  generally  at  Guildford,  and  the  defendant  did 
not  live  there,  the  banking  houses  were  the  only  places 
where  it  was  probable  that  the  acceptor  had  funds.  In 
this  case,  the  plaintiff,  when  he  found  the  house  shut  up, 
did  not  make  further  search.  It  is  true  that  the  case  of 
Burhridge  v.  Mmmers  {a)  has  decided,  that  as  soon  as  the 
acceptor  refuses  to  pay  the  bill  on  the  day  on  which  it 
becomes  due,  it  is  dishonoured;  but  in  this  case  the  bill 
was  not  presented  in  such  a  way  so  that  payment  could  be 
refused. 


Pahke,  J, — The  bill  was  dishonoured  as  soon  as  the 
indorsee  went  to  the  house  at  which  it  was  made  payable 
and  found  it  closed. 


By  the  Court  (A), 

(a)  3  Camp.  103. 

{h)  Denman,  a .y  TJlthdalf,J.f  nnd  Parke,  J. 


Rule  refused. 


Where  it  was 
agreed  be* 
twcen  j4.  nnd 
B,  that  i). 
should  take 
A,'s  mare  to 
graze  nnd  have 
her  blistered: 
Held,  that  A. 
could  main- 
tain an  action 
against  a  che- 
mist for  sell- 
ing ointment 
to  B.  which, 
upon  being 
applied,  in- 
jured the 
mare. 


Phillips  xk  Wood. 

v^ASE.  The  first  count  in  the  declaration  stated,  that  the 
defendant  was  a  chemist  and  druggist,  and  agreed  to  sell 
the  plaintiff  a  quantity  of  ointment  reasonably  tit  to  be 
applied  as  a  blister  to  horses  with  puffed  legs,  and  that  it 
was  the  duty  of  the  defendant  to  sell  ointment  reasonably 
fit  to  be  so  applied ;  nevertheless  the  defendant  sold  to  the 
plaintiff  ointment  totally  unfit  for  that  purpose.*  By  means 
whereof  the  plaintiff  having  applied  some  portion  to  the 
legs  of  his  mare,  they  were  much  injured,  and  the  mare 
became  useless.  Plea,  general  issue.  At  ihe  trial  before 
LiUledalCf  J,,  Hi  the  Somerset  spring  assizes  1833,  it  ap- 
peared that  the  plaintiff,  thinking  his  mare  required  blister- 
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ing^  agreed  with  his  father  that  the  latter  should  take  her,  1833. 
have  her  blistered  and  properly  treated,  and  send  her  to 
grass  in  his  own  field.  The  father  was  to  be  paid  for  the 
keep  of  the  mare.  The  father  in  consequence  applied  to 
the  defendant  for  some  blistering  ointment,  which  was  fur- 
nished to  him.  This  ointment  was  applied,  by  a  person 
employed  by  the  father,  to  all  four  legs  at  once,  which  was 
described  as  a  severe  and  dangerous  course.  In  the  result 
an  injury  was  occasioned  to  the  legs  of  the  marc,  which 
rendered  her  wholly  unfit  for  use.  The  jury  found  a 
verdict  for  the  plaintiff,  damages  32/. 

Bompas,  Serjt.,  now  moved  for  a  new  trial,  upon  two 
grounds.  First,  the  contract  was  not  properly  set  out  in  the 
declaration;  and  secondly,  the  plaintiff  himself  was  guilty  of 
negligence.  The  contract  proved  was  made  with  the  father  and 
not  with  the  son,  and  therefore  there  is  a  variance  between 
the  declaration  and  the  evidence ;  Lopez  v.  De  Tastet  (a). 
It  was  said  that  the  ointment  was  too  strong.  It  was,  how- 
ever, applied  to  all  the  four  legs  of  the  horse,  which  was 
an  improper  treatment.  The  plaintiff's  agent  was  there- 
fore guilty  of  negligence ;  and  before  a  party  can  charge 
another  with  negligence,  he  must  shew  himself  to  be  quite 
free  from  the  charge  of  having,  by  his  own  improper  con- 
duct^ contributed  to  produce  the  injury  complained  of. 

Pabkb,  J. — It  appears  to  me  that  there  ought  to  be 
no  nile  in  this  case.  With  respect  to  the  variance 
between  the  declaration  and  the  evidence,  it  is  an  esta- 
blished rule,  that  a  contract  must  be  described  according 
to  its  legal  effect.  It  is  quite  clear  that  in  law  this  contract 
was  the  contract  of  the  son.  By  the  terms  of  the  agree- 
ment between  the  father  and  the  son,  the  latter  was  liable 
for  the  price;  and  if  the  transaction  had  been  upon  credit 
the  chemist  might  have  recovered  from  the  son,  for  the 

(a)  1  Brod.  &  Bingh.  538. 
F  F  2 
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father  purchased  in  the  character  of  agent  to  the  son. 
Upon  the  second  point,  my  brother  Litthdah  left  it  to  the 
jury  to  say  whether  or  not  the  plaintiiF  had  been  guilty  of 
negligence,  and  the  jury  found  that  he  had  not.  I  however 
by  no  means  assent  to  the  proposition,  that  the  plaintiff  is 
bound  to  shew  that  he  himself  is  not  chargeable  with  neg- 
ligence before  he  can  impute  it  to  the  defendant.  That 
forms  no  part  of  the  issue  which  the  plaintiff  is  bound  to 
prove. 


Patteson,  J. — Though  this  is  in  form  an  action  of  tort. 
It  is  in  fact  an  action  upon  the  contract.  The  father  acted 
in  this  case  as  the  agent  of  the  son,  and  therefore  the  con- 
tract is  properly  described  as  a  contract  with  the  son.  Upon 
the  second  question,  it  has  already  been  stated  by  my 
brother  Parke,  that  the  learned  judge  left  it  to  the  jury  to 
say  whether  the  plaintiff  had  been  guilty  of  negligence. 


LiTTLEDALE,  J.  concurred. 


Rule  refused. 


Stearn  v.  Mills  and  Elizabeth  Wright,  Executor 

and  Executrix  of  Wright. 

Upon  plene      I/EBT  by  the  obligee  of  a  bond  against  the  executor  and 
pleaded,  the     executrix  of  the  obligor.    Mills  pleaded  p/e;<e  administravit ; 

executor  18       j|jg  other  defendant  suffered   judgment  by  default.      At 

not  concluded  .  t^io/vt 

by  the  amount  the  trial  before  Gurney,  B.,  at  the  Suffolk  Lent  assizes 

hfv^o'^  1832,  the  following  facts  appeared. 

hibited  to  the       The  testator  occupied  a  farm,  upon  which  at  the  time  of 

ecclesiastical     i«ia1-  ^  *     r       *         ^11.1        *^i*  t 

officer.  "^^  death  was  certam  farming  stock  belongmg  to  him.      in 

Whether       June^  1826,  the  testator  made  his  will,  and  appointed  his 
such  inventory      .-,,,-,  ,.  .  ; 

is  primft  facie    ^"^  and  the   defendants,   his   executrixes   and   executor. 

evidence  of      Testator  by  his  will  desired  that  his  effects  might  be  valued 
assets,  quaere.  "^  ° 

It  is  not  suf- 
ficient to  choline  an  executor  with  assets,  to  jshow  that  he  has  acquiesced  in  the  receipt 
of  assets  by  his  co-executor. 
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by  his  executors,  and  bequeathed,  after  payment  of  debts 
and  legacies,  the  remainder  of  his  stock  and  crop  and  effects 
to  his  wife  for  life.  He  also  desired  that  his  wife  might 
remain  in  possession  of  his  farm  to  the  end  of  his  term^  or 
so  long  as  she  might  wish. 

The  will  was  proved  by  both  the  defendants.  The 
widow  continued  in  the  occupation  of  the  farm^  and  dis- 
posed of  the  stock  upon  it.  Mills  resided  ten  miles  from 
the  farm,  but  occasionally  visited  it.  To  shew  that  MilU 
had  assets,  evidence  was  given  that  at  the  time  when  the 
will  was  proved,  an  inventory  of  the  testator's  stock  and 
effects  had  been  made  out ;  this  inventory  was  not  signed 
by  either  of  the  defendants,  but  was  delivered  by  Elizabeth 
Wright,  in  the  presence  of  Mills,  to  the  ecclesiastical  officer 
before  whom  the  will  was  proved,  and  was  tacitly  assented 
to  by  Mills.  But  it  was  admitted  that  no  part  of  the  tes- 
tator's effects  had  ever  actually  passed  into  the  hands  of 
Mills.  The  learned  judge  being  of  opinion  that  the  evi- 
dence offered  was  sufficient  to  show  that  there  were  assets 
in  the  hands  of  Mills,  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  but  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit.  In  Easter  term  last  a  rule  nisi  was  accord- 
ingly moved  for  and  obtained  by  Storkes,  Serjt.;  against 
which. 
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Biggs  Andrews  and  Austin  now  shewed  cause.  It  is 
the  duty  of  the  executors  to  exhibit  an  inventory  at  the 
time  they  take  out  probate,  and  by  the  ecclesiastical  law 
they  are  protected  from  any  liability  beyond  the  value  of 
the  effects  stated  in  the  inventory,  unless  it  be  proved  by 
the  party  claiming,  that  further  assets  have  come  to  their 
hands.  It  is  stated  in  Burn's  Eccl.  Law,  (a)  that  it  is 
the  duty  of  every  executor  and  administrator,  at  the  time  of 
the  grant  of  probate  or  administration,  to  produce  an  in- 
ventory of  the  goods,  chattels,  and  credits  of  the  deceased; 
that  in  general   an    executor  who  intermeddles  with  the 

(a)  In  the  6t!tx  edition,  vol.  4,  p.  294,  title  Wills. 
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making  au  inventory,  shall  be  bound  to  answer  every  cre- 
ditor his  whole  debt,  and  to  every  legatee  his  whole  legacy, 
for  in  such  case  Uie  law  presumes  that  tlie  effects  are  suffi- 
cient; otherwise,  the  executor  is  presumed  to  have  no 
more  goods  of  the  testator's  than  are  described  in  the  in- 
ventory, therefore  any  claimant  who  affirms  that  the  testa- 
tor left  further  assets,  must  prove  it.  The  executors 
therefore  derive  considerable  benefit  from  the  exhibiting  an 
inventory,  as  they  thereby  discharge  themselves  from  the  pay- 
ment of  debts.  J[Parkef  J.  It  is  not  the  practice  to  exhibit 
an  inventory.  In  the  new  edition  to  Burn's  Ecclesiastical 
Law  (a),  there  is  a  note  upon  this  point.]  In  vol.  4,  p.  3 10  of 
the  same  work,  it  is  said,  that  although  such  inventory  is  not 
required  by  law  to  be  made,  yet  if  it  be  made  upon  fair  ap- 
praisement, and  exhibited  before  the  judge  who  proves  the 
will  upon  the  oath  of  the  executor,  such  inventory  shall  re* 
ceivc  credit  in  all  causes  and  Courts,  and  he  that  exhibits  the 
same  be  freed  from  the  burthen  of  proving  that  the  deceased 
had  no  more  goods.  In  Toiler  on  Executors  {b)  there 
are  observations  to  the  same  effect  In  Orr  v.  Kaives  (c), 
whkb  was  a  bill  for  satisfaction  of  a  legacy  out  of  the  assets 
against  tlie  representatives  of  an  executor  who  had  not  ex- 
hibited an  inventory,  to  be  paid  the  whole  of  the  legacies. 
Sir  John  Strange  says,  "  Not  exhibiting  an  inventory 
which  every  executor  ought,  especially  in  a  deficient 
estate,  is  an  imputation  upon  him.  Whereas  no  laches 
can  in  this  case  be  imputed  to  the  plaintiff  in  not  calling 
on  him.  This,  though  not  conclusive  evidence,  always 
inclines  the  Court  to  bear  harder  on  au  executor,  because 
he  may  at  any  time  relieve  himself  by  an  inventory,  if  he 
finds  the  estate  deficient. '^  It  must  have  been  on  this 
principle  that  tlie  case  of  Parsom  v.  llmtcock  {d)  was  de- 
cided*   That  was  an  action  of  debt  against  three  executors, 

(a)  Vol.  4,  p.  293,  note  (3).  (c)  2  Vescy,  sen.  194. 

(b)  P.  247.  (d)  1  Moody  &  M.  330. 
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they  pleaded  plene  adminislraveruni.  The  plaintiff  pro- 
duced, as  evidence  of  assets,  an  inventory  of  the  goods  of 
the  testator  signed  by  two  of  the  defendants.  Parke,  J.  Steark 
there  says,  *'  I  thinL  the  defendant  v^ho  did  not  sign  the  in-  Mills. 
ventory,  is  entitled  to  a  verdict.  The  substance  of  the 
plea,  as  far  as  she  is  concerned,  is,  that  she  administered  all 
that  ever  came  to  her  hands  for  that  purpose,  and  there  is 
no  evidence  that  any  ever  did  so.  I  think  the  phiintiff  can 
only  have  his  verdict  against  the  two  who  signed  the  uiven- 
tory."  In  the  present  case  the  delivery  by  the  one  executor, 
and  the  assent  of  the  other,  arc  much  stronger  evidence 
tiian  the  mere  signing  of  the  inventory.  [Parke,  J.  In 
Parsons  v.  Hancock,  the  inventory  had  not,  I  believe,  been 
delivered  previously  to  the  probate  of  the  will.]  The  in- 
ventory in  this  case  would  have  been  sufficient  to  protect 
Mills,  and  it  must  also  have  its  usual  weight  as  evidence 
that  the  effects  mentioned  in  it  came  to  his  hands.  In 
Bailer's  N.  P.  142,  b.  there  is  the  following  case  of  AyUjf 
V.  AifUff.  The  sheriff  to  a  sci.  fa.  having  returned  that  the 
defendant  and  the  executor  had  wasted,  he  appeared  at  the 
return  of  the  writ  and  plene  adndnistravit,  and  traversed  the 
wasting.  On  issue  thereon,  the  inventory  exhibited  by  the 
defendant  at  the  Ecclesiastical  Court  was  allowed  to  be 
evidence  sufficient  to  put  the  executor  to  shew  how  he  had 
disposed  of  the  goods  and  money  mentioned  therein  (a).  In 
Foster  v.  Blakelock  (6),  tlie  probate  granted  to  the  defend* 
ant  was  held  sufficient  presumptive  evidence  of  assets  in 
his  hands  to  the  amount  covered  by  the  stamp.  But  the 
case  does  not  rest  solely  upon  the  circumstance  of  the  de- 
livery of  the  inventory.  Mills  was  bound  to  see  to  the 
proper  administration  of  the  testator's  property,  inasmuch 
as  he  permitted  the  other  defendant  to  take  and  continue 
iu  possession  of  it.  He  connived  at  the  use  of  the  goods 
by  her,  and  he  is  tlierefore  liable  on  her  devastavit.      In 

(a)  See  3  Starkie  on  Evidence,  (6)  8  D.  &  R.  48,  S,  C.  5  B.  & 

322,  2  cd. ;  and  Giks  v.  Dyson,  t      C.  328. 
Starkie,  32. 
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Churchill  v.  Hopson{a),  it  is  said  "Iflheie  be  two  exe- 
cutors^ and  they  join  in  the  receipt,  and  one  only  receives 
the  money,  as  to  creditors  who  wouUl  have  the  utmost 
benefit  of  law,  each  is  liable  for  the  whole,  though  one  exe- 
cutor alone  might  give  a  discharge  and  the  joining  of  the 
other  was  unnecessary."  In  the  case  of  Sadler  v.  Hobb${b\ 
which  was  a  bill  against  executors,  the  Lord  Chancellor 
says,  "  I  take  it  to  be  clear  that  where  by  any  act  or  any 
agreement  of  the  one  party  money  gets  into  the  hands  of 
bis  companion,  whether  a  co-trustee  or  co-executor,  they 
shall  both  be  answerable."  Cross  v.  Smith  (c)  fully  sup- 
ports the  decision  in  Sadler  v.  Hohbs,  [Parke,  J.  There 
the  executor  had  actually  received  the  money,  and  had 
allowed  it  to  pass  into  his  co-executor's  hands.]  The  prin- 
ciple in  this  case  is  the  same.  The  executor  knew  that 
the  farming  stock  was  the  property  of  the  executors,  and 
he  saw  the  executrix  employing  them,  but  not  using  them 
for  the  purposes  to  which  they  ought  to  have  been  applied. 
The  receipt  by  her  under  such  circumstances  must  be  con- 
sidered as  a  receipt  by  him. 

Stokes,  Serjt.,  and  Kellyy  in  support  of  the  rule.  The 
jury  at  the  trial  negatived  the  supposition  that  Mills  ever 
exercised  any  authority  over  the  goods  while  in  the  posses- 
sion of  the  widow.  Mills  never  did  interfere  at  all,  and  it 
was  proved  that  no  assets  had  come  to  his  hands.  The 
whole  question  at  the  trial  came  to  this  one  point,  whether 
or  not  the  joint  exhibiting  of  the  inventory  is  of  itself  suf- 
ficient evidence  of  assets  having  come  to  the  hands  of  Mills, 
In  all  the  cases  which  have  been  cited  it  is  assumed  that 
assets  bad  come  to  the  executor's  hands.  In  Cross  v.  Smith 
assets  had  come  to  the  executor's  hands,  and  he  had  allowed 
them  to  pass  to  the  other  executor.  It  is  apprehended  that 
the  broad  principle  is  laid  down  in  Irving  v.  Peters  {d)j 
where  it  is  said,  when  a  defendant  pleads  plene  administra- 

(a)  1  Salkeld,  318.  {c)  7  East,  24«. 

(6)  2  Brown's  Ch.  Cases,  110.         (d)  QT.  R.  688. 


Stearn 
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ril,  it  must  be  admitted  now  that  be  is  only  answerable  to         1833. 
the  amount  of  the  assets  proved.     This  brings  it  back  to 
the  question  whether  the  exhibiting  of  the  inventory  is  suf-  v, 

ficient  proof  of  a  receipt  of  the  assets  by  Mills.     It  is  sub-       Mills. 
mitted  that  it  is  not  so,  and  that  if  it  affords  a  primsi  facie 
presumption  of  assets,  that  presumption  is  fully  rebutted 
by  the  proof  in  this  case,  that  no  assets  ever  in  fact  came 
to  the  executor's  hands. 

Denman,  C.J. — It  appears  to  me  that  the  exhibiting  of 
the  inventory  is  no  proof  of  assets  in  the  hands  of  Mills; 
nor  can  the  evidence  of  his  going  to  make  a  statement  of 
the  testator's  effects  in  reason  affect  him  with  the  receipt 
of  assets.  The  inventories  mentioned  in  some  of  the  cases 
cited  are  inventories  of  what  the  executor  had  actually  re- 
ceived, and  not,  as  in  this  case,  a  mere  statement  of  the 
amount  of  the  testator's  effects.  Mills  has  accounted  for 
all  the  assets  which  have  ever  come  to  his  hands.  The 
going  upon  the  farm  does  not,  I  think,  at  all  vary  the  case; 
and  it  was  taken  for  granted  upon  the  trial  that  he  had  :not 
further  interfered.  The  form  of  the  rule  which  has  been 
obtained  in  this  case  is  for  a  nonsuit,  and  I  am  of  opinion 
that  this  rule  must  be  made  absolute. 

LiTTLEDALE,  J. — ^I  am  entirely  of  the  same  opinion^ 
without  considering  whether  the  inventory  would  be  evi- 
dence or  not  in  any  case.  If  it  clearly  appears,  as  here, 
that  no  assets  have  ever  come  into  the  executor's  hands, 
the  inventory  is  no  evidence  to  the  contrary.  Suppose  the 
case  of  executors  living  in  London,  whose  testator  had 
effects  in  Yorkshire  and  in  Cornwall ;  if  it  be  necessary 
that  an  inventory  should  be  made  out  before  probate,  and 
such  inventory  is  to  be  evidence  of  assets,  the  executors 
must  go  into  Yorkshire  and  Cornwall  to  take  possession  of 
and  value  the  effects,  before  obtaining  probate.  Or,  sup- 
pose a  testator  has  goods  in  the  hands  of  a  factor^  who 
becomes  insolvent  subsequently  to  the  testator's  death,  are 
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1833.  the  executors  to  be  liable  to  the  extent  of  tlie  value  of  the 
goods  f  The  onus  proband!  ought  to  lie  on  the  persons 
who  affirm  that  the  executors  have  assets.  I  do  not  accede 
to  the  doctrine  laid  down  in  Foster  v.  Blakehck,  The 
question  does  not  appear  to  have  been  fully  brought  before 
the  Court.  I  perceive  that  I  did  not  participate  in  the 
decision. 

Parke,  J. — I  am  clearly  of  the  same  opinion.  In  the 
first  place,  it  is  to  be  considered  what  is  the  effect  of  the 
inventory;  and  secondly,  whether,  in  the  equivocal  circum- 
stances under  which  this  inventory  was  presented,  it  is  to 
be  considered  as  the  inventory  of  both.  Assuming  that  it 
was  exhibited  by  both,  it  is  merely  an  inventory  of  the 
articles  belonging  to  the  testator.  I  will  not  decide  whether 
or  not  this  would  be  prim*^  facie  evidence ;  but  supposing 
that  it  is  such,  it  is  capable  of  being  rebutted  by  proof  that 
the  executor  actually  never  did  receive  the  articles  men- 
tioned in  it.  It  called  upon  the  defendant  for  an  answer, 
and  that  answer  has  been  given.  To  say  that  when  both 
executors  go  before  the  archdeacon  and  exhibit  an  inven- 
tory, that  they  shall  both  be  liable  to  assets  to  the  amount 
stated  in  the  inventory,  is  what  no  case  has  as  yet 
decided.  No  one  can  doubt  the  propriety  of  the  deci- 
sion iu  Cross  v.  Sntith,  In  that  case  one  executor  had 
actually  received  the  goods  of  the  testator,  and  had  intrusted 
them  to  his  co-executor.  He  was  bound,  therefore,  to 
look  to  the  administration  of  the  testator's  effects.  But  to 
say  that  one  executor  shall  be  bound  conclusively  by  the 
act  of  the  other,  is  going  beyond  what  any  case  has  as  yet 
decided.  The  case  of  Foster  v.  Blakelock  did  not  undergo 
much  discussion.  An  executor  is  not  answerable  to  the 
amount  of  assets  covered  by  the  stamp  on  the  probate,  as 
he  includes  all  debts  in  the  amount  upon  which  the  duty  is 
paid*  The  executor  is  certainly  not  responsible  to  creditors 
for  any  debts  beyond  the  amount  of  assets  which  he  has 
iMuaiiy  received. 

Rule  absolute. 
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Roberts  v.  Davey. 

xRESPASSy  for  onieriiig  certain  lands  of  the  plaintiff,  ij.  grants  to  £. 
called  Carvannell»  in  the  parish  of  Gwennap»  in  the  county  enter mranhis 
of  Cornwall;  another  closci  in  the  same  parish,  called  lands  to  search 
Longcroft;  and  another  close  in  the  same   county;   and  ores  for  a  term 

sinking  pits  in  the  said  closes,  and   carryine  away  ore.  of  21  years, 
rru  '  .  ?  .      with  a  proviso 

The  declaration  also  contained  a  count  de  bonis  asportatis.  that  if  B. 

Pka,  first,  not  guilty:  Secondly,   liberum   tenementum:  jh^i^nerfo? 

and  thirdly,  a  special  plea  to  this  effect,  that  in  1821)  one  six  months, or 

SiephtH  Eastkke  was  seised  in  fee  of  a  third  part  of  the  ^[^^p  ^"fi^^ 

lands  in  which  8cc.  and  by  an  indenture  between  EaUUke  covenants  con- 

i»     1  1     1-  1       n   «f     t       i.     1  1  tomed  m  the 

of  the  one  part,  and   John  Jbuitock  of  the  other  part,  licence,  then 

EaUicke  granted  to  J.  Bullock,  his  executors,  administm-  t>>f' supposed 

**    .  '  ^  .       mdenture,  and 

tors  and  assigns,  full  and  free  liberty,  licence  and  authority  the  liberties, 
to  dig,  work,  mine   and  search  for  tui,  tin  ore,  copper,  -J^^"^*^d 
copper  ore,  lead,  lead  ore,  and  all  other  ores,  inetals  or  authorities 
minerals,  witliin,  upon,  through,  out  and  under  one  third  granted  shall 
part  undivided  in  the  lands  in  which  &c«,  with  liberty  to  c^se,  ^^^^ 
erect  all  engines  and  other  buildings  as  might  be  uaeful  utterly  void 

and  convenient  to  J.  Bullock,  his  executors,  administrators,  ""^  ^^"^,«  , . 

.  .         .        effect :— Held, 

co-adventurers  and  assigns,  lu  the  exerase  of  such  liberties,  that  the  word 
licences,  powers  and  authorities,  and  also  to  divert  all  bJ^oi^s^md^ 
watercourses,  and  also  to  dig  any  new  leet  for  the  convey*  to  mean  void- 
ing  of  any   water,  habendum  for  21  years.     Before   the  some  act  of 

expiration  of  this  term,  on  the  23d  November,  18S7,  that  ^,'  ^?  show 

his  election  to 
«/.  Bullock  made  his  will,  and  appointed  Betsj/  Lovell  Bui-  enforce  the 

lock  his  executrix  and  died.     That   B.  L.  Bullock  took  ^orfeitun,  is 

necessary  to 

upon  herself  the  execution  of  the  will,  and  was  thereby  put  an  end  to 
legally  entitled  to  the  use,  exercise  aad  enjoyment  of  the  ^  ^^^^^^' 
liberty,  licence  and  authority  so  granted  by  the  said  indeo* 
ture.  And  that  because  B.  L.  BuUock  could  not  enjoy 
the  liberties  so  granted,  the  defendant  us  her  servant  en- 
tered &c.  Issue  was  joined  upon  the  first  plea.  To  the 
second  plea,  the  plaintiff  newly  assigned.  And  to  the 
third  plea,  plauitiff  replied,  that  the  liberties,  licence  and 


444 


1833. 


ROUERTS 
V. 

Davey. 


CASES  IN  THE  KING  S  BENCH, 

authority  mentioned  in  the  third  plea,  were  granted,  sub- 
ject to  and  under  a  condition,  ihsit  i(  J » Bullock,  his  execu- 
tors, administrators  or  assigns,  should  at  any  time  or  times 
neglect  effectually  to  work  the  said  premises,  for  any  time 
or  times  exceeding  in  the  whole  six  calendar  months  in 
any  one  year  of  the  term,  or  should  not  work  effectually 
such  mine  or  mines,  and  the  veins  and  lodes  discovered  or 
to  be  discovered  within  the  premises,  unless  hindered  by 
extremity  of  water  or  other  unavoidable  accident,  or  should 
fail  in  the  performance  of  any  of  the  covenants,  conditions 
and  agreements,  affirmative  or  negative,  in  the  said  inden- 
ture contained,  then  that  the  supposed  indenture,  and  the 
liberties,  licences,  powers  and  authorities  thereby  granted, 
and  every  of  them,  should  cease,  determine,  and  be  utterly 
void  and  of  no  effect.  The  replication  then  averred,  that 
J.  Bullock  in  his  lifetime  bad  neglected  to  work  the  said 
premises,  not  having  been  hindered  by  extremity  of  water 
or  other  unavoidable  accident,  and  that  neither  J.  Bullock 
in  his  lifetime,  nor  B.  L»  Bullock  since  his  decease,  had 
performed  the  said  condition.  The  replication  also  newly 
assigned  more  force  than  was  necessary  for  enjoying  the 
said  liberty.  The  defendant  by  his  rejoinder  took  issue  on 
the  first,  and  confessed  the  second  new  assignment,  and 
demurred  generally  to  the  replication  as  to  the  last  plea. 
Joinder  in  demurrer. 


Follett  in  support  of  the  demurrer. 

Parke,  J. — The  whole  question  turns  upon  the  mean- 
ing of  the  word  *  void.*  In  order  to  know  whether  void 
means  absolutely  void,  or  void  upon  the  election  of  the 
lessor,  Qr  voidable  by  entry,  it  is  necessary  to  look  at  the 
whole  context  of  the  deed.  This  we  cannot  do  upon 
these  pleadings,  the  deed  not  being  entirely  set  out. 


FoUeit.    It  is  the  ordinary  mining  lease  of  the  county 
of  Cornwall.    It  seems  quite  clear  that  it  is  a  reservation 
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for  the  benefit  of  the  landlord,  and  it  is  a  proviso  for  re- 
entry in  case  of  not  working  the  mine. 

The  Court  intimating  an  opinion  that  they  could  not 
give  judgment  without  seeing  the  whole  of  the  deed,  it  was 
ogreed  by  the  parties  that  the  deed  should  be  considered 
as  entirely  set  out  in  the  pleadings,  the  record  to  be 
amended  accordingly.  The  lease  or  licence  was  in  the 
usual  form  (a),  and  reserved  a  royalty  rent. 
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Folleii,  The  question  simply  is,  whether  the  lease  is 
absolutely  Void  immediately  upon  the  non-performance  of 
the  condition,  or  void  only  upon  the  lessor's  doing  some 
act  to  shew  his  election  to  take  advantage  of  the  forfeiture. 
There  is  no  doubt  that,  under  the  facts  stated,  the  lease 
might  have  been  put  an  end  to,  but  if  nothing  has  been 
done,  the  lease  continues  in  force.  The  construction  of 
the  lease  upon  this  point,  is  the  same  as  that  in  Doe  v. 
Bancks  (6).  In  that  case  the  plaintiff  had  granted  to  the 
defendant  a  lease  of  certain  mines,  and  the  proviso  was, 
that  if  the  defendant  should  stop  or  cease  working  at  any 
time  for  two  years,  the  lease  should  be  deemed  void  to  all 
intents  and  purposes.  The  Court  held  the  lease  voidable, 
and  Abbott,  C.  J.  there  says,  **  Notwithstanding  the  lan<^ 
guage  of  this  lease  it  did  not  become  absolutely  void  by  a 
cessor  of  two  years,  unless  the  landlord  thought  fit  to  make 
it  so."  Ill  ylrnsby  v.  Woodward  {c),  there  was  an  agree- 
ment for  a  lease,  with  a  proviso  that  if  the  rent  should  be 
in  drrear  21  days  after  demand  made,  or  if  any  of  the  cove- 
nants should  be  broken,  then  the  term  thereby  granted,  or 
so  much  thereof  ks  should  be  then  to  accrue  and  unelc- 
pired,  should  cease,  determine,  and  be  utterly  void,  and  it 
should  be  lawful  for  the  landlord  to  re-enter.  Lord  Ten- 
terden,  C.  J.  said,  '*  Taking  the  two  clauses  of  the  proviso 


(a)  Vide  Doe  v.  Wood,2  B.  & 
Aid.  724;  Rctoe  v.  Brenton,  3  M. 
&  Ryl.  133. 


(6)  4B.  &;  Ald.401. 
(c)  G  B.  &  C<  519. 
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together,  the  sound  construction  of  them  gives  to  the  land- 
lord a  right  to  re-cuter,  to  be  exercised  or  not  at  his  elec- 
tion;** otherwise  the  latter  clause,  *'  it  shall  be  lawful  to 
re-enter,"  would  have  no  effect.  Litlledale,  J.  says, ''  In 
this  case  the  lease  was  not  void,  but  voidable,  and  the 
landlord  was  bound  to  re-enter  in  order  to  take  advantage 
of  the  forfeiture,  as  in  the  case  of  freehold  interests/*  In 
Ride  V.  Farr  (a),  the  proviso  in  the  lease  was,  ^'  that  if  the 
rent  should  be  unpaid  90  days  next  after  the  daj  or  time 
when  the  same  was  reserved,  then  the  demise,  and  every 
article,  clause  and  thing  therein  contained,  should  cease, 
determine,  and  be  utterly  void;  and  Lord  El/etiborough 
there  says,  "  It  would  be  contrary  to  a  universal  principle 
pf  law,  that  a  party  shall  never  take  advantage  of  his  own 
wrong,  if  we  were  to  hold  that  a  lease  which  in  terms  is  a 
lease  for  12  years,  should  be  a  lease  determinable  at  the 
will  and  pleasure  of  the  lessee,  and  that  a  lessee  by  not 
paying  his  rent  should  be  at  liberty  to  say  that  the  lease  was 
void ;  and  on  this  principle,  even  if  it  were  not  borne  out  so 
strongly  as  it  is  by  the  consent  of  authorities,  it  would  be 
sufficient  to  bold  that  the  lease  was  only  void  as  against 
the  lessee,  not  against  the  lessor.'*  From  these  cases  it 
appears  that  the  distinction  between  freeholds  and  terms 
for  years  as  to  necessity  of  an  entry,  to  determine  the  inter- 
est|  no  longer  exists  (&),  that  it  is  equally  necessary  in  the 
one  case  as  in  the  other,  and  that  the  lease  is  in  trutli  not 
void,  but  determinable  at  the  election  of  the  landlord.  It 
does  not  appear  upon  the  pleadings  in  this  case,  that  the 
lessor  has  done  any  act  declaratory  of  his  option  to  deter- 
mine the  lease,  and  it  is  not  for  the  plaintiff,  who  so  far  as 
appears  upon  the  pleadings  is  a  stranger  both  to  the  grantor 
and  grantee,  to  say  that  the  lease  or  licence  is  determined. 


(fl)  6M.&S.  121. 

{b)  There  is  still  this  difference, 
that  to  detennine  a  freehold  inter- 
est, there  must  be  an  actual  entry 
or  something  tantamount,  even 
where  the  estate  is  declared  to  be 


void  on  non-performance  of  the 
condition;  but  in  the  case  of  a 
chattel,  any  thing  shewing  the  in- 
tention of  the  party  to  insist  upon 
the  forfeiture  is  sufficient. 
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Jeremy y  contr^.  This  is  a  mere  licence  to  enter  for  the 
purpose  of  searching  for  minerals,  and  passes  no  interest  in 
the  land.  In  Doe  v.  Wood  (a)  a  deed  similar  to  this,  except 
that  the  words  in  the  operative  part  were  more  applicable 
to  a  lease  than  the  expressions  in  the  premises  of  the  present 
deed  are,  was  held  to  be  a  mere  licence/and  not  a  lease. 
That  case  is  also  an  authority  to  shew  that  a  very  slight  act 
done  by  the  grantor  is  evidence  of  an  intention  on  his  part 
to  determine  the  licence.  The  next  question  which  arises 
is,  whether  this  licence  is  void  or  voidable,  and  whether  any 
entry  is  necessary  on  the  part  of  the  grantor.  It  is  import- 
ant to  consider  what  was  the  consideration  for  the  licence. 
The  condition  attached  to  the  grant  of  the  licence  was  a 
condition  precedent,  and  the  performance  of  that  condition 
was  the  consideration  which  induced  the  grantor  to  grant 
the  licence.  Unless,  therefore,  «7.  Bullock  worked  the 
mine,  which  was  the  condition  of  the  grant,  he  had  no 
interest  in  the  land.  It  is  laid  down  in  a  note  to  the  case 
of  Pordage  v.  Cole  (A),  that  where  mutual  covenants  go  to 
the  whole  consideration  on  both  sides,  they  are  mutual 
conditions,  and  performance  must  be  averred  before  the  one 
covenanting  party  can  bring  an  action  against  the  other. 
Arnsbyv.  Woodward  is  totally  different  from  the  present,  both 
in  the  language  of  the  proviso  and  also  in  the  facts.  There 
was  in  that  case  a  clause  of  re-entry  which  was  held  by  the 
Court  to  override  the  whole  proviso,  and  thus  it  became  neces- 
sary for  the  landlord  to  re-enter.  The  landlord  had  also  in 
that  case  received  rent  from  bis  tenant  after  the  time  of  his 
forfeiture,  and  thus  he  had  acknowledged  a  subsisting 
tenancy.  In  the  case  of  Doe  v.  Bancks,  the  tenant  was 
endeavouring  to  take  advantage  of  his  own  wrongful  act, 
and  to  reduce  a  lease  for  years  to  a  tenancy  from  year  to 
year.  In  Ride  v.  Farr  the  landlord  had  received  rent  after 
the  happening  of  the  forfeiture.  At  the  time  of  granting 
the  licence  the  grantor  was  in  possession,  and  continued  so 
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afterwards ;  therefore  there  could  be  no  occasion  for  a  re- 
entry. lPark,J.  It  still  comes  to  the  original  question  whether 
the  grantor  is  not  obliged  to  do  some  act  before  the  licence 
becomes  absolutely  void.]  It  lies  upon  them  to  say  that  no 
act  has  been  done  on  the  part  of  the  grantor  to  shew  his 
acceptance  of  the  forfeiture.  IParke,  J.  It  is  for  you  to  shew 
that  you  have  done  something,  if  the  meaning  of  the  word 
'  void'  is  merely  void  upon  the  election  of  the  grantor.] 
The  grantor  has  allowed  another  person  to  come  into  pos- 
session :  it  must  be  presumed,  that  a  party  who  is  in  pos- 
session is  seised,  and  if  the  grantor  has  given  the  plaintiff 
seisin,  he  has  not  given  him  an  estate  sub  modo.  [Parke,  J. 
It  does  not  appear  that  he  has  given  him  an  unqualified 
estate.  It  comes  to  the  simple  question  whether  or  not  the 
licence  is  absolutely  void.]  The  licensee  has  totally  failed 
in  the  performance  of  that  which  is  the  whole  consideration 
of  the  licence.  In  Fenn  v.  Smart  (a),  Bayley,  J.  says,  "  If 
the  estate  be  granted  upon  condition  that  if  the  grantee  do 
such  an  act,  the  estate  shall  thereupon  immediately  cease 
and  determine,  then  no  entry  is  necessary."  The  distinction 
is,  that  where  the  performance  lies  in  the  lessee,  the  non- 
performance makes  the  lease  void  as  to  him.  Here  the 
licence  has  never  been  exercised,  it  not  being  alleged  that 
the  licensee  ever  entered. 


Denman,  C.  J. — There  is  nothing  in  the  pleadings  to 
connect  Easticke  with  the  plaintiff.  Therefore  it  appears  to 
me  that  the  question  as  to  whether  the  grantor  oughts  under 
the  terms  of  this  proviso,  to  do  any  thing  to  shew  his  inten- 
tion to  accept  the  forfeiture  does  not  arise.  But  supposing 
that  the  question  did  arise,  it  appears  to  me  to  be  quite  clear, 
upon  the  authority  of  the  case  of  Doe  v.  Bancks,  that  he 
must  do  some  act  to  shew  his  determination,  and  that  until 
he  does  so  the  licence  continues  in  force. 


LiTTLEDALE,  J. — I  am  of  Opinion  that  this  replication 
cannot   be  supported.     In   the  case  of  Doe  v.  Baucks, 

(a)  12  il^st,  448,  in  arg. 
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supposing  this  to  have  been  a  lease  of  the  mines,  it  would 
have  been  necessary  to  prove  some  re-entry  or  act  of  the 
landlord.  Although  1  admit  that  this  is  not  the  case  of  a 
lease  of  the  land,  but  is  a  mere  licence  or  authority,  I 
think  the  grantor,  or  party  claiming  under  him,  should  have 
done  something.  Upon  the  analogy  of  this  case  to  the  case 
of  a  lease,  I  think  it  vislh  for  Easticke  to  give  some  notice  that 
he  had  put  an  end  to  the  licence,  and  that  until  that  was  done 
the  licence  continued.  It  has  been  argued  that  the  posses- 
sion of  the  plaintiff  is  like  a  re-entry,  but  that  does  not  at  all 
appear  upon  the  pleadings.  It  is  not  shewn  that  the  plaintiff 
comes  in  under  the  lessor,  and  he  may  be  a  perfect  stranger. 
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Parke,  J. — I  am  also  of  opinion  that  the  replication 
cannot  be  supported.  The  only  question  is,  whether  the 
word  '  void'  means  voidable,  or  absolutely  void.  If  it  is 
voidable,  it  must  be  so  either  by  re-entry  or  by  the  grantor 
making  his  election.  As,  however,  there  is  no  state- 
ment in  the  case  of  any  act  shewing  the  election,  nor  of 
any  re-entry,  it  is  not  necessary  for  us  to  decide  which  of 
the  two  it  means.  The  case  of  Doe  v.  Bancks  applies  to 
this  case ;  it  is  quite  clear  that  this  licence  is  not  absolutely 
void  upon  non-performance,  but  only  to  be  avoided  upoii 
some  act  done  by  the  licencer.  There  must  be  something 
to  shew  that  Stephen  Easiicke,  or  some  one  under  him, 
made  his  election  to  accept  the  forfeiture. 

Judgment  for  the  defendant. 


Meager  v.  Smith. 
Assumpsit  for  work  and  labour  done  and  goods  sold  SemhU^  that 
and  delivered,  and  upon  the  common  money  counts.     Plea,  money  into 

general  issue.  The  defendant  had  paid  10/.  into  Court  Court  upon  an 
°  "^  indebitatus 

count  for  work  and  labour,  where  there  has  been  but  one  transaction  between  the  par- 
ties, admits  the  authority  of  the  agent  by  whom  the  work  was  ordered,  and  that  pay- 
ment of  money  into  Court  on  a  count  which  states  a  special  contract  admits  that  con- 
tract; but  payment  generally,  on  the  indebitatus  counts,  does  not  admit  the  causes  of 
action,  notwithstnnchng  the  late  rule  of  Court,  which  directs  the  particulars  to  be 
annexed  to  the  record. 

G  G 


460 


18SS. 


Meager 

V. 

Smitu. 


CASES  IN  THE  KINO's  BENCH, 

generally.  At  the  trial  before  BoUand,  B.  at  the  Glamor- 
ganshire spring  assizes,  1833,  the  following  facts  appeared. 
Messrs.  Gautier  and  Dubois  were  merchants  at  Brest,  and 
owned  a  schooner  called  the  Auguste  Virginie,  which  on 
the  Sd  May,  183],  was  damaged  while  proceeding  down 
the  Swansea  river.  The  defendant  was  the  correspondent  of 
the  owners,  and  one  Mills  was  the  defendant's  colliery  agent. 
Milh  directed  the  plaintiff,  who  is  a  ship-builder,  to  make 
a  survey  of  the  ship,  and  to  state  to  him  what  sum  would 
put  her  into  repair.  The  plaintiff  stated  that  the  expense 
would  be  between  70/.  and  80/.  Mills  then  ordered  that 
what  was  necessary  should  be  done.  Mills  visited  the 
vessel  once  a  week  whilst  she  was  under  repair,  and  upon 
one  of  those  occasions  the  bad  state  of  the  vessel  was 
pointed  out  to  him.  The  defendant  himself  also  saw  the 
vessel  twice  whilst  she  was  repairing.  The  vessel  was  re- 
paired so  as  to  be  completely  seaworthy.  The  particulars 
of  the  plaintiff's  demand  were  for  l65/.,  for  materials  fur- 
nished and  labour  bestowed  upon  the  repairing  of  the 
vessel.  Credit  was  given  for  70/.  paid  by  the  defendant 
on  account.  Deducting  the  70/.  paid  on  account,  and  the 
10/.  paid  into  Court,  the  plaintiff  claimed  a  balance  of  85/. 
The  learned  judge  told  the  jury  to  consider,  1st,  whether 
any  authority  at  all  to  repair  the  ship  had  been  given  by 
the  defendant  to  the  plaintiff;  and  secondly,  if  any  such 
authority  had  been  given,  whether  the  defendant  was  au- 
thorized to  exceed  80/.  The  jury  found  a  verdict  for  the 
defendant.  In  Easter  term  last  a  rule  nisi  for  a  new  trial 
was  obtained,  on  two  grounds.  1st,  That  the  question  had 
been  improperly  left  to  the  jury ;  and  secondly,  that  the 
payment  of  money  into  Court  admitted  the  contract. 
The  rule  nisi  was  granted,  on  the  tirst  ground,  on  the 
supposition  that  the  only  question  left  by  the  learned 
Judge  to  the  jury  was,  whether  Mills  was  the  agent  of  the 
defendant.  It  appeared  that  the  jury,  upon  the  question 
being  put  to  them  at  the  desire  of  the  plaintiff's  counsel, 
immediately  after  the  delivery  of  the  verdict,  stated  that  Mills 
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was  not  authorized  by  the  defendant  to  order  the  repairs 
to  be  done.    Against  this  rule, 

Mauk  and  K  F.  Williams  now  shewed  cause.  The  case 
was  properly  left  to  the  jury.  It  was  material  to  consider 
to  what  extent  the  plaintiff  was  authorized  to  repair  the 
ship.  The  defendant  might  be  willing  to  expend  a  certain 
sum  in  repairing  the  ship,  and  no  more.  The  payment  of 
money  into  Court  does  not  admit  the  defendant's  liability 
beyond  the  sum  paid  in.  Where  no  particulars  of  demand 
have  been  delivered,  the  payment  of  money  upon  die  com- 
mon counts  does  not  admit  a  specific  contract.  Suppose 
in  this  case  10/.  had  been  due  from  the  defendant  to 
the  plaintiff  for  money  lent,  the  debt  of  10/.  and  this 
demand  for  repairing  the  ship  might  have  been  claimed 
uttder  counts  similar  to  those  in  this  declaration,  surely  the 
payment  of  10^  would  not,  in  that  case,  be  an  acknowledge 
ment  of  the  contract  for  the  repairs.  Again,  suppose  there 
be  both  a  special  agreement  and  such  a  contract  as  might  be 
proved  under  the  common  counts,  and  the  defendant  pays 
money  into  Court,  upon  a  declaration  containing  only  the 
common  counts,  is  that  to  be  holden  an  admission  of  the 
special  agreement  ?  The  effect  of  paying  money  into  Court 
upon  the  common  counts  is  simply  that  of  deducting  from 
the  plaintiff's  demand  the  amount  paid  in.  In  Seaion  v. 
Benedict  {a)  Mr.  Justice  Gaselee  says,  **  On  the  subject  of 
payment  of  money  into  Court  I  entertain  no  doubt.  Pay- 
ment into  Court  generally  in  (indebitatus)  assumpsit,  admits 
nothing  beyond  the  amount  of  the  sum  paid  in.  Where, 
indeed,  there  is  a  special  contract,  the  payment  into  Court 
admits  that  contract;  but  where,  as  in  the  common  in- 
debitatus assumpsit,  the  demand  is  made  up  of  several 
distinct  items,  the  payment  admits  no  more  than  that 
the  sum  paid  in  is  due."  It  is  a  privilege  of  the  de- 
fendant to  pay  money  into  Court  applicable  to  any  demand 
the  plaintiff  may  prove.     It  is  not  incumbent  upon  the  de- 

(a)  5  Bingb.  38. 
G  G  2 
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fendant  to  be  prepared  to  prove  upon  what  matter  he  paid 
money  into  Court.  There  is  no  authority  to  shew  that  the 
payment  of  money  into  Court  generally  relieves  the  plaintiff 
from  any  part  of  his  proof.  [Parke,  J.  Payment  of 
money  into  Court  admits  that  something  is  due  on  the 
cause  of  action  stated  in  the  declaration,  and  if  there  is  but 
one  transaction  between  the  parties,  is  it  not  an  admission 
that  there  is  something  due  on  that  account?]  It  may  be 
said  that  the  10/.  paid  into  Court  is  money  paid  for  the 
purpose  of  purchasing  peace.  It  was  for  the  jury  to  con- 
sider whether  Mills  had  any  authority  to  bind  the  defend* 
ant  beyond  the  sum  paid  into  Court. 


Evans  and  Whitcomb  in  support  of  the  rule.  It  was  con- 
sidered by  every  one  at  the  trial  to  be  a  mere  question  as  to 
the  amount  of  damages,  or  what  was  a  sufficient  remunera- 
tion for  the  labour  bestowed.  The  subsequent  acts  of 
recognition,  by  the  defendant,  were  not  left  by  the  learned 
judge  to  the  jury.  If  by  the  payment  of  money  into  Court 
the  defendant  acknowledged  any  liability,  the  amount  of 
that  liability  was  the  question  for  the  jury.  This  case 
arose  since  the  late  rule  of  court,  which  directs  that  the 
particulars  of  the  plaintiff's  demand  shall  be  annexed  to 
the  record.  In  Macarthy  v.  Smith  (a),  it  was  decided  that 
it  is  unnecessary  to  prove  a  bill  of  particulars,  and  that  in 
fact  it  is  a  part  of  the  record.  Tindal,  C.  J.  there  says, 
''the  object  of  the  late  rule  was  to  save  the  trouble  of 
proving  the  bill  of  particulars."  In  this  case  the  bill  of 
particulars  gave  the  defendant  notice  of  the  nature  of  the 
demand.  [Littkdale,  J.  A  bill  of  particulars  may  be 
amended.  It  may  have  been  that  the  full  particulars  were 
not  delivered  until  after  the  money  was  paid  into  Court.] 
There  were  particulars  annexed  to  the  record,  and  there* 
fore  the  money  paid  into  Court  must  be  considered  as 
paid  in  with  reference  to  the  several  demands  contained  in 
the  particulars.     It  cannot  be  said  that  the  defendant  is 

(a)  Moore  &  Scott,  227 ;  8  Bingh.  145. 
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liable  for  BO/,  and  the  owners  of  the  ship  are  liable  for  the 
remainder^ 

Denman,  C.  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  appears  that  substantially  all  the 
points  of  the  case  were  left  to  the  jury.  I  had  rather  the 
point  of  authority  had  not  been  left,  as  the  payment  of 
tnoney  by  the  defendant  was  a  sufficient  recognition  by 
him  of  authority  to  a  certain  point.  The  question  of  liabi- 
lity having  been  submitted  to  the  jury,  they  found  a  ver- 
dict generally.  It  is  possible  that  they  may  have  thought 
that  Milk  had  authority  to  the  extent  of  80/.  When  a 
verdict  is  proposed  to  be  set  aside  on  the  suggestion  that 
the  jury  have  founded  their  verdict  upon  incorrect  grounds, 
it  should  be  most  clearly  shewn  that  such  is  the  case.  I 
do  not  see  sufficient  ground  for  saying,  from  the  ques- 
tion afterwards  put  to  the  jury,  that  they  have  proceeded 
upon  improper  grounds.  Upon  the  whole  I  think  the  opi- 
nion of  the  jury  was  fairly  given  upon  the  case. 

LiTTLEDALE,  J. — I  also  think  that  this  rule  should  be 
discharged.  It  has  been  contended  on  the  one  side,  that 
the  payment  of  money  into  Court  is  conclusive  evidence 
of  liability.  On  the  other  side,  that  it  is  not.  Payment  of 
money  into  Court  may,  under  some  circumstances,  be 
evidence  of  the  defendant's  liability  for  the  cause  of  action 
stated  in  the  declaration.  It  has  been  said^  that  it  is  to 
be  considered  as  a  payment  for  the  sake  of  purchasing 
peace.  But  it  is  not,  in  my  opinion,  to  be  regarded  in  that 
light  in  this  case,  but  as  a  formal  admission  of  a  cause  of 
action  and  an  admission  of  liability.  Then  comes  the  ques- 
tion, to  what  extent  is  it  an  admission  of  liability?  The 
money  may  be  paid  to  meet  a  demand,  perfectly  distinct  from 
that  which  is  the  subject  of  the  action  in  Court.  In  this 
case  it  was  competent  for  the  defendant  to  shew  that  he 
was  not  liable  beyond  the  sum  of  10/.,  the  money  paid 
into  Court.  The  action  was  brought  against  the  defendant, 
not  for  work  done  for  himself,  he,  therefore,  very  possibly 
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might  not  be  unwilling  to  be  liable  to  a  small  amount : — 
he  might  be  willing  to  have  repairs  made  sufficient  to  fit 
the  vessel  for  sailing,  although  he  might  be  unwilling  to 
give  direction  for  repairs  generally.  It  has  been  said 
in  this  case  that  the  payment  of  money  into  Court  must  be 
an  admission  of  that  which  is  contained  in  the  particulars,  as 
they  are  now  annexed  to  the  record,  and  must  be  taken  as 
part  of  the  declaration;  but  I  do  not  agree  to  that.  The  pay- 
ment of  money  into  Court  may  be  long  before  the  full  parti- 
culars are  delivered.  The  first  particulars  may  state  simply 
that  the  action  is  brought  for  work  and  labour.  The  second 
particulars,  in  which  the  cause  of  action  is  more  fully  set  out, 
may  not  be  delivered  until  after  the  money  is  paid  into 
Court.  Besides,  the  plaintiff  by  an  order  may  change 
his  particulars,  and  those  particulars  may  contain  other 
causes  of  action  than  those  mentioned  in  the  first.  The 
safer  way  is  to  adopt  the  old  rule  which  was  pursued 
before  the  particulars  were  annexed  to  the  record,  other- 
wise we  shall  be  involved  in  endless  perplexity.  It  seems 
to  me  that  the  case  was  properly  left  to  the  jury.  The 
second  question  was  material^  as  the  defendant  might 
have  given  authority  to  have  some  repairs  done,  yet  not 
beyond  a  specified  amount.  1  see  no  reason  for  disturbing 
the  verdict. 

Pakke,  J. — 1  do  not  feel  quite  satisfied  that  the  jury 
have  given  their  verdict  upon  a  right  ground;  and  if  the 
case  depended  upon  my  decision  I  might  send  it  for  a 
second  trial.  Two  questions  were  left  to  the  jury :  first, 
whether  Mills  had  any  authority  to  bind  the  defendant ; 
and  secondly,  whether  80/.  was  a  sufficient  sum  for  the 
repairs.  The  jury  seem  to  have  considered  only  one 
question,  namely,  the  first,  whether  Milk  had  any  authority 
from  the  defendant;  and  I  am  left  in  considerable  doubt 
whether  the  jury  did  not  decide  upon  that  point  alone. 
The  law  as  to  the  effect  of  payment  of  money  into  Court 
is  clear.  Where  a  count  states  a  special  contract,  the 
payment  of  money  into  Court  on  that  count  admits  the 
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contract.  But  where  the  counts  are  general,  all  that  it 
admits  is,  that  the  defendant  is  liable  for  some  demand  to 
the  amount  paid  in.  It  is  the  same  as  if  the  defendant  had 
paid  the  plaintiff  10/.  The  particulars  having  been  de^ 
livered  with  the  declaration,  shewed  that  the  action  Was 
for  work,  labour  and  materials;  the  payment  of  10/.  into 
Court,  if  there  is  no  other  contract  of  the  kind  between 
the  parties,  is  an  admission  of  that  contract  to  the  extent 
of  10/.  In  this  case  there  was  no  question  except  as  to 
the  repairs  of  the  ship  Augtiste  rirginie.  The  defendant 
having  paid  money  into  Court  in  this  case,  cannot  say  he  did 
not  authorize  any  thing  to  be  done  to  the  ship,  but  he  may 
say  he  did  not  authorize  any  repairs  beyond  the  sum  of  10/. 
The  questions  were  properly  left  to  the  jury,  and  they  inay 
have  thought  that  80/.  was  sufficient  for  the  repairs. 
They  may  have  misconceived  the  point  which  tliey  wer^ 
to  consider,  but  that  does  not  clearly  appear.  Upon  the 
whole  I  think  the  rule  must  be  discharged. 

Rule  discharged. 
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ToMLiNsoN,  Gent,  one  &c.  v.  Brittelbank. 

1  HIS  was  an  action  of  slander.  The  declaration  con- 
tained several  counts,  in  all  of  which  but  the  last  tlie  words 
complained  of  were  alleged  to  have  been  spoken  of  the 
plaintiff  in  his  character  of  an  attorney.  In  the  last  count, 
however,  it  was  not  stated  that  the  words  were  spoken  of 
the  plaintiff  in  his  profession.  Tlie  words  complained  of 
in  that  count  were,  ''you  robbed  While;**  and  the  in^ 
nuendo  was,  ''  thereby  meaning  that  the  said  plaintiff  had 
been  guilty  of  an  offence  punishable  by  law.*'  The  state- 
ment of  the  defendant's  having  used  these  words,  was  not 
preceded  by  auy  colloquium  from  which  the  sense  in  which 
the  words  were  used  might  have  been  collected.  Upon 
the  trial  of  the  cause  before  Parke,  J.  at  the  last  assizes 
for  the  county  of  Stafford,  the  plaintiff  obtained  a  verdict> 
which  was  takaa  upon  tbo  declaration  gtneralijr. 


On  motion  in 
arrest  of  judg- 
ment, the 
words  'you 
robbed  While' 
held  to  be 
sufficient  to 
sustain  the 
verdict,  al- 
though no 
colloquium 
shewing  the 
sense  in  which 
the  word 
'robbed' was 
used. 


466  CASES  IN  THE  KINO's  BENCH, 

18S3.  Richards  now  moved  in  arrest  of  judgment.     The  words 

^      ^  complained  of  in  the  last  count  not  being  alleged  to  have 

TOMLINSON  '^  ....  . 

V.  been  spoken  of  the  plaintiff  in  his  profession,  are  not  action- 

liRiTTELBANK  ^blc,  and  the  verdict  having  been  taken  upon  the  declara- 
tion generally,  the  defendant  is  entitled  to  an  arrest  of 
judgment  for  the  defect  in  this  count.  It  is  true  that  in 
the  act  of  7  Geo,  4.  cap.  29,  the  word  robbed  is  used,  but  it 
is  a  word  of  very  equivocal  meaning ;  and  there  being  no 
colloquium  to  shew  the  peculiar  sense  in  which  the  word 
is  used,  it  is  sufficient  to  shew  that  it  is  equivocal.  In 
Comyn's  Digest  (a)  it  is  said,  ''  if  a  man  say  he  poisoned 
A.,  without  an  averment  that  he  is  dead,  those  words  are 
not  actionable."  If  a  party  say  of  another  that  he  has 
been  guilty  of  felony,  it  would  not  be  sufficient  to  maintain 
an  action.  [^DenmaUy  C.  J.  That  is  but  the  expression  of 
an  opinion.  Here  the  party  charges  another  with  a  crime 
in  the  very  terms  used  by  the  act.]  That  would  have 
been  sufficient,  if  the  party  had  stated  a  colloquium  from 
which  it  had  appeared  that  the  word  had  been  used  in  the 
sense  intended  in  the  act.  In  Comyn's  Digest  there  is  the 
following  passage  (6) :  **  Yonder  is  Dr.  A.  robbing  the 
church  :  he  has  robbed  the  church. "  This  slander  is  ranged 
under  the  title  of  "  Words  which  slander  a  man  in  his  office," 
from  which  it  is  to  be  inferred,  that  if  the  clergyman  had 
not  been  charged  with  robbing  in  his  profession,  the  words 
could  not  have  supported  the  action.  [Parke,  J.  In  the 
older  cases  in  Comyn's  Digest,  the  words  were  criticised 
too  nicely.  To  prevent  actions,  we  now  understand  words 
in  their  ordinary  sense.]  In  Holt  v.  Scholejield  {c)  the 
words  were,   that  the  plaintiff  had  forsworn  himself,  and 

*  the  innuendo  was^  that  the  defendant  meant  the  plaintiff 

had  committed  wilful  and  corrupt  perjury.  The  Court,  on 
motion  in  arrest  of  judgment,  held  the  words  insufficient  to 
sustain  the  verdict.  [  Denman,  C.  J.  Forswearing  is  not 
in  some  cases  a  legal  crime,  and  is  not  subject  to  any 
temporal  punishment.] 

(a)  Vol.  l.p.  188, title  Action  on      the  Case  for  Defamation,  (D.  16). 
the  Case  for  DefamatioD,  (F.  3).  (c)  e  T.  R.  691. 

(b)  Vol.l.p.l8t,titieActionon 


Brittelbamk 


EASTER  TERM,  III  WILL.  IV. 

Denman,  C.  J. — It  seems  to  nie  that  the  words  alleged 
to  have  been  spoken,  are  of  themselves  actionable.  To  Tomlinso 
say  of  a  man  that  he  has  robbed  another,  is  a  very  strong  _  ff. 
expression.  The  word  robbed,  like  all  words,  is  liable  to 
have  its  meaning  perverted,  and  to  be  used  in  more  sensed 
than  one ;  but  the  law  in  this  case  acknowledges  but  one 
meaning,  and  that  is  the  worst.  In  the  case  that  has  been 
cited,  the  words  were  not  actionable,  because  forswearing 
is  a  word  of  equivocal  meaning,  and  may  be  that  for  which 
the  party  is  subject  to  no  temporal  punishment. 

LiTTLEDALE,  J. — It  docs  uot  Seem  to  me  that  the  ex- 
pression "you  robbed  John  White,"  necessarily  implies  a 
charge  that  the  plaintiff  had  taken  by  force  the  property  of 
White,  and  I  doubt  the  sufficiency  of  the  count. 

Parke,  J. — 1  have  no  doubt  that  the  words  are  suffi- 
cient. They  import  that  the  plaintiff  has  committed  a 
crime,  for  which  he  is  punishable  with  death.  This  is  the 
prirn^  facie  meaning  of  the  word  *  robbed. '  The  effect  of 
an  innuendo  or  colloquium  in  this  case,  could  only  be  lo 
shew  that  the  word  was  used  in  a  sense  inferior  to  that 
which  must  prim-^  facie  be  presumed. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  Woodbridge. 

An  order  of  two  justices,  whereby  Joseph  Bird  was  re-  To  gain  a  set- 
moved  from  the  parish  of  St.  Matthew  in  the  borough  of  dement  by 

■^  ^  °  executing  an 

Ipswich,  in  the  county  of  Suffolk,  to  the  parish  of  Wood-  office,  the 
bridge  in  the  same  county,  was  upon  appeal  confirmed  by  [Jjo^i^the  ^' 

the  quarter  sessions,  subject  to  the  opinion  of  this  Court  on  parish  in 
,      *    ,       .  which  he  exe- 

tbe  foliowmg  case.  cutestheoflSce* 

The  pauper  being  settled  at  Woodbridge,  was  on  the 
29th  September,  1820,  appointed  by  the  bailiffs  of  Ipswich 
a  crane  porter  at  the  common  quay  in  that  town.  The 
business  of  the  crane  porters  is  to  unload  vessels  arriving 
at  the  common  quay.  These  vessels  and  their  cargoes  are 
of  every  description,  and  are  the  property  of  persons  re- 
siding and  carrying  on  trade  in  various  parts  of  the  king- 
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doin.     The  pauper  had  what  he  earned  from  the  cap- 
'T^lr^       taiQs  of  the  ships  for  unloading  at  the   quay,  and  2L 
9>  per  annum  from  the  bailiffs  for  keeping  the  quay  clear. 

The  sessions  found  that  this  was  a  public  annual  office, 
and  that  the  pauper  served  the  office  for  a  year.  The  quay, 
where  the  vessels  are  unloaded,  is  situate  in  the  pariih  of 
Si.  Mary,  at  the  quay  in  Ipswich,  but  during  the  whole  of 
the  year  the  pauper  raided  in  the  parish  of  St.  Matthew,  in 
the  same  town*  The  Court  of  Quarter  Sessions  thinking 
that  the  office  was  executed  in  the  parish  of  St.  Mary,  at 
the  quay,  decided  that  no  settlement  was  gained  in  St. 
Matthew's. 

Auitin,  in  support  of  the  order  of  sessions,  was  stopped 
by  the  Court. 

Biggs  Andrews,  contr^.  To  gain  a  settlement  by  virtue 
of  the  sixth  section  of  3  W.  6^  M.  cap.  11,  it  is  not  neces* 
sary  that  the  party  should  reside  in  the  parish  where  he 
executes  his  office.  The  case  of  The  King  v.  Liverpool  (a) 
is  an  authority  for  this  position.  There  the  pauper,  who 
resided  in  the  parish  of  Liverpool,  was  appointed  sexton  of 
the  church  of  St.  James.  The  churchyard  was  partly  in 
the  parish  of  Wilton,  and  partly  in  the  parish  of  Liverpool, 
but  no  burial  was  ever  made  in  the  part  in  the  parish  of 
Liverpool.  It  was  held  that  the  pauper  gained  a  settle- 
ment in  Wilton.  Yet  there  the  pauper  did  not  actually 
exercise  the  office  in  the  parish  of  Liverpool.  [Parke,  J. 
If  a  party  were  appointed  constable  in  a  peaceable  parish, 
and  had  consequently  no  duty  to  perform,  would  he  not 
execute  the  office  of  constable  in  that  parish?]  Rex  v.  St. 
Nicholas,  Hereford,  is  also  an  authority  for  the  same  po- 
sition (6).  \Denman,  C.  J.  There  also  the  party  resided 
in  the  parish  in  which  he  executed  the  office]. 

By  the  Court. — The  words  of  the  statute  are  clear  and 
precise.    The  order  of  sessions  must  be  confirmed. 

Order  of  Sessions  confirmed. 
(jB)  3  T.Bep.  118.  (h)  10  a&  C.  832. 
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1835. 

The  King  v.  Snowdon.  v^n-w/ 

UPON  appeal  against  certain  rates  for  the  relief  of  the  Lessee  of  tolls 
poor  of  the  parish  of  St.  Nicholas,  in  the  town  and  county  ab"e  to^tbe 

of  Newcastle-upon-Tyne,  assessed  upon  Matthew  Snow-  poor  in  respect 
J         •       1  ^^        .       ^  ^  ^  «      .         of  such  tolls, 

don,  m  the  year   1831,  the  Court  of  Quarter  Sessions  although  he 

affirmed  the  rates,  subject  to  the  following  case  :  ?*^^"Py  V"" 

**  **  house  under 

The  mayor  and  burgesses  of  Newcastle-upon-Tyne  are,  the  same  de- 
as  well  by  prescription  as  by  virtue  of  divers  charters,  and  ™**®* 
particularly  a  charter  of  the  3l8t  Elh.,  constituted  a  cor- 
poration by  or  under  the  name  or  style  of  the  mayor  of 
burgesses  of  the  town  of  Newcastle-upon-Tyne,  id  the 
county  of  the  town  of  Newcastle-upon-Tyne,  and  have 
been  seised  from  time  immemorial  of  the  town  and  borough 
of  Newcastle-upon-Tyne  aforesaid  in  their  demesne  as  of 
fee,  and  hold  the  same  in  fee  farm  under  the  Crown  at  a 
yearly  rent  of  100/.  The  mayor  and  burgesses  claim  by 
prescription  to  demand  and  receive  as  a  toll-thorough  divers 
tolls  in  respect  of  goods,  not  being  the  property  of  a  burgess 
of  the  town,  brought  into  and  carried  out  of  the  town,  in 
consideration  of  their  keeping  in  repair  all  the  public 
streets  of  the  town,  and  also  two-thirds  of  the  bridge, 
called  Tyne  Bridge,  which  connects  the  said  town  with  the 
county  of  Durham.  By  an  act  of  parliament  passed  in 
1822,  it  was  declared,  that  thereafter  it  should  be  lawful  for 
the  mayor  and  burgesses  of  the  said  town,  and  their  suc- 
cessors, and  their  lessees  or  tenants  of  the  said  tolls,  by 
themselves  or  their  servants,  collectors  or  agents,  to  demand 
and  take  of  and  from  every  person  who  should  bring  or 
convey  into  or  out  of  the  said  town,  by  or  through  any  of 
the  avenues  or  passages  leading  into  or  out  of  the  said 
town,  any  goods  liable  to  the  said  tolls,  such  tolls  as  the 
said  mayor  and  burgesses  were  by  law  entitled  to  receive ; 
and  that  thereinafter  it  should  be  lawful  for  the  said  mayof 
and  burgesses,  or  their  tenants  or  lessees  of  the  said  tolls, 
to  erect,  set  up,  and  maintain,  at  all  and  every  of  the 
avenues  or  entrances  leading  into  or  out  of  thie  said  towii 
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at  which  the  said  tolls  or  any  of  them  should  be  dcmand- 
TTie  kTno     ^^^^f  ^"y  convenient   and   proper  toll-house  or   building, 
V.  with  suitable  convenience  for  the  accommodation  of  any 

person  or  persons  employed  in  the  collection  of  the  said 
tolls.  The  act  then  required  that  every  collector  should 
place  his  Christian  and  surname  in  some  conspicuous  part 
of  the  toll-house.  The  appellant,  who  is  not  an  inhabitant 
of  the  parish  of  St.  Nicholas,  is  lessee  under  the  mayor  and 
burgesses  of  the  toll-house  situate  in  the  parish  of  St. 
Nicholas,  at  the  north  end  of  Tyne  Bridge,  (one  of  the 
ancient  avenues  leading  out  of  the  town,)  and  of  such  of 
the  above-mentioned  tolls  as  arc  collected  at  that  avenue. 
The  joint  annual  value  of  both  tolls  and  toll-house  is  5001,, 
but  the  annual  value  of  the  toll-house,  without  the  tolls, 
is  only  10/«  The  toll-house  in  question  is  occupied  by  the 
servant  or  collector  of  the  appellant,  and  the  appellant's 
name  is  put  up  in  front  of  the  toll-house.  The  tolls  are 
not  actually  paid  to  and  received  by  the  collector  in  the 
toll-house,  but  are  collected  from  the  parties  liable  to  pay 
the  same  upon  the  street  in  front  of  and  as  they  pass  tlie 
toll-house.  The  total  annual  produce  of  the  tolls  received 
at  all  the  avenues  or  entrances  into  the  town,  the  title  to 
wliich  is  founded  on  the  consideration  of  repairing  the 
streets,  is  1700/.,  whilst  the  annual  expense  of  repairing 
the  streets  amounts  to  4000/. ;  and  it  does  not  appear  whe- 
ther or  not  the  appellant  makes  any  thing,  the  deficiencies 
^j'\  supplied  out  of  the  general  fund  of  the  corporation. 
'i^tle'^ent  under  which  the  appellant  holds  these  and  other 
tolls  IS  paid  half-yearly  into  the  town's  chamber,  the  legal 
place  of  receipt  of  the  corporation  revenue.  The  appel- 
lant is  rated  in  all  the  four  rates  or  assessments  as  follows : 

viz. 

**  Snowdon,  Matthew,  toll-house,  situated  at  the  north 
end  of  Tyne  Bridge,  and  the  tolls  payable  there,  5001J' 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  appellant  is  rateable  for  the  toll-house  and  tolls,  or  for 
either  of  them.    If  he  be  rateable  for  the  toll-house  alone, 
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then  the  four  rates  or  assessments  appealed  against  to  be  18SS. 
amended,  by  striking  out  in  each  the  \vords  "  and  the  tolls 
payable  there,"  and  substituting  the  figures  '^  10//*  for  the 
figures  "  500/."  If  he  be  ratable  for  neither  the  tolls  nor  Snowdon. 
the  toll-house,  then  the  order  of  sessions  to  be  quashed. 
If  he  be  ratable  for  tolls  either  alone  or  together  with  the 
toll-house,  the  order  of  sessions  to  be  confirmed,  with  such 
amendment,  if  any,  with  respect  to  the  amount  in  which 
the  rate  is  made,  as  the  Court  shall  see  fit. 

Aglionby  and  T.  Greenwood  in  support  of  the  order  of 
sessions.  In  Hex  v.  Eyre  {a),  the  Court  observed  that  it 
was  not  stated  that  the  lessee  was  the  occupier  of  any  toll- 
house. And  the  question  now  to  be  considered  is,  whether, 
under  the  authority  of  Hexw  Ej/rc,  there  is  not  in  this  case 
a  sufficient  occupation  of  the  toll-house  to  make  the  occu- 
pier liable  to  be  rated  in  respect  of  the  tolls.  Here  the 
toll  is  a  toll  traverse,  and  not  a  toll  thorough,  as  the  soil 
of  the  streets  belongs  to  the  corporation,  Richards  v.  Ben- 
nett{b).  Although  in  the  special  case  the  toll  is  called  a  toll 
thorough,  that  is  not  conclusive.  The  soil  of  the  streets 
and  of  the  toll-house  being  in  the  corporation,  and  the 
appellant  occuping  both,  he  is  liable  to  be  rated  for  both, 

Ingham,  contr^,  was  stopped  by  the  Court, 

Per  Curiam. — The  appellant  in  this  case  is  merely  the 
lessee  of  the  tolls;  he  does  not  occupy  any  part  of  the  soil 
in  respect  of  which  the  tolls  are  payable.  To  make  the 
occupier  liable  to  be  assessed  in  respect  of  the  tolls,  it 
should  be  shewn  that  he  is  the  occupier  of  the  ground 
traversed  by  the  parties  by  whom  such  tolls  are  paid. 
If  the  toll-house  were  pulled  down,  the  lessee  would 
nevertheless  be  entitled  to  receive  the  tolls:  whatever, 
therefore,  may  be  the  nature  or  description  of  the  toll 

(a)  12  East,  418.  (6)  SDowl.  &  Ryl.  389;  1  Barn. 

&  Cressw.  233. 
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paid,  whether  it  be  toll  thorough  or  not  (a),  it  cannot  be 
assessed. 

Rate  amended  as  to  the  tolls  (&). 

(a)  For  tlie  distinction  between .        (6)  Vide  Underhill  v.  ElUcombej 

toll  thorough  and  toll  traverse,  sec  Macleland&  Youngc,450;  Chanter 

«RoII.Abr.  522, translated  20  Vin.  v.  Glubb,  4  Mann.  &  Ryl.  334; 

Abr.  289;  Com.  Dig.  2W/  (B.)  (C.)  S.  C.  9  Bam.  &  Cressw.  479. 


The  King  v.  The  Inhabitants  of  St.  Helen's^  Auckland. 

Acontractim-  UPON  an  appeal  to  the  quarter-sessions  against  an  order 
the  servant  a    of  two  justices,  by  which  George  Rilct/  was  removed  from 

fine  if  he  ab-     ^j^g  township  of  Coundon,  in  the  county  of  Durham,  to  the 

sent  himself  •  ^     »»         »      a  • 

withouthaving  township  of  St.  Helen  s,  Auckland,  in  the  same  countyi  the 

performed  a      qj-j^^  was  confirmed,  subject  to  the  opinion  of  this  Court 

day's  work,       on  the  following  case : — 

stitute  an  ex-        Th®  pauper  was  bound  as  a  pitman  to  Dixon  and  Co., 

ceptive  hiring;  the  owners  of  the  Eden  Main  Colliery,  situate  in  the  town- 

and  tk  settle*  __. 

mentis  gained  ship  of  West  Auckland,  Durham,  by  a  deed,  of  which  the 

derTt""'^*  "°"  following  is  a  copy:— 

"  Memorandum  of  an  agreement  made  the  4th  of  Fe- 
bruary, 1815,  between  George  Dixon,  John  Dixon  and 
Thomas  Dixon ,  copartners  in  the  colliery  called  Eden  Main 
Colliery,  of  the  one  part,  and  the  several  pitmen  whose 
names  are  hereunder  written,  of  the  other  part,  Witnesseth, 
that  the  said  pitmen,  in  consideration  of  the  wages,  sum  or 
sums  of  money,  to  be  paid  as  hereinafter  mentioned,  do 
hereby  severally  undertake,  promise,  and  agree,  to  and 
with  the  said  copartners  or  masters,  to  hcxo,  put,  and  work 
coals  in  and  within  the  said  colliery  called  Eden  Main,  from 
the  day  of  the  date  hereof,  for  and  unto  the  4th  of  Febru- 
ary, 1816,  in  the  manner  and  at  the  prices  following;  (that 
is  to  say,)  to  hew  coals  at  2s.  6d.  a  score,  of  twenty-five 
corves  to  each  score.  The  said  pitmen  also  agree  to  give 
to  the  said  masters  the  usual  fire  coal  carf  for  each  day 
they  are  at  work,  over  and  above  the  said  number  of  twenty- 
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five  corves  to  the  score ;  they  the  said  pitmen  hereby  further        18S3. 
promise  and  agree  in  every  particular  to  drive  their  boards     rp.    ^ 
of  such  a  breadth,  and  to  prop  and  maintain  their  own  v. 

work,  and  to  work  in  a  workmanlike  manner,  properly,  Littof 
fairly,  and  orderly,  as  directed  by  their  said  masters  or  their  St.  Hrlbms 
agent  for  the  time  being,  and  to  drive  headways  at  Sd.  a 
yardf  and  headway  walls  at  6d.  a  yard,  when,  where,  and 
in  such  manner  as  directed  by  their  said  masters  or  their 
said  agent :  And  further,  the  said  pitmen  agree  to  send  as 
many  setters  to  bank  as  the  same  will  admit  and  afford,  and 
also  to  put  coals  in  their  course  at  the  prices  then  given, 
and  to  have  liberty  to  hew  half  a  score  of  coals  in  the 
putting  momingi  which  are  to  come  to  bank  the  same  day : 
And  the  said  pitmen  do  hereby  further  severally  undertake, 
promise,  and  agree  to  work  constantly  at  the  said  colliery 
until  the  said  4th  of  February,  1816,  or  to  forfeit  and  pay 
each  man  to  the  said  master s^  or  to  their  said  agents  li. 
for  each  and  every  day  that  he  shall  absent  himself  from 
the  eaid  work,  or  not  work  a  reasotiable  dayU  work  to  the 
satisfaction  of  the  said  masters,  or  their  said  agent ;  and, 
on  the  other  hand,  the  said  masters  for  themselves  agree 
to  pay  to  each  of  the  said  pitmen  l5»  a  day  for  each  or 
every  day  they  shall  wilfully  or  without  just  cause  lay  my 
of  them  off  work :  And  the  said  masters  do  hereby  under- 
take, promise,  and  agree  to  pay  the  said  pitmen  the  wages 
abovementioned,  agreeably  to  the  undertaking  of  the  said 
pitmen."  Then  followed  stipulations  as  to  the  number  of 
corves  of  coal,  the  filling  of  such  corves,  and  the  mode  of 
measuring  them.  The  pauper  served  under  this  deed  for  a 
whole  year  and  received  his  wages,  and  during  that  period 
no  forfeit  was  incurred  either  by  him  or  by  his  employers, 
by  reason  of  any  interruption  in  the  colliery  or  otherwise. 
The  pauper  remained  in  the  service  of  the  same  employers 
as  a  pitman  for  eleven  months  after  the  expiration  of  the 
deed ;  and  from  the  date  of  the  deed  to  the  time  of  his 
finally  quitting  the  colliery,  a  period  of  nearly  two  years,  he 
slept  in  the  appellant  parish. 
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Ingham,  in  support  of  the  order  of  sessions. — ^The  agree- 
ment is  very  plainly  a  contract  to  serve  for  a  year,  without 
any  exception.  This  case  is  similar  to  the  case  of  Rex  v. 
Byker  {a).  Indeed  it  is  much  stronger  than  that  case. 
There  the  pauper  was  only  obliged  by  the  contract  to  work 
14  hours  a  day.  It  might,  therefore,  have  been  said^  that 
for  the  remainder  of  the  time  he  was  his  own  master. 
Here  the  memorandum  of  agreement  says,  that  the  pauper 
is  to  work  for  one  year  constantly,  and  he  is  to  do  a  rea- 
sonable day's  work.  In  liex  v.  All  Saints,  Worcester  (6), 
it  is  said  by  Bay  ley,  J.,  when  speaking  of  exceptive  hirings, 
"  The  distinction  between  the  two  classes  relative  to  the 
subject  is^  that  in  the  one  the  exception  to  the  service  is 
expressed  in  the  contract,  and  in  the  other  it  is  left  by  the 
custom  of  the  particular  trade  to  be  raised  by  implication.'* 
The  effect  of  the  agreement  here  is,  that  the  master  is  to  be 
entitled  to  the  whole  day's  work^  provided  he  requires 
nothing  unreasonable.  Rex  v.  Gateshead  (c),  which  will 
be  cited  on  the  other  side,  differs  from  the  present  case  in 
this,  that  the  stipulation  there  was,  that  each  man  should, 
on  each  working  day,  do  such  a  quantity  of  work  as  should 
be  deemed  equal  to  a  full  day's  work,  whereas  here  the 
party  is  to  work  comtantly. 


S.  Temple,  contra^.  This  was  not  such  an  agreement  as 
would  give  the  master  an  absolute  controul  over  the  servant 
during  the  whole  year.  The  hiring  in  this  case  must  be  con- 
sidered as  exceptive.  In  The  Kingv.  Byker,  Bayley,  J.  says, 
"an  exceptive  hiring  is  one  by  which  the  relation  of  master 
and  servant  will  not  subsist  for  the  whole  year,  unless  some 
further  arrangement  is  entered  into ;  and  if  by  the  bargain, 
days  or  hours  are  excluded  from  the  service,  that  is  an  excep- 
tive hiring."  This  is  not  a  conditional  hiring,  as  in  all  cases  of 
conditional  hirings  some  anticipated  event  which  is  to  deter- 
mine or  suspend  the  service  is  provided  for  by  the  parties ; 

(a)  3  D.&  R.  380;  2  B. &C.  1 14.     (c)  3  D.  &  R.  333 ;  2  B.  &  C. 
(6)  1  B.&A.  324.  117. 


Auckland. 
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here  there  is  no  such  event  named.      The  pitmen  make  no         1833. 

positive  agreement  to  work  constantly  by  the  year :  they       ^-^^^-^^ 

may  absent  themselves  upon  the  payment  of  one  shilling  v. 

a  day.     [Parke,  J.     That  is  like  the   reservation  of  two    "^^  Inhabit- 
t  •!!•  1     •  •      ■»•»  •»-»  ants  of 

shilnngs  and  sixpence   m  Hex  v.  Bj^ker.]     That  case  is    St.  Helens 

distinguishable  from  this,  for  there  the  hiring  was  absolute 
for  a  year;  and  afterwards  there  came  a  covenant  inde- 
pendent of  the  contract,  in  the  nature  of  a  bond,  or  as  a 
collateral  security  for  the  performance  of  it.  Here  the- 
agreement  is  in  the  alternative :  the  pitmen  are  either  to 
work^  or  pay  a  shilling  a  day.  This  case  is  like  Rex  v. 
Gateshead;  it  was  there  stipulated  that  each  man  should  do 
on  each  working  day  such  a  quantity  of  work  as  should  be 
deemed  equal  to  a  full  day's  work,  and  should  not  leave  the 
pit  until  that  quantity  was  completed,  or  in  default  thereof 
should  forfeit  2s.  6d.  The  expression  ''  each  working  day" 
intimated  that  there  were  days  when  no  work  was  to  be 
done.  In  this  agreement  the  words  are  for  each  and  every 
day  he  shall  absent  himself  from  the  said  work,  or  not 
work  a  reasonable  day's  work. 

Dbnman,  C.  J. — Rex  v.  Gateshead  does  not  appear  to 
have  been  decided  upon  the  ground  of  the  exception  of  the 
ten  days  at  Christmas,  but  upon  the  words  ''  each  working 
day,**  which  the  Court  thought  implied  that  the  pitmen 
were  not  to  work  every  day.  The  cases  of  Rex  v.  Gates** 
head  and  Rex  v.  Byker  certainly  run  near  to  each  other. 
I  think  this  falls  within  the  principle  laid  down  in  Rex  v. 
Byker»  There  was  no  period  of  the  twenty«four  hours 
during  which  the  master  could  not  have  required  the  ser- 
vice of  the  pitmen.  It  is  proper  to  observe,  that  the  case  of 
The  King  v.  Gateshead  is  differently  and  more  fully  reported 
in  Dowling  and  Rylands  Reports,  than  in  Bamewall  an4 
Cresswelfs*  In  the  latter  reports  the  exception  as  to  the 
ten  days  is  an  exception  by  the  master  from  the  time  he 
was  to  find  work  for  the  men.  The  reasoning  of  the  Court 
appears  to  have  proceeded  on  the  statement  of  facts  jcon- 

H  H 
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tained  in  the  report  by  Barnewall  and  Cresswell,  and  there- 
fore that  may  he  taken  as  the  correct  report  of  the  case. 

LiTTLEDALE^  J. — If  neither  Rex  v.  Byker  nor  Rexs. 
Gateshead  had  come  before  the  Courts  I  should  have  had 
no  difficulty  in  disposing  of  this  case.  It  is  true  there  is  a 
stipulation  as  to  the  payment  of  a  shilling  a  day ;  but 
that  amounts  to  nothing  more  than  this»  that  the  masters 
and  men  shall  mutually  recover  a  shilling  a  day  by  action 
or  otherwise,  if  either  of  them  do  not  perform  the  contract. 
The  contract  is  for  a  whole  year.  During  each  day  the 
master  had  a  right  to  call  upon  the  servant  for  work.  I  do 
not  see  any  reason  why  this  should  be  called  an  exceptive 
hiring. 


Parke,  J. — This  case  falls  within  the  authority  of  Rex 
tx.  Byker.  The  case  of  The  King  v.  Gateshead  is  correctly 
reported.  It  seems  to  me  that  it  was  there  stipulated  by 
implication  that  the  men  might  leave  the  pit  when  they  had 
done  a  full  day's  work.  Here  the  party  could  not  have 
done  so. 

Ordeu*  of  Sessions  confirmed. 


Tiie  King  v.  The  Inhabitants  of  Tadcaster. 

By  an  order  of  two  justices,  Jane  Silversides,  widow,  and 
her  two  children,  were  removed  from  the  township  of  Leeds, 
in  the  West  Riding  of  the  county  of  York,  to  the  township 
of  Tadcaster>  in  the  same  Riding.  Upon  appeal,  the 
Court  of  Quarter  Sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  following  case.     . 

William  Silversides,  the  late  husband  of  the  pauper,  being 
settled  by  apprenticeship  in  the  township  of  Tadcaster, 


A  settlement 
may  be  gained 
by  renting  a 
tenement 
even  since 
6  Geo.  4,  C.57, 
although  the 
property  rent- 
ed and  occu- 
pied consist 
partly  of  a 
dwelling- 
house,  and 
partly  of  a 
building,  hired  at  different  times,  under  different  landlords. 


The  Kmo 


EA8TEB  TERM,  HI  WILL.  IV%  4ft7 

went  to  reside  in  the  township  of  Leeds,  and  in  November,  18S9. 
1827,  (subsequently  to  the  passing  of  the  act  of  6  Geo.  4, 
c.  57,)  took  a  dwelling-house  within  the  latter  township  as  ^"''^ 
tenant  to  W.  W.,  and  occupied  the  same  until  September,  Tadcastb*, 
1830,  at  the  yearly  rent  of  61.  10$.,  which  rent  was  duly 
paid  for  all  that  period.  In  May,  18£8,  he  also  took  a 
building  uied  as  a  shed,  where  he  carried  on  his  business 
of  a  bricklayer^  situate  in  the  township  of  Leeds/ as  tenant 
to  R.  M.,  and  occupied  the  same  until  September,  1830,  at 
the  yearly  rent  of  5L,  which  rent  was  also  duly  paid  for  that 
period.  The  dwelling-house  was  wholly  separate  and  dis- 
tinct from  and  unconnected  with  the  other  building,  there 
being  a  separate  and  distinct  tenement  between  them  be- 
longing to  and  occupied  by  another  person.  The  question 
for  the  opinion  of  the  Court  is,  whether,  under  these  cir- 
cumstances>  W,  Silversides  gained  a  settlement  in  the  town- 
ship  of  Leeds. 

Milner  and  Bairns  in  support  of  the  order  of  sessions* 
The  right  of  acquiring  a  settlement  by  renting  a  tenement 
of  the  annual  value  of  10/.,  arose  from  the  negative. words 
used  in  the  statute  of  IS  &  14  Car.  2,  c.  12.  That  statute 
limited  the  power  of  removal  to  such  persons  as  '^come 
to  settle  in  any  tenement  under  the  yearly  value  of  ten 
pounds."  The  next  act,  9  &  10  Will.  3,  c.  11,  declared 
that  no  person  who  should  come  into  any  parish  with  a 
certificate  of  being  settled  in  another  parish,  should  be  ad- 
judged to  have  procured  a  legal  settlement  in  the  parish  in 
which  he  came  to  reside,  unless  he  should  take  a  tenement 
of  the  value  of  10/^,  or  should  execute  an  annual  office. 
For  a  considerable  period  of  time  after  the  passing  of  these 
two  statutes,  it  was  holden  that  the  ''tenement "must  have 
been  taken  of  one  landlord,  and  at  one  entire  rent.  In 
South  Sydenham  v.  Lamington  (a),  the  Chief  Justice  says, 
''  two  distinct  tenements  in  two  parishes,  making  together 

(a)  1  Stra.  57. 
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10/.  per  annum,  will  give  no  settlement;  but  it  seems  to 
The  King      "^®  ^^  ^^  otherwise  when  the  tenement  is  entire.  "  («) 

v.  Subsequently  the  Courts  held  that  the  tenant  acquired  a 

Tadcaster* 

settlement  by  taking  different  tenements  at  distinct  rents. 

In  Rex  V.  Newtiham(b),  the  Court  decided  that  a  settle- 
ment was  gained  by  renting  a  house  at  31,  a  year  of  one 
landlord,  and  land  at  8/.  of  another  landlord.  In  one  case 
the  Court  went  so  far  as  to  decide  that  a  settlement  was  con- 
ferred by  a  right  of  pasturage  for  sheep  of  the  value  of  10/. 
a-year.  The  59  Geo,  3,  c.  50,  enacts,  that  no  person  shall  ac- 
quire a  settlement  by  reason  of  his  dwelling  for  40  days  in 
any  tenement  rented  by  him,  unless  such  tenement  shall 
consist  of  a  house  or  building  within  &c.,  being  a  separate 
and  distinct  dwelling-house  or  building,  or  of  land  within 
&c,,  or  of  both,  bon&  fide  hired  by  him  at  and  for  the  sum  of 
10/.  a-year  at  the  least,  for  the  term  of  one  whole  year,  nor 
unless  such  house  or  building  shall  be  held,  and  such  land  oc- 
cupied, and  the  rent  for  the  same  actually  paid  for  the  term 
of  one  whole  year  at  the  least,  by  the  party  hiring  the  same. 
These  words  seem  oiily  to  contemplate  a  single  contract  of 
hiring.  But  after  the  passing  of  this  statute,  it  was  held  that 
the  tenement  might  still  consist  of  various  parcels,  taken 
at  various  times.  Rex  v.  North  Collingham  (c),  Rex  v. 
Stozffe{d)^  and  that  the  occupation  of  different  tenements 
under  different  yearly  hirings  of  the  same  landlord,  would 
satisfy  the  words  of  the  statute.  The  59  Geo.  3  was  re- 
pealed by  6  Geo.  4,  c.  57,  which  enacts,  that  no  person  shall 
acquire  a  settlement  in  any  parish  Sec,  by  or  by  reason  of 
settling  upon,  renting,  or  paying  parochial  rates  for  any 
tenement,  not  being  his  or  her  own  property,  unless  such 
tenement  shall  consist  of  a  ^separate  and  distinct  dwelling" 
house  or  building,  or  of  land  or  of  both,  bon&  fide  rented 
by  such  person  in  such  parish  Scc.^  at  and  for  the  sum  of 

(o)  In  that  case   the  question  (c)  SDowl.&Ryl.  578;  1  Barn, 

was,   whether   two  tenements   in  &  C.  578. 

different  porUhes  could  be  joined  (d)  4  Bam.  &  C.  87;  S.  C.  by 

to  make  up  the  10/.  the  name  of  Rex  v.  Slurlon  hy 

(6)  Burr.  Sett.  Cases,  756.  StCfw,  6  Dow).  &  Ryl.  110. 
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10/.  ill  the  year  at  the  leasts  for  the  term  of  one  whole  year^         1833. 
nor  unless  such  house  or  building  or  land  shall  be  occupied 
under  such  yearly  hiring,  and  the  rent  for  the  same»  to  the  v. 

amount  of  10/.,  actually  paid  for  the  term  of  one  whole  year  Tadcisteb. 
at  the  least.  Provided  always,  that  it  shall  not  be  necessary 
to  prove  the  actual  value  of  such  tenement.  The  act  of 
1  ^.4,  c.  18,  prevented  a  person  from  gaining  a  settlement 
who  had  underlet  the  premises  rented.  The  act  of  6  G.  4, 
differs  from  that  of  59  G.  3.  In  the  first  place,  the  acquisi- 
tion of  a  settlement  by  the  payment  of  parochial  rates,  ex* 
cept  in  one  instance,  is  done  away  with.  In  the  next  place, 
the  tenement  must  be  held  ^ under  such  yearly  hiring.' 
It  cannot  have  been  the  intention  of  the  legislature  to  allow 
a  settlement  to  be  acquired  by  the  payment  of  a  number  of  . 
trifling  sums;  for  the  act  speaks  of  occupation  under  such 
yearly  hiring,  and  it  would  be  doing  violence  to  the  gram- 
matical construction,  to  say  that  several  hirings  can  be  em- 
braced by  this  expression.  It  is  probable  that  the  language 
was  altered  for  the  purpose  of  putting  an  end  to  settlements 
by  occupation  of  several  tenements,  whose  aggregate  value 
amounted  to  10/.  It  is  not,  however,  necessary  to  contend 
that  the  occupation  of  two  distinct  buildings  does  not  confer 
a  settlement,  it  is  suflicient  if  the  act  requires  that  both  the 
buildings  should  be  taken  at  the  same.  time.  The  point 
was  adverted  to  but  not  decided  in  Rex  v.  Macclesfield  {a), 
in  which  Parke,  J.  says,  "  I  am  by  no  means  satisfied  that 
the  occupation  of  a  dwelling-house  and  another  distinct 
building  in  the  same  parish,  may  not  be  suflicient  to  confer 
a  settlement.  Judging  from  the  grammatical  construction 
of  the  clause,  it  is  clear  that  the  legislature  intended  to 
allow  the  combination  of  different  tenements  for  the 
purpose  of  acquiring  a  settlement  in  two  cases  only  ;  first, 
where  a  separate  and  distinct  duelling-home  was  held  with 
land ;  secondly,  where  a  separate  and  distinct  building  was 
held  with  land.    It  is  to  be   observed  that  the  singular 

(a)  2  Bi  &  Ad.  870* 
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number  is  preserved  throughout  the  whole  clause.      The 
-T  V^-,     express   permission   to  join   a  dwelling-house   with  land, 
9.  and  a  building  with  land>  is  an  implied  exclusion  of  the 

joint  holding  of  a  house  and  building.  It  is  said  by 
Pmrke,  J.  in  Rex  v.  Ditcheat  (a),  "  it  is  a  very  safe  rule  of 
eonstruction  to  adhere  to  the  words  of  an  act  of  parliament 
in  their  grammatical  and  natural  sense,  unless  it  appear 
clearly  from  the  context  that  they  were  intended  to  be  used 
in  Bome  other  sense. "  In  Ttex  v.  Great  Bentley  (6),  Lord 
Tenterden,  in  giving  judgment,  said,  '^  we  think  it  much  the 
safer  course  to  adhere  to  the  words  of  the  statute,  construed 
in  their  ordinary  import^  than  to  enter  into  any  inquiry  as 
to  the  supposed  intentions  of  the  persons  who  framed  it«  '* 
The  object  the  legislature  had  in  view  in  passing  this  act, 
was  the  prevention  of  litigation.  Now  the  inquiry  as  to 
a  settlement  is  necessarily  more  complex  when  the  settle- 
ment is  to  depend  upon  compliance  with  all  the  conditions 
of  the  statute  in  respect  of  several  tenements,  than  where 
the  inquiry  is  confined  to  one  tenement.  {^Parke,  J.  The 
object  of  the  last  act  was  to  prevent  all  discussions  about 
value.]  That  was  one  principal  reason ;  but  it  was  also 
intended  to  prevent  litigation  arising  from  this  source. 

Cresswell,  contr^.  It  is  not  necessary  to  inquire  into  the 
policy  of  the  law ;  the  only  material  inquiry  is,  how  the  law 
stands.  Under  the  words  of  this  statute,  the  dwelling  and 
shed  which  were  held  by  the  pauper,  may  with  as  much 
propriety  be  joined  so  as  to  constitute  a  10/.  tenement,  as 
if  that  which  he  occupied  had  been  a  dwelling-house  and 
land.  The  statute  says,  that  the  tenement  must  consist  of 
a  dwelling-house  or  building,  or  land,  or  of  both.  Now 
what  reason  can  be  assigned  for  saying  that  the  words  '  or 
of  both/  are  only  to  have  the  effect  of  joining  land  with  a 
dwelling-house  or  a  building?  The  several  parts  of  the 
sentence  are  in  the  disjunctive,  and  if  any  one  is  to  be  es- 

(a)  4  Man.  &  R>h  151 ;  9  B.  &  C.  176.  (b)  10  B.  &  C.  536. 
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eluded  from  being  operated  upon  by  the  Word  ^' both/'  it 
may  as  well  be  land  as  any  other.  So  far  as  this  settlement  'nTv^ 
is  concerned,  the  statute  may  be  read  thus :  **  unless  such  _  v, 
tenement  shall  consist  of  a  separate  and  distinct  dwelling- 
house  or,  building  or  of  both,  bon&  fide  rented  by  such 
person  &c.  According  to  the  argument  on  the  other  side, 
if  a  person  rented  a  house  and  building  and  land  together, 
of  the  value  of  10/.  a-year,  he  would  not  gain  a  settlemetat. 
It  has  been  attempted  to  distinguish  the  language  of  the- 
6  G.  4,  from  that  of  the  59  G,  3.  There  is,  however,  no 
foundation  for  that  distinction,  so  far  as  respects  the  case 
now  before  the  Court.  Previously  to  the  59  G.  3,  parties 
were  permitted  to  gain  a  settlement  by  a  tenement  held 
under  different  hirings,  provided  there  was  an  occupation 
to  a  sufficient  amount  during  a  whole  year.  By  the  59  G.  3, 
the  tenement  is  required  to  consist  of  a  house  or  building, 
or  of  land,  or  both,  bon&  fide  hired  by  such  person,  at 
10/.  a-year  for  one  whole  year ;  and  the  party  hiritig  the 
same  is  required  to  occupy  and  pay  the  rent  for  one  whole 
year.  Under  this  statute  it  was  holden  in  Rex  v.  North 
Collingham,  that  the  tenement  taken  might  consist  of 
various  parcels.  Lord  TefUerden  there  says  (a),  ''under 
the  former  acts  a  tenement  might  consist  of  various  parcels, 
taken  at  various  times,  and  there  is  nothing  in  this  act  to 
vary  the  old  law  in  that  respect.*'  The  King  v.  7bf»- 
bridge  (b)  was  to  the  same  efiect.  The  statute  of  6  G.  4, 
was  passed  in  consequence  of  frequent  disputes  having 
arisen  as  to  the  value.  The  only  difference  between  the 
59  G.  3  and  6  G.  4,  that  bears  at  all  upon  the  present 
point,  is,  that  under  the  latter  act  the  tenement  is  not  re^ 
quired  to  be  occupied  by  the  party  hiring  the  same,  but 
*'  under  such  yearly  hiring. "  In  The  King  v.  Great  Bent* 
ley  (c),  and  The  King  v.  Ditcheat  {d),  it  was  held,  that 
a  party  hiring  and  underletting  a  part  of  the  tenement^ 

(a)2D.&R.743;  lB.&C.58d.         (d)  4  Mann.  &  Ryl.  151 ;  9  B: 
lb)  6B.&C.  88.  &C*176. 

(c>  10  B.  &  C.  526. 
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was  constructively  in  the  occupation  of  the  tenement  under 
such  yearly  hiring,  and  it  was  in  order  to  put  an  end  to  this 
v.  constructive   occupation,  that  the  statute  of  1    W,  ^  was 

passed.  It  is  said  that  under  6  G.  4,  the  rent  of  10/.  should 
be  one  entire  rent  payable  to  one  landlord.  The  ob- 
ject of  fixing  a  certain  sum  was,  that  the  party  should 
have  credit  to  that  amount ;  and  it  is  not  material  for  this 
purpose,  that  the  whole  rent  should  be  payable  to  one 
person.  The  party  is  equally  qualified  within  the  inten- 
tion of  the  act,  whether  he  pays  an  entire  rent  to  one  man, 
or  several  portions,  amounting  to  the  same  sum,  to  several 
landlords.  In  this  case  it  appears  that  the  pauper  occu- 
pied premises  amounting  to  the  value  of  more  than  10/. 
a-year,  and  that  he  occupied  them  for  more  than  a  whole 
year.  It  has  been  argued  that  there  must  be  a  concurrent 
occupation  of  the  several  premises  for  the  space  of  a  year, 
but  in  the  case  of  Rex  v.  Ormsbif  {a),  it  was  decided  that 
the  occupation  of  a  house  and  land  each  for  the  space  of 
one  year,  but  commencing  and  ending  at  difTerent  periods, 
might  yet  be  such  a  joint  occupation  as  would  confer  a 
settlement. 

Denman,  C.  J. — It  has  often  been  observed,  that  under 
the  statute  of  12  &  13  Car.  2,  the  word  '  tenement'  has 
received  a  wider  construction  than  the  legislature  intended 
to  give  to  it ;  still  we  must  be  bound  by  the  cases  which 
have  been  decided  upon  the  subject,  unless  it  clearly  ap- 
pears that  by  some  of  the  later  acts  an  alteration  has  been 
made  in  this  respect  by  the  legislature.  Now  it  appears 
to  me  that  the  legislature  has  not,  by  any  of  the  more  re- 
cent enactments,  hit  this  precise  case.  The  same  construc- 
tion has  been  put  upon  similar  words  in  the  59  Geo,  3. 
In  Rex  v.  Sioive,  Abbott,  C.  J.,*  says,  '*  It  has  been  con- 
tended that  the  legislature  must  have  meant  the  having  oc- 
cupation and  payment  to  be  for  the  same  year.  If  that  had 
been  their  intention,  it  would  have  been  easy  to  say  that  the 

(o)  Ante,  p.  27  ;  4  6.  &  Adol.  214* 


EASTER  T£RM»  .111  WILL.  IV, 

occupation  and  payment  should  be  for  such  term."    Hoi- 

royd,  J.,  says,  "  If  it  had  been  intended  that  the  occupa-     xiieKiMo 

tion  should  be  for  the  same  term  as  the  hiring,  the  legisla-  v, 
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ture  would  probably  have  introduced  the  words  for  the 
said  term.  It  seems  to  me  that  the  words  '  nor  unless' 
have  been  used  in.  order  to  divide  the  sentence,  and 
to  elude  the  construction  now  contended  for  on  behalf  of 
the  appellants."  The  6  Geo.  4  makes  an  alteration,  but, 
as  it  appears  to  me,  not  an  alteration  which  affects  this  .case. 
That  act  says,  ''  unless  such  tenement  shall  consist  of  a 
separate  and  distinct  dweljing-house  or  building,  or  .of 
land,  or  of  both."  I  think  it  would  be  too  much  to  ssiy 
that  the  collocation  of  the  words  in  this  sentence  will  prevent 
the  acquisition  of  a  settlement  by  the  occupation  of  any 
two  of  the  three  things  there  enumerated. 

LiTTLEDALE,  J. — I  am  aiso  of  opinion  that  a  settlement 
was  gained  by  renting  the  house  and  shed  in  this  case. 
There  has  been  a  discussion  as  to  the  meaning  of  the  word 
*'  tenement."  A  temment  means  that  which  a  man  holdsy 
and  it  is  immaterial  whether  he  holds  it  of  one  man  or  of 
two,  or  more.  The  object  of  the  statute  was,  that  a  man, 
to  gain  a  settlement,  should  hold  premises  to  a  certain 
amount,  whether  they  were  taken  jointly  or  by  distinct 
takings.  Suppose  three  fields  are  taken  by  different 
hirings,  this  would  not  be,  as  is  contended,  a  tenement. 
Or  suppose  a  man  to  take  half  a  field  of  one  person, 
and  half  a  year  afterwai^ds  hires  the  remainder  of  another 
landlord,  this  would  not,  according  to  the  argument,  be. i^n 
entire  tenement.  But  I  think  that  the  meaning  of  the  word 
**  tenement"  is  not  confined  to  what  a  man  takes  at  one 
time.  Then  it  is  said,  that  under  the  words  ''  shall  consist 
of  a  dwelling-house  or  building,  or  of  land,  or  of  botU>"  it 
b  not  competent  to  join  a  dwelling-house  and  building. 
The  language  of  the  legislature  is  incorrect,  but  I  thidk  that 
a  house  and  building  may  be  connected ;  and  I  will  even  go 
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further,  I  think  that  the  word  '*  both"  may  nieau  ail  tliree 
put  together. 

Parkb,  J.-^I  am  not  sure  that  by  our  decision  we  are 
giving  effect  to  the  intention  of  the  legislature,  but  that 
intention  is  most  obscurely  expressed.  In  Rex  v.  MaC'- 
ck^ddl  inclined  to  think  that  the  occupation  of  a  dwelling- 
bouse  and  another  distinct  building,  might  confer  a  settle- 
ment. If  they  cannot  be  connected  together,  then  a 
distinct  house  and  pigstye,  taken  at  an  entire  rent  of  100/., 
would  not  confer  a  settlement.  Or  suppose  a  house  and 
detached  building  of  the  value  of  19/.  a  year,  or  a  house  and 
pigstye  of  the  value  of  1 1/.,  if  they  cannot  be  connected 
together,  then  in  each  case  a  question  as  to  the  apportion- 
ment of  the  rent  might  arise.  I  cannot  think  that  the  legis- 
lature meant  that  all  these  questions  as  to  value  should  be 
raised.  A  great  deal  of  litigation  will  be  prevented  by  the 
construction  which  we  are  putting  upon  the  act.  Rex  v. 
North  Coilingham  has  decided  that  a  tenement  may  be  held 
under  two  distinct  hirings.  For  these  reasons  I  am  of 
opinion  that  the  order  of  sessions  ought  to  be  quashed. 

Order  of  Sessions  quashed* 


The  mortga- 
gee's attorney 
having  posses- 
sion of  the 
tide-deeds  has 
a  lien  upon 
such  deeds  for 
costs  due  to 
him  from  the 
mortgagee* 


Ogle  t;.  Story,  Gent,  one  &c. 

Assumpsit  on  the  common  money  counts.  Plea, 
general  issue*  The  cause  was  tried  before  Lord  Tenterden, 
C.  J.,  at  the  adjourned  sittings  for  London,  after  Trinity 
term,  1832,  when  the  following  facts  appeared : 

Thos*  Nichoban,  being  seised  of  a  copyhold  in  Hertford- 
shire, on  the  ]2tb  of  June^  1820,  mortgaged  it  to  Mr.  Ro- 
bert Fulwoodj  in  fee  for  2000/.  Nicholson  subsequently 
executed  a  second  mortgage  to  the  plaintiff  for  4000/»  and 
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interest,  and  afterwards  became  bankrupt.  The  property 
was  put  up  for  sale  by  auction,  and  the  plaintiff  became 
the  purchaser  for  3100/.  The  estate  was  a  second  time 
put  up  for  auction,  and  Mr.  Pemberton  became  the  pur* 
chaser.  When  the  parties  met  for  the  purpose  of  com* 
pleting  the  conveyance  of  the  estate  to  Pefkberton,  Mimkullj 
the  clerk  of  the  defendant,  who  was  the  attorney  of  Fnl' 
tvood,  refused  to  give  up  the  deeds  relating  to  the  estate, 
unless  the  principal  and  interest  due  to  Fulwood,  and  like* 
wise  the  costs  of  the  defendant,  were  paid  to  him.  The 
amount  of  the  bill  of  costs  was  46/.  179. 1  let.  The  plaintiff 
complained  that  the  amount  was  large,  but  said  he  should 
pay  the  bill,  and  look  it  over  afterwards.  The  defendant's 
clerk  said  he  had  no  discretion.  Pemberton  then,  with  the 
knowledge  of  the  plaintiff,  gave  to  Fultoaod  a  cheque  for 
the  amount  of  principal,  interest,  and  costs,  and  the  latter 
gave  his  cheque  to  MinskuU  for  the  amount  of  the  costs. 
Mimhull  gave  a  receipt  for  the  amount  of  the  costs,  as  ^o 
much  money  received  by  the  defendant  from  the  plaintiff, 
by  the  payment  of  Pemberton  the  purchaser.  The  pre- 
sent action  was  brought  for  the  recovery  of  so  much  of 
these  costs  as  the  plaintiff  was  not  liable  to  pay.  It  was 
objected  on  the  part  of  the  defendant  that  he  had  a  lien 
upon  the  deeds  for  the  amount  of  his  costs,  against  all  the 
world.  A  verdict  was,  however,  found  for  the  plaintiff, 
damages  10/.,  the  learned  judge  giving  the  defendant  leave 
to  move  to  enter  a  nonsuit.  In  Michaelmas  term  last  JP* 
Pollock  obtained  a  rule  accordingly,  against  which. 

Sir  J.  Scarlett  and  Piatt  now  showed  cause.  It  is  con- 
tended that  the  defendant  had  a  lien  on  the  tide-deeds,  and 
had  a  right  therefore  to  refuse  to  part  with  them  until  the 
amount  of  his  demand  was  paid.  To  this  there  are  two 
answers ;  in  the  first  place,  he  could  not  have  a  lien  for 
more  than  he  was  entitled  to  receive ;  and  in  the  second 
place,  he  had  not  a  lien  upon  hb  client's  deeds  beyond  his 
client's  interest  in  those  deeds.    First,  Fulwood  was  only  en« 
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titled  to  a  reasonable  sum  for  his  costs  and  expenses.  He 
could  not  retain  the  deeds  for  more  than  a  reasonable  sum 
for  costs,  and  the  plaintitf  therefore  can  have  no  greater 
right  to  retain  the  deeds  than  Fulwood  himself;  and  se- 
condly, Fulxoood  held  the  deeds  subject  to  the  equitable 
right  of  the  plaintiff,  uho  was  the  second  mortgagee. 
Fulwood  could  only  have  a  property  in  the  deeds  com- 
mensurate with  his  rights,  and  would  have  been  obliged  to 
re-transfer  the  estate  upon  payment  of  his  mortgage  money 
and  his  reasonable  costs.  He  could  not  communicate  to 
the  defendant,  his  attorney,  a  greater  interest  in  the  deeds 
than  he  himself  had.  \^Paike,  J.  Fulwood  had  the  legal 
interest  in  the  deeds ;  had  he  pledged  the  deeds,  the  pawnee 
could  have  retained  them  until  the  money  he  had  advanced 
was  paid,  and  the  attorney  is  in  the  same  situation  as  the 
pawnee.]  The  original  mortgagee  could  not,  it  is  appre- 
hended, increase  his  own  interest  by  pledging  the  deeds 
for  the  full  vahie  of  the  estate. 

F.  Pollock  and  F.  Kelly,  in  support  of  the  rule,  were 
stopped  by  the  Court. 

Den  MAN,  C.J. — It  makes  no  diiference  that  the  defend- 
ant was  the  attorney  of  Fulwood,  The  deeds  were  placed 
in  his  hands  to  secure  a  sum  of  money,  and  Fulwood  had  a 
legal  right  to  pledge  them. 

LiTTLEDALE,  J. — Fultcood  is  the  mortgagee  for  2000/., 
the  parties  pay  off  the  mortgage  money,  and  find  the  deeds 
in  other  hands ;  they  must  pay  the  money,  and  take  their 
remedy  against  Fulwood. 

Parke,  J* — The  defendant  had  clearly  a  lien  to  the 
amount  of  46/.  \7s,,  supposing  it  a  just  bill  between  him 
and  Fulwood,  and  Fulwood  might  pledge  the  deeds  to  that 
amount;  the  plaintiffs  may  recover  in  equity  from  Fulwood 
that  which  has  been  overpaid. 

Rule  absolute* 
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Wm.  Tucker,  Executor  of  George  Tucker,  r.  Emme-        1883. 
LINE  Tucker,  Executrix  of  Charlotte  Tucker. 

Debt  on    a   bond,  dated    l6th  November,   1774,  from  in  an  action 

the  testatrix  to  the  testator,  for  400/.  The  defendant  craved  ^y  *  trustee 

.10  recover  a 
oyer  of  the  bond  and  condition.     After  recital  of  an  in-  debt  for  the 

tended  marriage  between  William  and  Charlotte,  the  con-  *^"f ^'  ®^  ^^^ 

o  '  cestui  que 

dition  was  stated  to  be^  that  if  the  marriage  should  take  trust,  a  debt 

effect,  and  Charlotte  should  survive  William,  then  Char^^  cestui  que 
Idtte  should,  within  13  calendar  months  after  the  death  of  trust  cannot 

lie  set  oil 

William,  pay  to  George  200/.  upon  trust,  for  the  sole 
benefit  of  Sarah,  the  daughter  of  William,  (by  a  former 
marriage).  The  seventh  plea  stated,  that  on  the  2dd  May, 
179I>  by  a  certain  writing  obligatory  Sarah  became  bound 
to  William  in  490/.,  subject  to  a  condition  that  Sarah 
should,  during  so  many  years  as  she  should  remain  deputy 
keeper  of  the  post-office  in  Tiverton,  pay  unto  William 
32/.  on  the  25th  day  of  March  yearly,  during  his  life,  and 
after  the  decease  of  William  pay  to  the  executor  of  William 
]6/:  yearly  during  the  remainder  of  the  time  that  Sarah 
should  continue  in  and  keep  such  office.  Averment,  that 
Sarah  remained  and  continued  keeper  of  the  post-office  in 
Tiverton  aforesaid  during  the  lifetime  of  William,  after  the 
making  of  the  writing  obligatory,  for  five  years,  until 
25th  May,  1796;  that  on  25th  March  in  the  same  year 
there  was  due  from  Sarah  to  William  160/.,  which  is  still 
unpaid;  and  that  William,  in  November,  1815,  made  his 
will,  and  bequeathed  all  his  personal  estate  to  Charlotte, 
and  appointed  her  executrix,  and  afterwards  died;  after 
whose  death  Charlotte  proved  the  will,  and  assented  to  the 
said  bequest  to  herself.  Averment,  that  at  the  time  of  the 
exhibiting  of  the  plaintiff's  bill,  there  was  due  and  owing, 
upon  and  by  virtue  of  the  writing  obligatory  mentioned  in 
the  declaration  and  the  condition  thereof,  a  certain  sum  of 
money,  to  wit,  200/.,  and  no  more ;  and  that  before  and  at 
the  time  of  the  exhibiting  of  the  said  bill,  there  was  an4 
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still  is  due  and  owing  to  the  defendant^  as  executrix  of 
Charlotte,  who  was  executrix  of  William,  in  trust  for  the 
benefit  of  herself,  defendant^  as  executrix  of  the  said 
Charlotte,  for  and  on  account  of  the  said  sum  of  l60/.  and 
interest,  a  large  sum  of  money,  to  wit,  440/.,  which  sum  of 
money  so  due  and  owing  upon  the  writing  obligatory  of 
Sarah,  exceeds  the  moneys  due  and  owing  from  the  said 
defendant,  executrix  as  aforesaid,  to  the  plaintiff,  executor 
as  aforesaid,  upon  the  writing  obligatory  mentioned  in  the 
declaration,  and  out  of  which  sum  of  money  so  due 
and  owing  upon  the  writing  obligatory  of  Sarah  the 
defendant,  as  executrix,  as  mentioned  in  the  declaration, 
is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow  to  the  plaintiff,  as  executor  as  aforesaid,  the  moneys 
so  due  and  owing  from  her  as  executrix  as  aforesaid,  to 
the  plaintiff,  executor  as  aforesaid. 

To  this  last  plea  the  plaintiff  demurred  specially,  shew- 
ing the  following  causes  of  demurrer: — That  defendant 
had  not  in  and  by  that  plea  shewn  how  or  on  what  ground 
440/.  in  that  plea  mentioned,  became  and  was  due  to 
defendant,  as  executrix  of  Charlotte,  who  was  executrix  of 
William,  for  and  on  account  of  the  sum  of  160/.  in  that 
plea  mentioned,  and  interest  thereon ;  and  that  it  does  not 
appear  by  that  plea  that  any  interest  was  due  to  the  defend- 
ant, as  executrix  of  Charlotte,  who  was  executrix  of  JVilliam, 
for  and  on  account  of  said  sum  of  l60/«;  and  that  it  does 
not  appear  in  and  by  that  plea  that  any  sum  of  money  equal 
to  the  sum  due  from  the  defendant,  as  executrix  as  afore- 
said, to  plaintiff,  as  executor  as  aforesaid,  is  due  upon  the 
supposed  writing  obligatory  of  Sarah  to  the  defendant, 
as  executrix  of  CAar/offe,  executrix  of  William.  And  that 
it  is  not  alleged  in  and  by  that  plea,  from  whom  the  said 
sum  of  440/.  in  that  plea  mentioned,  and  therein  alleged 
to  be  due  upon  the  writing  obligatory  of  Sarah,  is  due  to 
the  defendant  as  executrix  as  last  -aforesaid.  And  that  it 
appears  in  and  by  that  plea,  that  the  supposed  debt  of  440/., 
if  any  Buch  there  be,  is  due  to  the  defendant  as  executrix 
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of  Charlotte,  %oho  tms  executrix  (f  JVilliam  Tucker,  aod  is  ia$3. 

attempted  to  be  set  off  against  a  debt  due  from  the  defend"  ^*^v^' 
antf  as  executrix  of  Charlotte.    And  that  the  said  seventh  «, 

plea  attempts  to  set  off  against  the  debt  claimed  by  plain-  Tuckse. 
tiff,  a  debt  which  cannot  by  law  be  set  off  against  it. 
Joinder  in  demurrer. 

Erie,  in  support  of  the  demurrer.    The  principal  ques^ 

tion  on  this  demurrer  is^  whether  an  equitable  interest  can 

be  treated  as  a  matter  of  set-off.    A  mere  equitable  interest 

is  not  matter  of  set-off,  and  the  plaintiff  has  no  right  to 

treat  Sarah  as  the  real  plaintiff  in  this  action.    The  cases 

Qf  Bottomley  v.  Brook  (a),  and  of  Rudge  v.  Birch  (()i  will 

be  cited  on  the  other  side.     In  Bottomley  v.  Brook,  which 

was  an  action  of  debt  on  bond,  the  defendant  pleaded 

that  the  bond  was  given  to  secure  100/.  lent  to  the  defend^* 

ant, by  Chancellor,  and  was  given,  by  CAancetfor's  direction, 

to  the  plaintiff  in  trust  for  Chancellor,  and  that  Chancellor, 

before  the  action  brought,  was  indebted  tp  the  defendant 

in  more  money  than  the  amount  of  the  bond.    To  this 

plea  there  was  a  demurrer^  which  is  stated  to  have  been 

withdrawn  by  the  advice  pf  the  Court.    It  is  to  be  observed, 

that  in  BottomUy  v.  Brook,  that  which  was  the  trust  arose 

out  of  a  liability  recognized  in  a  court  of  law.    The  cestui 

que  trust  had  a  legal  cause  of  action.    As  to  the  case  of 

Rudge  v.  Birch,  in  the  later  authorities,  the  Court  have 

regarded  with  jealousy  the  doctrine  there  laid  down,  and 

have  intimated  that  they  will  limit  its  operation.    In  Wake 

V.  Tinkler  (c),  which  was  an  action  on  a  promissory  note,  the 

defendant  pleaded,  by  way  of  set-off,  a  debt  due  upon  a 

bond  given  originally  by  th^  plaintiff  to  one  Atkinson,  and 

as^iigned  by  him  to  the  defendant    The  Court  held  the 

plea  bad,  and  the  distinction  was  taken  that  the  bond  was 

not  originally  given  by  the  obligee  in  trust  for  the  defendant. 

Bay  ley,  J.  in  that  case  said,  "  We  have  nothing  to  do  in 

this  place  with  any  other  than  legal  rights/'    In  Carpenter 

(fl)  1  T.  R.  631.  (6)  1 T.  R.  622.  (c)  16  East,  S6. 
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1833.  V.  Thomloji{a),  the  Court  would  not  allow  an  action  to  be 
brought  to  enforce  a  mere  equitable  demand.  The  matter 
of  the  set-off  in  this  case  is  a  mere  equitable  interest.  The 
bond  attempted  to  be  set  off  is  given  by  Sarah  to  William^ 
William  bequeaths  his  property  to  Charlotte^  and  leaves 
her  executrix.  Charlotte  dies  and  appoints  Emmeline  her 
executrix.  Emmeline  may  be  considered  as  equitably  en- 
titled as  residuary  legatee,  but  it  cannot  be  considered  as 
a  legal  debt,  more  especially  until  the  debts  and  legacy  of 
William  are  paid,  and  the  produce  ascertained.  The  debt 
sued  for  is  the  debt  of  Charlotte,  and  the  debt  attempted 
to  be  set  off  is  a  debt  due  to   William, 

An  objection  arises  in  another  shape.  This  is  an  attempt 
to  set  off  a  debt  due  to  Charlotte  in  her  representative  cha- 
racter, against  a  demand  due  from  her  individually,  which 
cannot  be  done;  Bishop  v.  Church  and  others (6),  Millisint 
Shipman  v.  Thompson (c),  Gale  v.  Luttrel  and  others ((2). 

There  is  also  another  objection,  that  interest  is  claimed 
iipoQ  the  arrears  of  the  annuity.  Interest  is  only  allowed 
where  there  is  an  express  promise  in  the  written  instrument 
to  pay  interest,  or  where,  from  the  usage  of  trade,  a  pro-^ 
mise  to  pay  interest  may  be  inferred.  Higgins  v.  Sargente  (f ), 
Page  V.  Newman  (/),  Wake  v.  Tinkler  (g). 

• 

Follett,  contr^. — It  is  desirable  that  the  Court  should 
dispose  of  the  principal  question,  whether  this  Court  will 
take  notice  of  an  equitable  interest,  so  that  when  the 
action  h  brought  by  or  against  a  trustee,  a  debt  owing  by 
or  to  the  cestui  que  trust  may  be  set  off.  It  is  submitted, 
in  the  first  place,  that  this  is  the  rule  ;  and  secondly,  that 
this  case  conies  within  that  rule.  The  persons  interested 
in  this  case  are  Sarah  and   Charlotte,  and   not  either  the 

(a)  d  B.  &  A.  52.  D.  &  R.  698. 

(6)  3  Atk.  691.  (/)  4  M.  &  R.  307;  9  B.  &  C. 

(c)  Willes,  103.  378. 

{d)  1  Y.&  J.  180.  (g)   Ante,    and  see  Creuxe  v. 

(<j)  2  B.  &  C.  348 ;  S.  C.  2      Hunter,  2  Ves.  sen.  157. 
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plaintiiF  or  his  testator.  The  action  is  brought  by  a  trus- 
tee against  a  trustee,  and  the  cestui  que  trust  of  each  are 
mutually  indebted ;  and  the  question  is,  whether  such  a 
debt  can  be  set  off.  It  is  true,  that  in  Schoky  v.  Mearns  (a\ 
Marryat  said  that  the  cases  of  Bottomley  v.  Brook,  and 
Rudge  V.  Birch,  had  been  overruled;  and  in  Coppin  v. 
Craig  (b)  it  was  also  said  that  Bottomley  v.  Brook  had 
been  overruled;  but  both  the  cases  of  Bottomley  v., Brook 
and  Rudge  v.  Birch  were  recognized  in  Wake  v.  Tinkler. 
In  Webster  v.  Scales  (c)  also,  the  case  of  Bottomley  v. 
Brook  was  recognized.  In  Winch  v.  Keely{d),  Ashhurst, 
J.  expressly  says,  ''This  Court  will  take  notice  of  a  trust, 
and  consider  who  is  beneficially  interested/'  There  is 
another  class  of  cases  in  which  the  Court  will  look  at 
the  parties  really  interested,  where  goods  have  been  sold 
by  a  factor;  Can*  v,  Hinchliffeie),  In  that  case  the  cases 
of  Bottomley  v.  Brook  and  Rudge  v.  Birch  were  cited,  and 
nothing  is  there  said  from  which  it  can  be  inferred  that  they 
are  not  good  law.  There  a  factor,  with  the  privity  of  his 
principal,  had  sold  goods  to  a  party  who  did  not  know 
that  the  goods  were  the  property  of  the  principal,  and  thiji 
Court  held  that  in  an  action  by  the  principal  for  the  price, 
the  buyer  might  set  off  a  debt  due  from  the  factor  to  him« 
Bayley^  J.  there  says,  **  Two  special  causes  of  demurrer 
to  the  plea  in  question  have  been  assigned,.  First,  that  it 
amounts  to  the  general  issue  only.  Secondly,  that  the 
debts  are  not  mutual,  unless  the  factor  ipay  for  this  pur- 
pose be  identified  with  the  principal.  But  the  cases  of 
George  v.  Clagett  and  Barmy  v.  Corrie,  shew  that  they 
may  be  so  identified ;  that  objection,  therefore,  falls  to  the 
ground.''  The  question  is,  what  is  the  meaning  of  the 
expression  ''  identified  with  the  principal."  If  it  mean 
identified  in  interest,  then  that  is  the  case  here.  The  party 
suing  is  suing  for  the  benefit  of  Sarah,  and  the  debt  intended 


(a)  7  East,  153. 
{b)  7  Taunt.  243. 
(c)  1  T;  R.  692. 


(d)  IT.R.693. 

(e)  7  D.  &  R.  4S;  4  B.  &  C.  547. 
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to  be  set  oflF  is  the  debt  of  Sarah,  The  set-off  is  not 
claimed  in  respect  of  a  debt  due  to  Charlotte  in  outer  droit. 
The  question  depends  upon  the  weight  the  Court  will  attach 
to  the  cases  of  Bottomley  v.  Brook  and  Rudge  v.  Birch. 

'    Erk,  in  reply,  was  stopped  by  the  Court. 

Dbnman,  C.J. — It  is  enough  to  say  that  this  case  goes 
considerably  beyond  the  cases  of  Bottomley  v.  Brook  and 
Rudge  V.  Birch. 

LiTTLED  A  LE,  J. — I  think  the  cases  of  Bottomley  v.  Brook 
and  Rudge  v.  Birch  are  not  well  decided.  In  those  cases 
the  cross  demand  was  not  properly  a  set-off  under  the 
statute,  but  was  rather  in  the  nature  of  a  set-off  under  the 
general  issue.  In  the  cases  cited  of  principal  and  factor, 
one  of  the  parties  was  the  representative  of  the  other,  and 
might  have  been  a  party  to  the  suit.  There  is  no  setting 
off  one  bond  against  another,  except  by  act  of  parliament, 
and  the  act  does  not  authorize  the  set-off  here  attempted 
to  be  made. 


Pahke,  J. — The  right  of  set-off  is  regulated  by  act  of 
parliament.  The  words  of  the  act(a)  are,  *'  that  where  there 
ftre  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
either  party  sue  or  be  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set  off  against  the 
other."  In  this  ease  no  legal  debt  is  due  from  the  testator  of 
the  plaintiff.  Looking  at  the  words  of  the  act  of  parliament, 
1  aih  surprised  at  the  decision  in  the  cases  of  Bottomley  v. 
Brook  and  Rudge  v.  Birch.  Those  cases  having  been  de- 
cided, they  are  not  to  be  extended.  Besides,  this  case  does 
not  fall  within  either  of  those  cases,  and  is  distinguishable 
from  both  of  them  on  the  ground  stated  in  the  argument. 

Judgment  for  the  plaintiff. 


(a)  %  Geo,  9,  €•  S9, 9. 13. 
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i85S. 

The  King  v.  Jollie  and  another. 

In  Hilary  term  last  Sir  /.  Scarlett  had  obtained  a  rule  Leave  to  file  a 
nisi  to  file  a  criminal  information  against  the  defendants  for  f^'^ion'for 
a  libel  on  the  Earl  of  Lonsdale,  published  in  several  num-  &  libel  should 
bers  of  a  newspaper  called  '*  The  Carlisle  Journal/'    The  ja  a  reasona- 

newspapers  were  published  on  the  23d  of  June,  the  «9th  ble  time  before 
•    "^  '^  the  expirauon 

of  September,  and  the  20th  and  27th  of  October,  1832.  of  the  second 

Hilary  term  commenced  on  the  1 1th  of  January,  and  ended  ^Sca^on  5" 
on  the  31st  of  January.  On  the  24th  of  January  notice  it  came  to  the 
of  the  rule  was  served  upon  the  defendants,  who  resided  at  ^i^^  prosLator 

Carlisle.     On  the  SOth  of  January  the  rule  was  further  ^^h  ^^^H^ 

to  enable  him 

enlarged.  to  move  within 

An  affidavit  was  filed  on  the  part  of  the  prosecution,  diat  period. 
which  stated  that  the  Earl  of  Lonsdale  had  no  knowledge 
of  the  libel  until  the  month  of  January,  1833.  On  the 
part  of  the  defendants  an  affidavit  was  filed,  which  stated 
that  the  Earl  of  Lonsdale  was  for  some  days,  in  November, 
1832,  resident  at  Whitehaven  Castle,  and  that  two  of  his 
agents  frequented  a  news-room  in  Whitehaven,  at  which  tlie 
Carlisle  Journal  was  taken  in. 

^  • 
Aglionby  now  shewed  cause  against  the  rule.  So  long 
a  time  had  been  suffered  to  elapse  between  the  times  when 
the  libels  were  published  and  the  application  viras  made  to 
this  Court,  that  the  Earl  is  not  now  entitled  to  the  privi- 
lege of  filing  a  criminal  information.  The  last  of  the  libds 
was  published  in  the  montb  of  October;  and  since  that 
period  one  whole  term  has  elapsed,  a  quarter  sessions  has 
intervened,  and  the  motion  for  a  criminal  information  was 
made  so  late  in  the  second  term  that  the  defendants 
had  not  time  to  shew  cause ;  Rex  v.  Morice  (a).  Rex  v. 
Marshall  (Jb).  This  is  attempted  to  be  met  by  the  state- 
ment that  Lord  Lonsdale  did  not  know  of  the  publication 
of  the  libels  until  after  Michaelmas  term ;  but  the  circum- 

(a)  13  East,  S71,  in  the  note.  (6)  IS  East,  39S. 
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1833.         Stances   mentioned    in    the    affidavits   o(    the    defendants 
shew  that  his  lordship's  agents,  who  ought  to  have  informed 
him,  must  have  been  aware  of  the  publication.     [Parke,  J. 
JoLLiE.       The  application  must  be  made  within  two  terms,  provided 
an  assize  has  not  intervened ;  but  if  it  be  in  the  second  term, 
it  must  be  made  sufficiently  early  for  the  other  party  to 
come  and  shew  cause  within  the  same  term.     This  is  the 
rule   even   in   the   case   of  criminal    informations   against 
magistrates.]     Assuming  such  to  be  the  rule  of  the  Court, 
the  time  to  be  allowed  to  a  party  to  shew  cause  must  be 
a' reasonable  time.     In  this  case  there  was  not  sufficient 
time  allowed  to  the  defendant  for  that  purpose.    [Parke,  J. 
It  is  surely  sufficient  for  a  party  to  complain  of  a  libel  as 
soon  as  he  has  information  of  it.]     In   the  case  of  2'he 
King  V.  Bishop  {a),  the  circumstances  complained  of  oc- 
curred in  1820,  the  application  was  made  in  Michaelmas 
term,   1821,  but  the  complainant  swore  that  he  had  no 
knowledge  of  the  matter  until  the  17th  of  November,  1821; 
and  there  the  Court  refused  to  make  absolute  the  rule  for 
a  criminal  information,  observing  that  if  they  were  to  admit 
the  excuse  of  want  of  knowledge,  they  should  entirely 
frustrate  the  very  useful  rule  as  to  the  time  within  which 
the  application  ought  to  be  made. 

F.  Pollock,  in  support  of  the  rule.  It  is  positively  sworn 
by  Lord  Lonsdale  that  he  had  no  knowledge  of  the  libels 
until  January.  Instances  have  frequently  occurred  in  which 
parties  have  been  permitted  to  file  criminal  informations 
for  libels  contained  in  books  which  have  been  published  for 
a  long  period  of  time. 

Denman,  C.  J. — ^The  application  is  not  too  late.  The 
rule  must  be  made  absolute. 

LiTTLEDALE,  J. — ^The  rule  is,  that  a  party  must  apply 
for  leave-  to  file  a  criminal  information  within  the  second 

(a)  5  B.  &  Aid.  612. 
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term  after  llic  publication  of  the  libel,  so  as  to  enable  the 
defendant  to  shew  cause  within  that  term.  I  doubt  whe- 
ther ten  days  is  a  reasonable  time  for  a  party  who  resides 
in  the  country,  at  a  place  so  distant  as  Carlisle,  to  shew 
cause.  Lord  Lonsdale  had,  however,  in  this  case  no  know- 
ledge  of  the  libel  until  January,  and  therefore  the  applica- 
tion to  this  Court  was  made  sufficiently  early. 


Parke,  J.  concurred. 


Rule  absolute  (ct). 


485 


1833. 


The  Kino 

V. 
JOLLIS. 


(a)  The  editors  have  been  fa- 
vored by  Mr.  Dealtry,  with  the 
following  observations  upon  this 
case:  the  cases  of  The  King  v. 
Taylor,  (Nolan's  Reports,  204,) 
The  King  v.  Smith,  (7  T.  R.  80,; 
The  King  v.  Harrien,  The  King  v. 
Manhall,  (13  East,  270, 392,)  and 
lite  King  v.  Bishop,  (5  B.  &  A. 
61^,)  though  applicable  immedi- 
ately to  informations  against  ma- 
gistrates, extend  also  to  other  pub- 
lic officers.    There  has,  however. 


never  hitherto  been  any  distinct 
rule  laid  down  applicable  to  other 
cases.  If  there  has  been  delay  on 
the  part  of  the  applicant,  it  must 
be  accounted  for;  {Rex  v.  Bobin- 
ion,  1  Sir  W.  Blackstone,  549); 
and  the  time,  within  which  the  in- 
formation must  be  moved  for  is,  to 
be  reckoned  from  the  time  the 
complainant  has  information  of  the 
libel,  and  not  from  the  period  of 
publication. 


DiGBY  V.  Thompson. 

C/ASE  for  a  libel.     The  declaration,  after  averring  the  a  writing,  in 

previous  good  character  of  the  plaintiff,  stated  that   the  J^hichaparty 

.  ,  ,  is  spoken  of  in 

defendant,  intending  to  cause  it  to  be  suspected  and  be-  language  usu- 

lieved  that  the  plaintiff  had  been  guilty  of  unfair  play  at  J^/j^^P^^J^ 

cards,  and  of  defrauding  persons  of  their  money  by  means  a  gaming- 

thereof  and  by  bettings,  and  that  he  had  played  unfairly  iJJ,"*%hetheV 

and  fraudulently  at  a  certain  game  with  cards  called  ecartif  the  words  are 

and  at  certain  other  games  with  cards,  and  had  thereby  ing  applied  by 

won  divers  large  sums  of  money  from  divers  persons  visit-  ^^  innuendo 

CO  speciuc 
ing  the  house  of  the  plaintiff,  at  Brighton,  in  the  county  of  chaigesofun- 

Sussex,  and  that  the  plaintiff  had  invited  persons  to  his  ^^^'^^  F^ctices 
bouse  and  entertained  them  there  for  the  purpose  of  win- 


486 


1883. 


CASES  IN  THE  KINg's  BENCH, 

Ding  their  money  unfairly  by  gaming  there,  and  that  the  plain- 
tiff was  a  person  of  disreputable  and  bad  character,  and  did 
in  a  great  measure  support  and  maintain  himself  by  gaming 
and  by  unfair  and  fraudulent  practices  in  gaming  and  bet^ 
ting ;  and  to  vex,  harass,  oppress,  impoverish,  and  ruin  the 
plaintiff,  on  &c.  at  8lc.  wrongfully,  maliciously  and  injuri- 
ously published  in  a  certain  newspaper,  called  **  The  Satirist, 
or,  The  Censor  of  the  Times,'*  a  certain  false,  scandalous, 
malicious  and  defamatory  libel  of  and  concerning  the  plain- 
tiff; containing  in  a  certain  part  of  the  said  paper  the  false, 
scandalous,  malicious,  defamatory  and  libellous  matter  fol- 
lowing of  and  concerning  the  said  plaintiff,  that  is  to  say — 
**  King  Digby  (meaning  the  said  plaintiff),  as  my  friend  Tom 
used  to  style  him,  has  had  a  tolerable  run  of  luck  this  sea- 
son (meaning  thereby  that  the  said  plaintiff  had  won  divers 
large  sums  of  money  by  gaming) ;  he  (meaning  tlie  plain- 
tiff) is  still  here  (meaning  at  Brighton  aforesaid),  and 
keeps,  I  assure  you,  friend  Sat.,  a  well-spread  sideboard, 
but  curse  the  fellow,  I  always  consider  myself  in  a  family 
hotel  when  my  legs  are  singing  duets  under  his  table,  for 
the  bill  is  sure  to  come  in  sooner  or  later,  although,  as  you 
know,  I  rarely  dabble  in  the  mysteries  of  ecarti,  or  any 
other  game.  The  fellow  (meaning  the  said  plaintiff)  is  as 
deep  as  Crockford,  and  as  knowing  as  the  Marquis.  I  do 
dislike  this  leg-al  profession." 

In  the  second  count  all  the  innuendos  were  omitted 
except  those  as  to  the  person  of  the  plaintiff. 

To  the  first  count  there  was  a  special  demurrer,  stating 
as  causes  of  demurrer,  first,  that  the  matter  alleged  in  the 
declaration  to  have  been  published  was  not  libellous; 
secondly,  that  although  the  plaintiff  had  by  an  innuendo 
alleged  that  by  the  words  of  the  libel,  **  King  Digby  (mean- 
ing the  plaintiff)  as  my  friend  Tom  used  to  style  him,  has 
had  a  tolerable  run  of  luck  this  season,''  the  defendant 
thereby  meant  that  the  said  plaintiff  had  won  divers  large 
sums  of  money  by  gaming,  and  had  alleged  as  an  induce- 
ment that  the  plaintiff  was  guilty  of  gaming,  nevertheless  it 
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waa  not  alleged  that  the  libel  was  published  of  and  coa- 
cerning  such  gaming,  or  that  such  libel  had  any  reference 
to  the  matters  stated  in  the  introductory  part  of  the  decla- 
ration or  any  of  them ;  thirdly,  that  the  meaning  and  expla-> 
nation  by  the  plaintiff  put  upon  and  given  to  the  words^ 
added  to,  enlarged  and  changed  their  sense,  and  also  that 
the  meaning  and  explanation  is  not  connected  in  any  way 
by  averment  or  otherwise  with  or  in  any  way  applicable  to 
the  matters  of  inducement ;  fourthly,  that  it  is  not  averred 
that  the  defendant  was  used  to  employ,  or  did  on  the  occa* 
sion  of  publishing  employ  the  said  words  in  the  sense  and 
meaning  put  upon  them  by  the  plaintiff  in  the  said  innuendo. 
There  was  a  general  demurrer  to  the  second  count.  Joinder 
in  demurrer. 


DiGBY 
V- 

Thompson. 


Upon  this  case  being  called  on,  no  counsel  appeared  in 
support  of  the  demurrer.     The  Court  however  called  upon 


fVightman,  in  support  of  the  declaration.  The  defend- 
ant by  his  demurrer  admits  that  he  intended  it  to  be 
believed  that  the  plaintiff  had  played  unfairly  at  cards,  and 
had  fraudulently  cheated  at  the  game  of  icarte.  This  is  an 
admission  that  the  words  of  the  libel  were  intended  to  be 
used  with  the  meanhig  which  is  imputed  to  them  in  the 
declaration.  The  only  question  is,  whether  the  words 
themselves,  as  appearing  upon  the  record,  can  bear  this 
meaning.  It  is  sufficient  to  constitute  the  words  a  libel, 
that  they  tend  to  disgrace  the  plaintiff,  or  lower  him  in  the 
estimation  of  his  friends  or  the  world;  and  whether  this  be 
their  tendency,  is  a  question  that  belongs  to  the  considera- 
tion of  a  jury.  Even  if  some  of  the  expressions  used  should 
be  unintelligible  to  the  Court  id  its  judicial  capacity,  as  of 
the  term  ecariij  or  who  the  Marquis  or  Croekfard  may 
be,  or  what  is  intended  by  leg-al,  the  jury,  after  hearing 
the  evidence,  would  probably  understand  the  allusions. 
IDenman,  C*  J.  There  are  no  words  of  any  kind  in  which 
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the  jury  might  not  discover  some  hidden  meaning.]  The 
cases  shew  that  the  Court  will,  in  the  case  of  a  libel,  take 
notice  of  the  ordinary  meaning  in  which  expressions  are 
used.  In  Rollers  Abr>{a)f  there  is  this  passage — "  Si  home 
dit  al  un  Counceller  del  ley  en  le  North.  Thou  art  a  daffa- 
down-dilly.  Action  gist,  ove  averrment  que  les  parols  sig- 
iiifie  que  ii  est  un  Ambedexter."  The  Court  in  construing 
this  expression  can  have  derived  their  information  only  from 
considering  the  sense  in  which  it  was  employed  in  ordinary 
conversation.  If  the  Court  can  see  that  by  possibility  the 
words  will  bear  the  meaning  charged,  this  will  be  sufficient 
to  entitle  the  plaintiff  to  judgment. 


Dbnman,  C.  J. — I  look  with  a  good  deal  of  jealousy 
upon  the  record,  and  am  unwilling  to  infer  that  the  defendant 
has  admitted  that  the  words  were  used  in  the  sense  which  is 
imputed  to  them  by  the  innuendos.  I  am  also  unwilling  to 
adopt  the  rule,  that  we  are  to  look  at  what  is  the  meaning 
in  which  the  words  are  alleged  to  have  been  used  as  distinct 
from  their  ordinary  and  proper  meaning.  But  upon  the 
general  ground  that  there  is  in  this  libel  something  disgrace- 
ful to  the  character  of  the  plaintiff,  in  the  words  themselves, 
without  looking  at  the  previous  allegations  and  the  iunuen- 
do8|  I  think  the  declaration  may  be  supported. 

L1TTLEDALE9  J. — It  seems  to  me  that  the  general  words 
are  sufficient  to  constitute  a  libel,  but  at  the  same  time 
I  cannot  say  that  you  are  at  liberty  to  import  from  the  innu- 
endos that  all  the  words  were  used  in  the  particular  mean- 
ing there  charged. 


Parke,  J. — Without  saying  whether  or  not  Mr.  Wighh 
man  is  right  in  introduciqg  any  of  the  innuendos  because  of 
the  admission,  4t  appears  to  me  quite  clear  that  the  words 
are  libellous;  that  they  do  impute  to  the  plaintiff  fraudu- 

(o)  Page  55,  pi.  15,  title  Action  sur  Case. 


EASTER  TERM,  III  WILL.  IV. 

lent  and  dishonourable  conduct,  and  therefore  I  think  that 
the  declaration  may  be  supported. 

V. 

.  Judgment  for  the  plaintiflF.         Thompson. 


Doe,  on  the  several  Demises  of  Moore  and  others, 

V.  Ramsden,  Clerk. 

Ejectment  for  the  rectory  of  Great   Stambridge,  Ejectment 
Essex,  on  the  several  demises  of  Maria  Sarah  Moore,  John  ^f^ed  upon  a 
Wilkes,  Peter  Moore,  Samuel  Barrett,  Moulton  Barrett,  term  duly 
and  John  Mendham,  and  James  Gibbons.     At  the  trial  be-  assigned  to 
fore  Lord  Lyndhurst,  C.  B.,  at  the  Essex  Spring  Assizes,  [^®  ^f  ^"^iff^^ 
18313,  the  following  facts  appeared:  a  deed  defec- 

The  defendant  was  the  rector  of  Great  Stambridge,  and  J'^'JJJ^^J  ^® 
by  a  deed  dated  the  18th  February,  1813,  in  consideration  lS£/is.  c.  90. 
of  l6CX)/.,  granted  to  Elizabeth  Fisher  an  annuity  of  260/.; 
and  by  the  same  deed  granted  a  term  for  99  years  in  the 
rectory,  to  liobert  fVitting,  in  trust  to  secure  the  payment 
of  that  annuity.  By  a  deed  dated  6th  September,  1816, 
the  defendants,  in  consideration  of  600/.,  granted  an  annuity 
of  93/.  to  H,  J.  Shepherd,  and  demised  the  rectory  to 
Shepherd  for  99  years,  to  secure  the  same  annuity.  By 
deed  of  24th  June,  1820,  in  consideration  of  500/.,  he 
granted  an  annuity  of  80/.  to  J.  Graves,  and  charged  it  in 
the  vicarage  of  Little  Wakering.  By  deed  of  5th  June, 
1823,  in  consideration  of  700/.,  he  granted  an  annuity  of 
100/.  to  Bannister  Flight,  and  granted  the  rectory  and 
vicarage  to  Thomas  Flight  for  99  years,  in  trust  to  secure 
that  annuity.  In  the  beginning  of  1825,  the  defendant^ 
being  desirous  of  consolidating  these  annuities  and  of  raid- 
ing a  further  sum,  applied  to  the  British  Annuity  Company 
for  the  loan  of  the  money  necessary  for  that  purpose.  They 
agreed  to  advance  him  a  sum  of  4400/.  for  an  annuity' of 
574/*  9s.    By  indenture  dated  the,19tb  Jaquary^  1825,- made 
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between  the  several  persons  to  whom  the  defendant  had  pre- 
viously granted  annuities,  the  British  Annuity  Company  and 
the  defendant,  in  consideration  of  4400/.  paid  by  the  com- 
pany, S555L  of  which  was  applied  in  discharging  the  former 
annuities,  and  the  remaining  sum  of  845/.  paid  to  the  de- 
fendant, the  defendant  granted  to  the  Company  an  annuity 
of  574/.  95.  The  same  deed  contained  an  assignment  of 
the  several  terms  in  the  rectory  before  mentioned  to  Johi 
Wilkes,  as  trustee  for  the  Company,  who  subsequently  by 
indenture  assigned  the  same  to  James  Gibbons  upon  the 
like  trust,  and  a  new  term  for  100  years  was  created  by  a 
demise  to  P.  Moore,  S.  Barrett,  M.  Barrett,  and  J.  Mend" 
ham,  for  further  securing  the  annuity.  In  1826,  the  annuity 
became  in  arrear,  and  the  Company  issued  a  sequestration. 
In  November,  1851,  an  application  was  made  by  the  de- 
fendants to  set  aside  the  sequestration,  and  in  January,  1832, 
the  Court  ordered  that  it  should  be  set  aside,  and  referred 
it  to  the  Master  to  take  an  account  of  the  sums  received  by 
the  plaintiffs  and  the  arrears  of  that  annuity,  and  that  if  a 
balance  was  due  to  the  defendant,  the  same  should  be  paid 
to  him.  These  accounts  were  unsettled  at  the  time  the 
action  was  brought,  but  it  was  proved  that  a  balance  of 
50/.  185.  7d.  was  due  to  the  Company.  It  was  contended, 
on  the  behalf  of  the  defendant,  that  the  plaintiff  should  be 
nonsuited,  since  the  Court  of  King's  Bench  had  declared 
that  the  deed  of  1825,  so  far  as  respected  the  personal 
covenant,  was  void,  so  as  to  prevent  the  parties  from  issuing 
a  sequestration,  and  therefore  it  could  not  be  available  to 
support  the  present  ejectment :  the  learned  judge,  however, 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  but  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit.  The  jury 
accordingly  found  a  verdict  for  the  plaintiff. 

Comyn  now  moved  for  a  rule  nisi  accordingly,  on  the 
ground  of  misdirection.  There  are  two  questions  in  this 
case.  The  first,  whether  this  ejectment  can  be  supported 
by  the  two  terms  vrfaich  were  granted  in  February^  18 1 3^ 
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and  September,  1816.  The  second  question  is^  whether  i83S. 
the  Company  can  maintain  thii»  ejectment  upon  the  9up- 
posed  balance^  as  shewn  by  themselves,  the  matters  in  dif- 
ference respecting  these  annuities  having  been  referred  to 
the  master,  and  he  not  haVmg  mdde  his  report.  The  rule 
it  laid  down  in  Newland  v.  Watkin{a),  that  if  the  deed 
granting  the  annuity,  Upon  the  face  of  it  expressly  charges 
the  living,  it  is  void.  This  deed  was  void,  and  therefore  it 
could  not  operate  as  an  assignment  of  the  term.  [Parke,  J. 
Is  not  this  like  the  case  of  Doe  v.  Gully  {b)  ?]  There  is  this 
distinction,  that  in  Doe  v.  GuUy  the  terms  were  not  satis- 
fied. [Parke,  J.  How  satisfied  ?  They  were  assigned  in 
trust  only,  and  not  absolutely.]  The  object  of  the  statute 
was  to  prevent  new  charges  on  benefices.  There  is  a  re- 
cital in  this  deed  that  the  old  annuities  should  be  paid  off, 
and  that  the  annuity  was  granted  in  consideration  of  a  sum 
received,  part  of  which  was  raised  to  pay  off  a  former 
annuity.  [Parte,  J.  That  is  precisely  similar  to  the  case 
of  Doe  V.  Gully.  There  the  600/.  was  raised  to  pay  off  a 
former  annuity.  The  Court  held  that  the  new  charge  was 
invalid,  but  that  the  assignment  of  the  term  was  valid. 
The  case  is  quite  in  point:  there  can  be  no  doubt  upon  the 
question.] 

The  next  question  is,  whether  the  ejectment  could  be 
maintained  upon  the  two  terms  of  1813  and  1816,  until  the 
Master  had  made  his  report  upon  the  state  of  the  accounts. 
[Parke,  J.  The  legal  estate  is  in  the  termor,  and  he  of 
course  must  have  a  right  to  enter.] 

By  the  Court. 

Rule  refused. 


(a)  2  Moore  &  Scott,  174;  and  9  Bingb.  113. 
(6)  4  Mann.  &  Ryl.  249;  9  B.  &  C.  344. 
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RicHAUO  Clark,  Chamberlain  of  the  City  of  London, 

V.  Whiston  Powell. 

A  stock-bro-  ±  H  IS  was  an  action  of  debt  for  three  penalties  of  100/.  each, 
wlthhie^nT  ^^^  acting  within  the  city  of  London  as  a  broker,  not  being 
c.  16,  and  admitted  by  the  Court  of  Mayor  and  Aldermen  of  the  said 
mitted  by  the    ^^^^  ^^  ^^  ^  broker,  or  to  act  as  a  broker  within  the  said 

^^.  ??*^®''  city  and  the  liberties  thereof.  The  defendant  pleaded  the 
and  Aiderinen . 

general  issue.     At  the  trial  before  Lord  Tenterdefi,  C.  J.  at 

the  sittings  after  Trinity  term,  1830,  at  the  Guildhall,  Lon- 
don, the  question  was,  whether  a  stock-broker  is  within  the 
meaning  of  the  act  of  parliament  57  Geo.  3,  c.  GO,  and  the 
jury  found  a  special  verdict  for  one  penalty  of  100/.,  to 
the  following  effect. 

That  since  the  making  of  a  certain  act  of  parliament  of 
6  Anue^  and  also  since  the  making  of  a  certain  other  act 
of  parliament  of  57  Geo.  3,  divers  persons  have  taken  upon 
themselves  to  act  within  the  city  and  liberties  of  London  in 
buying  and  selling  public  and  joint  stock,  and  government 
annuities,  transferable  at  the  Bank  of  England,  and  other 
public  securities  for  others,  for  reward,  in  that  behalf,  such 
persons  not  having  been  admitted  by  the  Court  of  Mayor 
and  Aldermen  of  the  said  city  to  be  brokers,  in  pursuance 
of  the  said  act  of  6  Anne ;  and  that  divers  other  persons 
have  taken  upon  themselves  so  to  act,  and  have  been  ad- 
mitted by  the  said  Court  to  be  brokers  and  to  act  as 
brokers,  and  such  persons  have  been  and  are  upon  their 
admission,  required  to  execute  the  broker's  bond  of  the  city 
of  London,  the  form  of  which  bond,  used  prior  to  A.  D. 
1828,  is  marked  A.,  and  the  form  of  the  bond  since  and 
now  used  is  marked  B.  And  that  since  the  27th  June, 
1817,  within  the  city  of  London,  the  defendant  did  for 
reward  purchase  for  J.  J.,  of  N.  W.^  a  share  amounting  to 
50/.,  in  a  certain  public  joint  stock  government  annuity, 
transferable  at  the  Bank  of  England,  (that  is  to  say,)  in  the 
capital  or  joint  stock  called  the  Redticed  Three  per  Centum 
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Annuities,  and  procured  it  to  be  transferred,  and  received 
from  J.,  as  a  reward  and  commission  for  such  purchase  and 
transfer^  I5.  3d.{a),  And  that  the  defendant  was  not  at  that 
time  admitted  by  the  Court  of  Mayor  and  Aldermen  to  be 
a  broker,  or  to  act  as  a  broker  within  the  said  city  and 
liberties  thereof,  nor  had  he  obtained  any  admission  by  or 
froin  such  Court. 

The  bond  referred  to  as  marked  A.,  was  in  the  penalty  of 
500/.,  conditioned  as  follows : — That  the  party  whose  admis- 
sion is  recited,  should  faithfully  execute  his  office  and  employ- 
ment without  fraud,  and  should  upon  every  contract,  bargain 
or  agreement  made  by  him,  declare  the  name  of  his  principal 
if  required  by  the  other  party;  and  should  keep  a  broker's 
book  and  fairly  enter  all  such  contracts  8cc.,  within  three  days, 
and  shall,  upon  demand  of  either  party,  produce  such  entry 
and  prove  the  truth  and  certainty  of  such  contracts  8lc.: 
and   for  satisfaction  of  all  such   persons   as  shall  doubt 
whether  he  is  a  lawful  and  sworn  broker,  shall  produce  a 
certain  medal, ''  and  shall  i\ot  directly  or  indirectly,  by  him- 
self or  any  other,  deal  for  himself  or  any  other  broker  in  the 
exchange  or  remittance  of  money,  or  in  buying  any  tally  or 
tallies,  order  or  orders,  bill  or  bills,  share  or  shares,  or  in- 
terest in  any  joint  stock  to  be  transferred  or  assigned  to 
himself  or  any  broker,  or  to  any  other  in  trust  for  him  or 
them,  or  in  buying  any  goods,  wares,  and  merchandises  to 
bargain  or  sell  again  upon  his  own  account  or  for  his  own 
or  for  any  other  broker's  benefit  or  advantage,  or  to  make 
9ny  gain  or  profit  in  buying  or  selling  any  goods  over  and 
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(a)  The  amendment  agreed  to 
be  made  in  the  course  of  the  ar- 
gument was,  as  it  is  understood, 
introduced  in  this  place,  and  is  in 
the  following  words:  ''And  the 
jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  the 
said  defendant  did  from  time  to 


time,  both  hefore  and  since  the 
Said  S7ih  day  of  June,  on  various 
occasions  buy  divers  shares  in  the 
government  securities  transferable 
at  Uje  Bank  of  England  for  divers 
other  persons,  for  reward,  in  that 
behalf  in  manner  above  stated,** 
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above  the  usual  brokerage  ;'*  and  shall  discover  any  person 
whom  he  shall  know  to  be  acting  as  broker  not  being  duly 
authorized,  and  shall  not  employ  any  one  under  him  to  act 
as  a  broker  not  being  duly  admitted ;  **  and  shall  not  pre* 
sume  to  meet  and  assemble  in  Exchange  Alley  or  other 
public  passage  or  passages  within  the  city  and  liberties 
thereof,  other  than  upon  the  Royal  Exchange,  to  negociate 
bis  business  and  affairs  of  brokage  to  the  annoyance  or  ob- 
struction of  any  of  his  majesty's  subjects  or  any  other  in 
their  business  or  passage  about  their  occasions,  ^' 

The  form  of  bond  referred  to  as  marked  B.,  was  in  lOOQ/. 
and  conditioned  as  the  former  bond,  except  that  there  was 
a  condition  for  giving  either  to  the  buyer  or  seller,  withki 
24  hours,  after  demand,  a  contract  note,  containing  therein  a 
true  copy  of  the  entry  to  be  made  in  the  **  broker's  book, " 
and  that  the  stipulation  respecting  the  assembling  in  Ex- 
change Alley  or  other  public  places  was  entirely  omitted. 


FoUeit  for  the  plaintiff.  The  question  for  the  determi- 
nation of  the  Court  upon  this  special  verdict  is,  whether  or 
not  a  stock-broker  is  a  broker  within  the  meaning  of  57 
Geo.  3,  c.  Ix.  s.  2,  (a).  The  first  act  relative  to  the  sub- 
ject is  die  6  Anne^  c.  16;  the  4th  section  of  which  pro- 
vides, that  all  persons  that  shall  act  as  brokers  within  the 
city  of  London  and  liberties  thereof,  shall  from  time  to  time 
be  admitted  so  to  do  by  the  Court  of  Mayor  and  Aldermen 
of  the  said  city  for  the  time  being,  under  such  restrictions 
and  limitations  for  their  honest  and  good  behaviour  as  that 
Court  shall  think  fit  and  reasonable.  The  5th  section 
enacts,  that  if  any  person  shall  take  upon  him  to  act  as  a 
broker  within  the  said  city  and  liberties,  not  being  admitted 
as  aforesaid,  every  such  person  so  offending  shall  forfeit  and 
pay  to  the  use  of  the  said  mayor  and  commonalty  and 
citizens  of  the  said  city,  for  every  such  offence,  the  sum  of 


(a)  Local  Act. 
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£5/.  The  57  Geo.  3,  c.  60,  s^  2,  repeals  so  much  of  the  isss. 
statute  of  Anne  as  imposes  a  penalty  of  25/.  upon  any 
person  \?ho  shall  take  upon  him  to  act  as  a  broker,  not 
being  admitted  in  pursuance  of  the  said  act,  and  increases 
the  penalty  to  100/.,  to  be  recovered  by  action  of  debt, 
in  the  name  of  the  chamberlain  of  the  city,  in  any  of 
his  majesty's  Courts  of  record.  The  question,  therefore, 
turns  upon  the  construction  to  be  given  to  these  acts. 
[P^rrfte,  J.  The  question  as  upon  the  statute  of  6  Amte, 
has  been  decided  by  the  case  in  the  fourth  volume  of 
BurroiD*8  Reports  (a)."]  It  has,  and  the  authority  of  that 
case  was  recognised  in  Gibbons  v.  Ruk{b),  which  it  is 
understood  will  be  relied  on  upon  the  other  side*  There 
it  was  decided  that  a  ship-broker  was  not  a  broker  within 
the  act.  Looking  at  the  judgment  of  Best,  C.  J.,  in 
that  case,  it  is  clear  that  this  distinction  was  taken,  that 
a  broker  to  be  within  these  acts  must  be  a  person  who 
buys  and  sells  for  another,  and  that  the  business  of  a  ship- 
broker  is  not  to  buy  and  sell  for  another;  and  upon  this 
distinction  the  judgment  was  founded.  The  definition 
given  in  Johnsori%  Dictionary  of  the  meaning  of  the  word 
broker,  is  *^  one  that  does  business  for  another.''  This 
is  a  general  term  undoubtedly  applying  to  both  buying  and 
selling  and  doing  other  business.  In  Gibbons  v.  Rule 
several  definitions  of  the  term  broker  are  referred  to  in  the 
judgment  It  is  there  said, ''  In  Jaeob^s  Dictionary  brokers 
are  described  as  those  who  make  bargains  in  matters  of 
money  or  merchandise,  and  he  enumerates  exchange  brokers, 
com  brokers,  and  pawnbrokers. "  In  Blunfs  Law  Dic- 
tionary we  find,  '^  Exchange  brokers — mediators  in  any  con- 
tract of  buying  and  selling  contracts  of  marriage  and 
pawnbrokers.**  In  Cowell  the  same  description;  but  be 
adds, ''  that  pawnbrokers  are  not  of  the  same  antiquity  as  the 
others. '^    The  first  act  of  parliament,  except  a  very  old  one 

(a)  Janmen  Burt,  Chamberlain  of  London,  v.  Green,  4  Barr.  310S. 
(6)  4  Bing.  301. 
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18S3.  in  the  time  of  13  Edw.  1  (a),  which  gives  the  city  of  London 
the  power  of  admitting  brokers,  is  the  act  of  1  Jac.  \,  c. 
£1.  It  will  be  urged  on  the  other  side,  that  at  the  time  of 
passing  the  statute  of  6  Anne,  there  were  no  stocks  trans- 
ferable in  the  Bank  of  England  precisely  of  the  same 
nature  as  those  now  transferable.  This  may  be  true  ;  but 
in  the  time  of  Queen  j^nne  there  were  government  secu- 
rities that  were  transferable.  Suppose  that  since  that  time 
a  new  species  of  merchandise  had  been  introduced,  is  it  to 
be  said  that  brokers  who  deal  with  such  merchandise  are 
not  brokers  within  the  statute  of  Anne  ?  The  8  8c  9  W,  3, 
c.  20,  is  entitled  ''An  act  for  making  good  the  deficiencies 
of  several  funds  therein  mentioned ;  and  for  enlarging  the 
capital  stock  of  the  Bank  of  England ;  and  for  raising  the 
public  credit :  **  from  which  it  appears  that  it  is  an  act  con- 
fined exclusively  to  public  securities ;  and  the  60th  section  im- 
poses a  penalty  upon  every  person  employed  as  a  AroArer,  soli- 
citor or  otherwise,  in  the  behalf  of  any  other  person,  to  make 
or  drive  any  bargain  or  contract  for  the  buying  or  selling  of 
any  of  the  said  orders  or  tallies,  who  shall  take  for  brokage, 
or  making  such  contract  or  bargain,  more  than  25.  6d.  per 
cent.  Then  follows  another  penalty  of  500/.,  in  case  such 
broker  8cc.  shall  commit  another  offence  there  mentioned. 
From  this  it  appears  that  government  securities  were  trans- 
ferable from  hand  to  hand,  though  not  precisely  in  the 
same  form  as  at  present;  and  it  also  appears  by  this  act 
that  the  legislature,  before  the  passing  of  the  act  of  Anne, 
used  the  term  '' broker '*  as  applying  to  a  person  buying  and 
selling  public  securities.  The  first  statute  which  imposed 
any  penalty  upon  brokers  acting  without  licence,  was  the 
8  &  9  ^-  3,  c.  32,  which  existed  only  three  years,  and  was 
succeeded  in  its  provisions  by  the  statute  of  Anne.  The 
8  &  9  ^*  3,  c.  32,  contained  an  express  provision  that 
no  person  should  act  as  a  broker  in  respect  of  any  bank 
stock  or  any  tallies,  bills  of  credit,  or  tickets  payable  at 
the  Exchec}uer  or  at  any  of  the  public  offices,  who  has 

(a)  Stat.  5. 
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not  been  adnnUed  a  broker  of  the  city  of  London.  The 
5th  section  of  the  act,  by  which  various  penalties  are 
imposed,  uses  '  broker'  and  '  stock-broker/  as  conver- 
tible terms.  By  an  act  of  10  Anne  (a),  a  penalty  is  im- 
posed upon  every  person  who  shall  be  employed  as  a 
broker,  solicitor,  or  otherwise,  in  the  behalf  of  any  other 
person,  to  make  any  bargain  or  contract  for  the  buying  or 
selling  of  any  tallies,  orders,  exchequer  bills,  exchequer 
tickets,  bank  bills,  or  any  share  or  interest  in  any  joint  stock 
created  by  act  of  parliament  or  by  letters  patent  under  the 
great  seal,  or  bonds  of  any  company  thereby  erected^  who 
shall  take  any  reward  exceeding  'Zs.  9d.  per  cent.  It  will 
be  seen  from  the  expression  ''buying  or  selling  of  any 
tallies  8cc.,'*  in  what  sense  the  legislature  used  the  word 
"broker.''  It  is  said  that  the  stock  which  is  now  trans- 
ferable in  the  Bank  of  England,  was  not  created  until 
the  7  George  1  (6).  By  the  6  George  1  (c),  penalties  are 
inflicted  on  persons  acting  as  brokers  in  the  buying  or 
selling  of  any  share  or  interest  in  any  of  the  undertakings 
thereby  declared  to  be  unlawful,  or  in  any  stock  or  pre- 
tended stock  of  such  undertakers.  This  act  does  not  allude 
to  government  stock,  but  in  it  the  word '  broker'  is  used  as  a 
person  buying  or  selling  for  another  any  stock  or  pretended 
stock.  From  all  these  acts  it  appears  that  the  legislature 
has  used  the  word  broker  without  distinction,  as  descriptive 
of  a  person  who  dealt  in  merchandise,  in  transferable  stock 
of  private  companies,  or  in  government  funds.  The  Bth 
section  of  the  stock  jobbing  act  (d),  imposes  a  penalty  upon 
brokers  or  agents  who  shall  negotiate,  transact,  or  inter- 
meddle with  the  making  of  any  contracts  for  the  sale  or 
transfer  of '  any  public  or  joint  stock  or  stocks  or  other 
public  securities  whatsoever,'  knowing  that  the  seller  is  not 
possessed  or  entitled  to  such  stock.  Thus  after  the  statute 
by  which  it  is  said  the  present  public  transferable  securi- 
ties were  created,  a  broker  is  spoken  of  by  the  legislature 

(fl)  C.  IP,  s.  121.      (b)  C.  20.      (c)  C.  18,  s.  21.      (rf)  7  Geo.  2. 
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as  A  person  negotiating  or  transacting  the  sale  and  transfer 
of  public  slocks  or  securities.  Janssen  v.  Green  (a),  which 
was  an  action  for  penalties  under  the  6th  of  Ajuie^  is  a  dis- 
tinct authority  for  the  plaintiff.  There  the  question  was, 
whether  a  person  who  for  brokerage  and  hire  negotiates 
and  concludes  bargains  for  stock,  is  a  broker  within  the 
statute  of  the  6th  of  Anne.  Wallace^  for  the  defendant, 
contended,  that  a  person  negotiating  the  transfer  of  stocks 
for  hire  was  not  within  the  description  in  1  Jac.  1,  c.  21; 
and  he  argued  also,  that  the  brokers  of  stock  mentioned  in 
the  last  clause  of  8  &  9  Will,  3,  were  only  brokers  dealing 
in  stock  at  that  time  existing;  whereas  the  stock  in  which 
the  defendant  had  dealt  had  been  created  subsequently  to 
both  8  &  9  Will,  3,  and  6  Anne,  Lord  Mansfield ^  C.  J. 
and  the  rest  of  the  Court  were,  however,  of  opinion  that 
the  stock-jobbing  act  (Jb)  was  conclusive  as  to  what  was  the 
idea  which  the  parliament  had  of  the  word  '^  broker,"  for 
that  there  it  is  said,  '^  that  every  broker  or  other  person 
who  shall  negotiate  or  act  as  a  broker,  receiving  brokerage 
in  the  buying  and  selling  or  otherwise  disposing  of  any  of 
the  said  public  or  joint  stocks,  or  other  public  securities, 
shall  keep  a  book  which  shall  be  called  the  Broker*s  Book." 
l^Parke,  J.    We  may  hear  the  other  side.] 


Campbell,  S.  G.  contrd.  It  is  submitted  that  the  city  of 
London  have  no  jurisdiction  for  the  regulation  of  stock 
brokers;  but  that  this  is  a  matter  of  general  concern,  regu- 
lated by  general  acts  of  parliament.  The  7  Geo.  2,  which 
has  been  referred  to  (c),  provides  ample  means  for  the  pro- 
tection of  the  public  against  the  frauds  of  stock- brokers, 
and  solicitors,  and  agents,  who  deal  in  stock,  without 
extending  the  provisions  of  the  act  of  Anne  to  persons  who 
clearly  cannot  have  been  in  the  contemplation  of  the  legis- 
lature at  the  time  when  the  act  passed. 

It  is  a  rule  of  law  that  all  penal  acts  are  to  be  strictly 

(a)  4  Burr.  2103.  (c)  Suprci, 

(*)  7  Geo,  2,  c.  8,  s.  9. 
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construed;  but  this  act  of  Anne  ought  to  be  constnied 
with  more  than  ordinary  strictness.  It  is  not  only  penal, 
but  it  imposes  a  tax  upon  one  class  of  individuals,  with- 
out giving  any  equivalent,  avowedly  for  the  sole  purpose 
of  indemnifying  other  individuals,  who  had  sustained  losses, 
in  consequence  of  certain  regulations,  which  the  legislature 
thought  proper  to  make  respecting  a  particular  branch 
of  commerce.  The  act  is  entitled  "  An  Act  for  the  repeal- 
ing the  act  of  1  Jac,  1,  entitled  An  Act  for  the  well  garbling 
of  Spices,  and  for  granting  an  equivalent  to  the  City  of 
London  by  admitting  Brokers/'  Upon  reference  to  the 
Journals  of  the  House  of  Commons  it  appears  that  the  bill 
was  originally  introduced  for  the  first  purpose  mentioned  in 
the  title,  and  that  it  was  after  the  bill  had  been  read  a 
second  time,  that  upon  petitions  of  the  city  of  London  and 
one  William  Stewart  (garbler  of  spices),  stating  that  their 
respective  interests  would  be  affected,  the  fourth  and  fifth 
sections  were  added,  imposing  upon  brokers,  without  defin- 
ing them,  a  tax,  in  return  for  which  it  was  not  pretended  to 
give  them  any  equivalent,  nor  is  it  at  all  pretended  that  the 
regulations  were  introduced  with  a  view  of  protecting 
the  public.  This  act  gives  to  the  city  405.  on  admitting  a 
broker,  and  40^.  every  year  afterwards,  which  moneys  are 
directed  to  be  applied,  first,  in  compensating  W.  Stewart^ 
and  afterwards  for  the  benefit  of  the  mayor  8cc.  of  London. 
The  statute  of  57  Geo,  d,  is  similar  in  its  nature.  It  is 
entitled  **  An  Act  for  granting  an  equivalent  for  the  dimi- 
nution of  the  profits  of  the  ofllice  of  Ganger  of  the  City  of 
London,  and  increasing  the  payments  to  be  made  by 
Brokers/'  The  first  section  recites,  that  the  mayor  and 
commonalty  and  citizens  of  London,  and  N.  B,  Harrison 
(deputy  gauger),  had,  owing  to  the  completion  of  the  West 
India  docks  and  London  docks,  and  the  parliamentary  regu- 
lations concerning  them,  sustained  considerable  loss  from 
the  diminution  of  the  profits  of  the  office  of  gauger  within 
the  city  of  London,  and  then  proceeds :  **  And  whereas  it 
is  just  and  expedient  that  some  compensation  should  be 
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made  to  the  administrator  of  the  said  .Y.  B,  llarihon  and 
the  said  mayor,  8cc.  for  the  diminution  of  the  profits  of  the 
said  office."  The  act  then  recites  the  statute  of  AnuCj  its 
title,  object,  and  provisions  respecting  brokers,  and  then 
enacts,  '^  that  all  persons  who  should  thereafter  be  admitted 
as  brokers  in  pursuance  of  the  recited  act,  should,  in  addi- 
tion to  the  sum  of  405.,  pay  to  the  chamberlain  3/.  on  admis- 
sion, and  also  the  annual  sum  of  3/.  in  addition  to  the 
yearly  sum  of  40^.  required  to  be  paid  by  the  former  act. 
All  which  sums  are  to  be  enjoyed  by  the  mayor,  &c.  of 
London,  subject  to  the  payment  of  compensation  to  the 
administrator  of  Harrison,**  Then  the  second  section 
repeals  the  6th  of  Anne,  and  increases  the  penalty  for  acting 
as  a  broker,  without  admission,  to  100/.  The  Court  will, 
under  these  circumstances,  construe  this  act  with  the  greatest 
strictness. 

The  question  must  be,  whether,  upon  the  facts  found,  it 
is  quite  clear  that  the  defendant  is  a  broker  within  the 
statute  of  Anne,  for  the  37  Geo,  3  clearly  does  not  embrace 
any  persons  but  such  as  were  brokers  within  the  provisions 
of  the  former  statute.  The  6th  Anne  does  not  define  a 
broker.  The  Court  may  undoubtedly  look  at  other  acts  of 
parliament  in  order  to  see  what  persons  it  is  probable  that 
the  legislature  contemplated  when  they  required  brokers  to 
be  admitted  by  the  city  of  London.  The  Court  cannot 
take  '  broker'  in  its  common  vulgar  acceptation.  One  of 
the  definitions  of  a  broker  to  be  found  in  Johnson*s  Dic- 
tionary, has  been  mentioned;  another  is  '  a  dealer  in  old 
furniture.'  Neither  will  the  Court  adopt  the  mercantile 
acceptation  or  use  of  the  word  broker,  for  there  are  various 
persons  called  by  them  brokers  who  are  certainly  not  within 
the  meanhig  of  the  statute,  as  ship-brokers,  whose  case  has 
been  decided  in  Gibbons  v.  Utile  {a),  and  also,  as  it  is 
believed,  insurance  brokers. 

Here  the   facts  appearing  in  this   s|jecial  verdict  only 

(a)  4  Bingham,  301. 
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shew  that  the  defendant  acted  as  the  agent  of  one  Johmon, 
in  the  purchase  of  50/.  three  per  cents.  He  was  not 
buying  and  selling  for  others.  Such  a  broker  as  is  intended 
by  the  statute  of  Anne,  is  a  middle  man  employed  by  buyer 
and  seller,  who  makes  the  bargain  between  them,  and  is 
the  common  agent  of  both.  The  defendant  was  not  the 
agent  of  both.  For  any  thing  that  appears  here,  the  seller 
of  the  stock  may  have  acted  personally  and  individually. 

If  the  nature  of  the  article  bought  and  sold  is  immateriali 
it  would  follow  that  an  insurance  broker  is  within  the  act| 
since  he  buys  and  sells  for  others,  and  for  a  premium  pur- 
chases a  contract  of  indemnity;  or  that  an  attorney  who 
buys  and  sells  for  others  the  grant  or  the  assignment  of  an 
annuity  is  within  the  meaning  of  the  act.  Yet  what  is 
stock  but  an  annuity?  If  the  amount  bought  had  been 
KX)/.,  there  would  have  been  a  purchase  of  an  annuity 
of  3/.  That  it  is  an  annuity  paid  by  government  and 
not  by  an  individual,  does  not  affect  the  analogy.  None, 
it  is  apprehended,  can  be  a  broker  within  the  meaning 
of  the  act,  but  one  who  deals  in  some  tangible,  visible 
commodity  which  is  capable  of  delivery,  and.  which  will 
clearly  give  a  right  of  action,  as  goods  and  chattels,  or  bills 
of  exchange.  Now  it  has  been  frequently  held,  that  the 
public  securities  are  not  goods  and  chattels.  In  the  statute 
of  \  James  1,  c.  21,  entitled  "  An  Act  against  Brokers," 
(meaning  pawnbrokers)  which  has  been  cursorily  referred 
to,  the  true  definition  may  perhaps  be  found.  The  pre- 
amble states,  that  '*  Forasmuch  as  of  long  and  ancient 
times,  certain  freemen  have  been  presented  to  the  mayor 
and  aldermen  as  persons  of  approved  honesty,  fit  to  be 
brokers,  and  have  been  thereupon  allowed  by  the  mayor  and 
aldermen  to  be  brokers  within  the  said  city,  and  have  there* 
fore  taken  their  oaths  '  to  use  and  demean  themselves 
uprightly  and  faithfully  between  merchant  English  and 
merchant  strangers  and  tradesmen  in  the  contriving, 
making,  and  concluding  bargains  and  contracts  to  be  made 
between  them  concerning  their  wares  and  merchandises  to  be 
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18S3.  baughi,  sold  and  cunlracUd  for  %\  ilbki  ibe  cily  of  Loiido«» 
aod  monies  to  be  taken  up  bjf  exchange  between  Mch  mer^ 
dhatU  and  merchants,  and  tradesmen,  and  these  persons 
so  presentedy  allowed  and  swoniy  have  had  the  naoie  of 
brokers,  and  hare  been  known,  called  and  taken  for  brokers 
aod  dealing  in  brokerage  or  broker^f  ;*"  and  then  the  act  pro- 
ceeds to  describe  pawnbrokers,  who,  it  is  said,  had  assumed 
the  name  of  brokers,  not  being  really  so.  And  by  sabse- 
quest  sections,  regulations  are  made  touching  such  pawn- 
brokers. The  brokers  contemplated  in  6  Anne,  must  hare 
been  those  who  were  denominated  *  brokers'  by  the  anciest 
tuage  of  London.  The  defendant  as  the  agent  of  the  pur- 
ofaeser,.  negotiating  the  purchase  from  government  of  an 
annaity  of  30^.  a  year,  cannot  be  said  to  come  within  the 
ancient  trade  of  a  broker,  whose  functions  are  cleariy 
defined  in  this  act  of  James  the  First. 

The  8  &  9  WilL  3,  c.  32,  w^as  in  many  respects  similar 
to  1  Jac.  1.  It  was  passed  for  the  purpose  of  repressing  the 
practice  of  stock-jobbing,  and  after  reciting  what  brokers 
anciently  were,  as  in  the  former  statute,  and  what  were 
their  functions,  says,  that  recently  other  things  have  been 
done  by  persons  pretending  to  be  brokers.  Afterwards 
the  abuses  of  brokers  and  stock-jobbers  or  pretended 
brokers,  are  recited,  **  and  it  is  enacted,  that  to  prevent  the 
maschiefe  aforesaid,  no  person  shall  act  as  a  broker  in 
Lonckm  or  Westminster  until  admitted,  &c.  by  the  lord 
mayor  and  aldermen."  This  statute  expired  at  the  end  of 
three  years,  and  in  the  6lh  year  of  Queen  Anne  was  not 
upon  the  statute  book.  Will  the  Court,  under  these  chr- 
cnmstances,  extend  the  penalties  imposed  by  6  Anne  upon 
biokers  to  the  **  brokers  and  stock-jobbers  or  pretended 
brokers"  of  a  statute,  which  had  expired,  instead  of  being 
guided  in  their  construction  of  the  word  by  the  definitione 
which  are  contained  in  a  statute  which  was  then  in  exist- 
encef  The  act  of  8  &9  WUL  3,  was  introduced  to  remecfy 
a  temporary  evil,  and  for  the  purposes  of  that  act  the 
tMB  *  bK>ker,'  was  used  in  a  wider  sense  than  formerly; 
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but  after  the  evil  is  remedied,  and  the  statute  has  expired, 
the  Court  will  return  to  the  ancient  meaning  of  the  word* 

Then  with  respect  to  the  case  in  Burrow,  it  is  some- . 
what  extraordinary  that  Lord  Mansfield  should,  in  constru- 
ing the  act  of  Anne,  have  adopted  the  definition  which  he 
found  in  an  act  passed  50  years  afterwards,  whilst  he  relied 
but  little,  if  at  all,  upon  the  act  of  Jac.  1.  Besides,  it  may 
be  remarked  upon  that  judgment,  that  the  very  circum- 
stance of  an  act  being  passed  50  years  afterwards  for  the 
regulation  of  stock-brokers,  is  an  argument  to  shew  that  it 
could  not  have  been  supposed  by  the  legislature  that 
persons  dealing  in  the  public  securities  were  included 
within  the  provisions  of  the  former  act.  All  the  regula- 
tions concerning  stock-brokers  contained  in  this  statute, 
which  are  minute,  are  quite  inconsistent  with  the  idea  that 
the  city  of  London  could  have  a  concurrent  jurisdiction. 

It  must  even  be  contended  on  the  other  side,  that  the 
simple  fact  of  buying  on  one  occasion,  and  without  intend- 
ing to  buy  again  any  portion  of  the  funded  property  of  this 
country,  is  an  act  of  brokerage,  for  that  is  all  that  is  found 
by  the  special  verdict.  There  are  acts  which  contemplate 
that  other  persons  besides  stock-brokers  may  make  pur- 
chases and  sales  of  stocks.  In  8  &  9  Will,  3,  c.  20  (a),  there 
are  persons  employed  as  brokers,  solicitors,  or  otherwise,  on. 
behalf  of  any  other  person,  to  make  any  bargain  for  buying 
or  selling  any  orders  or  tallies,  all  put  under  regulation  as 
to  the  amount  of  their  charges.  So  in  the  10  Anne,  c.  19^ 
s.  121,  and  in  7  Geo.  2,  c.  B.  The  special  verdict  does  not 
find  that  the  defendant  was  a  broker,  but  simply  that  he 
did  this  single  act  of  buying  50/.  three  per  cents,  which  it 
appears  by  act  of  parliament  may  be  done  by  others  than 
brokers.  It  cannot  be  necessary  that  every  solicitor  or 
agent  who  negotiates  the  sale  or  purchase  of  a  portion  of 
the  public  funds  should  be  admitted  by  the  court  of  alder- 
men. 

(At  the  suggestion  of  the   Court,  it   was   after  some 

(a)  Sect.  60. 
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discussion  agreed  that  tlie  special  verdict  should  be  amended 
by  the  introduction  of  such  words  as  would  be  sufficient  to 
raise  upon  the  record  the  general  question,  whether  a  stock- 
broker is  a  broker  within  the  purview  of  the  statute  of 
Afme.) 

One  of  the  conditions  of  the  bond  which  brokers  are 
compelled  to  enter  into  was,  until  the  year  1818,  that  they 
should  carry  on  their  business  in  the  Royal  Exchange,  and  not 
ID  Change  Alley.  This  would  be  to  prevent  stock-brokers 
from  carrying  on  their  business ;  for  it  is  well  known  that 
the  Stock  Exchange  was,  at  the  time  when  the  city  of  Lon- 
don procured  the  act  of  6  Anne  to  be  passed,  and  is  now, 
the  place  of  business  for  dealing  in  stock,  and  not  the 
Royal  Exchange.  This  would  shew  that  the  city  of  Lon- 
don did  not  suppose  that  stock-brokers  were  to  be  included 
in  the  act.  [Taunlon,  J.  Non  constat  that  the  bargains 
in  stock  transactions  were  made  in  the  Gth  of  Anne  in  any 
place  but  the  Royal  Exchange.  We  cannot  take  notice 
that  there  was  any  such  place  as  a  stock  exchange  at  that 
time].  It  is  matter  of  history  well  known.  [Parke,  J. 
The  Stock  Exchange  is  a  mere  private  society — a  club  of 
stock-brokers ;  there  are  some  stock-brokers  who  arc  not 
members  of  the  Stock  Exchange].  It  is  known  that  stock 
is  not  bought  and  sold  in  the  Royal  Exchange.  [Parke,  J. 
We  do  not  know  that.  Taunton,  J.  The  words  of  the  con- 
dition of  the  bond  are,  not  that  he  shall  not  carry  on  business 
on  the  Stock  Exchange,  but  **  that  he  shall  not  presume 
to  meet  and  assemble  in  Exchange  Alley,  or  any  other 
public  passage  or  passages  within  the  city  and  liberties 
thereof,  other  than  upon  the  Royal  Exchange,  to  nego- 
tiate his  business  and  affairs  of  brokerage,  to  the  an- 
noyance and  obstruction  of  his  Majesty *s  subjects."  It 
seems  rather  to  be  a  provision  to  prevent  passages  from 
being  blocked  up  by  brokers  than  any  thing  else].  The 
bond  contains  other  provisions,  tending  to  shew  that 
a  stock-broker  was  not  contemplated.  One  of  the  con- 
ditions prevents  the  broker  from  dealing  in  the  commodity 
as  principal,  in  which  he  deals  as  broker.     This  may  be  a 
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good  regulation  to  impose  upon  one  who  buys  and  sells 
merchandise  for  another,  but  it  would  be  unreasonable 
to  say  that  a  stock-broker  shall  not  himself  be  the  pur- 
chaser of  stock  for  his  own  use«  or  that  he  shall  not  sell 
it  if  he  had  happened  to  possess  it  before  he  became  a 
broker.  [Littledale,  J.  It  does  not  seem  to  me  that 
the  particular  conditions  of  the  bond  at  all  affect  the 
question  whether  a  stock-broker  comes  under  the  penal 
clauses  or  not.  Parke,  J.  Any  objections  to  the  bond 
are  only  objections  to  the  mode  in  which  the  city  exer* 
cise  their  jurisdiction.  They  have  a  right  to  make  such 
regulations  as  they  think  useful.]  With  respect  to  the 
class  of  stock-brokers,  such  provisions  are  made  by  a 
general  law  as  the  legislature  have  thought  necessary 
for  their  good  governance;  and  it  would  be  inconsist- 
ent with  that  general  law  to  subject  them  "  to  such 
restrictions  and  limitations  for  their  honest  and  good  be- 
haviour as  the  court  of  aldermen  shall  think  fit  and  rea- 
sonable." ILiltledale,  J.  If  a  person  wished  to  become  a 
stock-broker,  and  applied  to  the  court  of  aldermen  to  be 
admitted,  and  they  required  him  to  sign  a  bond  to  some  of 
the  conditions  of  which  he  objected,  and  he  tendered  a 
bond,  leaving  out  those  clauses  which  he  considered  un- 
reasonable, might  he  not  come  to  this  Court  for  a  mandamus 
to  admit  him,  and  then  bring  the  question  before  this  Court 
whether  they  can  impose  any  such  conditions  ?]  It  is  in 
their  discretion,  ''  as  that  Court  shall  think  fit  and  reason- 
able." {^Parke,  J.  It  is  presumed  that  they  will  not,  in 
their  discretion,  make  improper  regulations.  If  they 
should,  it  is  in  the  power  of  others  to  compel  them 
to  make  proper  regulations.  There  is  no  general  regu- 
lation of  stock-brokers  in  the  act  alluded  to:  a  penalty 
is  imposed  upon  them  for  not  keeping  books,  that  is  all, 
which  penalty  the  court  of  aldermen  could  not  have  im- 
posed. Taunton,  J.  That  act  contains  no  code  of 
general  law  for  the  trade  of  stock-brokers,  it  only  regulates 
them  iu  one  or  two  particulars].    It  is  probable  that  these 
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18S3.  atre  all  the  regulations  which  the  legislature  felt  to  be  ne- 
cessary. By  the  bond  which  brokers  give  to  the  city  of 
London,  brokers  are  liable  to  a  penalty  for  not  keeping 
books ;  and  if  it  had  been  thought  that  stock.brokers  were 
and^  the  regulation  of  the  civic  authorities,  as  brokers, 
it  would  not  have  been  necessary  to  introduce  a  regulation 
requiring  them  to  keep  books.  [Parke,  J.  The  bond  can 
only  be  enforced  by  the  mayor  and  aldermen ;  the  penalty 
may  be  enforced  by  a  common  informer].  Any  fresh  pro- 
vision seems  unnecessary. 

There  is  another  consideration,  that  to  impose  a  tax  on 
those  who  deal  in  the  public  securities  would  be  contrary 
to  the  act  of  parliament,  which  says,  that  the  transfer  of 
parliamentary  securities  shall  be  free  and  open,  and  subject 
to  no  tax  whatever,  9  &  10  IV.  3,  c.  44.  So  in  5  Amie, 
c.  19,  8.  19;  8  Ann€,c,  7;  1  Geo.  1,  c.  19;  and  it  is  be- 
lieved in  every  other  tax  act. 

At  the  period  of  6  Anne  there  were  no  perpetual  trans- 
ferable annuities  in  the  Bank  of  England  until  the  6  Geo.  1 . 
Loans  were  contracted  for  in  a  totally  different  manner. 
Snms  of  money  were  raised  upon  tallies ;  what  is  now  un- 
derstood by  the  funded  debt  of  the  country  was  then  un- 
known. It  might  perhaps  be  admitted  that  dealing  in  tallies 
came  within  the  act  of  Anne:  they  were  in  the  nature  of 
bitts  of  exchange:  they  were  securities,  on  produc'rag 
which  payment  might  be  demanded,  and  therefore  a  person 
Vrf^o  dealt  in  them  for  others  might  be  considered  as  a 
broker  of  a  negotiable  bill.  But  the  funds  created  by  1 
Geo.  1,  c.  \9y  are  only  perpetual  transferable  annuities 
transferable  at  the  bank.  It  is  asked  whether  a  broker 
who  dealt  in  some  new  commodity  would  not  be  within 
the  act?  Certainly,  if  it  were'ejusdem  generis,  but  that 
is  not  the  case  here.  This  is  not  merchandise.  It  is 
neither  tangible,  nor  capable  of  delivery. 

Janssen  v.  Green,  and  Gibbons  v.  Rale,  appear  to  be 
the  only  two  cases  which  have  arisen  in  this  act.  In  the 
QO&,  the  judgment  is  byno  means  satisfactory ;  and  in  the 
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Other  all  that  is  decided  is,  that  aU  pcFsoiM  who  are  geive* 
rally  called  brokers  are  not  brokers  within  the  aieaning  of 
the  act. 

WHh  regard  to  the  alteration  of  the  spe<^iai  verdict^  it  ctm 
make  no  difference  whether  the  defendant  acted  once  of 
anj  number  of  times  in  the  pttrchase  and  saie  of  stock  for 
others,  for  unless  each  individual  act  constitutes  him  pro 
tanto  a  broker,  a  series  of  such  acts  wHl  not  make  htm  so. 


mn 


t899. 


Claek 

v.- 

POWEII.. 


Follett  was  about  to  reply,  but 

Fer  Curiam. — You  may  amend  the  special  verdict,  -and 
thfen  we  will  see  whether  it  is  necessary  to  hear  you  again. 
In  the  course  of  this  terra  judgment  was  deKvered  by 


LiTTLEDALE,  J. — Thfs  cffsc,  wbicb  was  argoed  befofe 
my  brother  Parke  and  myself  in  the  course  of  last  Michael-' 
mas  term,  stood  over,  in  order  that  the  special  verdict 
might  be  amended.  This  has  been  done,  and  the  qiiestron 
upon  the  amended  record  is,  whether  a  person  wbor,  oar 
various  occasions,  buys  shares  in  the  government  secnn^ 
ties,  transferable  at  the  Bank  of  England,  for  other  persons 
for  reward,  (in  ordinary  parlance  a  stock^^broker),  is  widim 
the  provisions  of  the  6  Anne,  cap.  l6,  and  the  57  Geo.  5, 
cap.  Ix.  and  is  under  the  latter  act  liable  to  penalties  for 
acting  as  such  stock-broker  in  London,  without  having 
been  admitted  by  the  mayor  and  aldermen  of  the  city  of 
London. 

The  first  of  these  acts  abolishes  the  office  of  garbler  of 
spices,  by  repealing  the  statute  of  James  I,  and  gives  an 
equivalent  to  the  city  by  a  payment  upon  the  admission  of 
brokers.  The  fourth  section  is  as  follows : — "  That  froitf 
and  after  the  determination  of  this  present  session  of  pzifrst" 
ihent,  att  persons  that  shril  act  as  brokers  within  the  city 
of  London  and  liberties  thereof,  shall  irom  time  to  time  6e 
admitted  so  to  do  by  the  court  of  mayor  and  aldermen  of 
the  said  city  for  the  time  being,  under  such  restrictions  and 
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1833.         limitations  for   their  honest  and  good   behaviour  as  that 
'^^^       court  shall  think  fit  and  reasonable,  and  shall,  upon  such 
V,  their  admission,  pay  to  the  chamberlain  of  the  said  city  for 

row  ELL.  jIj^  jjj^^  being,  for  the  uses  hereinafter  mentioned,  the 
sum  of  forty  shillings,  and  shall  also  yearly  pay  to  the  said 
uses  the  sum  of  forty  shillings,  upon  the  nine-and-twentieth 
day  of  September  in  each  year.  The  fifth  section  provides, 
that  if  any  person  shall  take  upon  himself  to  act  as  a  broker 
within  the  city  and  liberties,  not  being  admitted  as  afore- 
said, he  shall  forfeit  and  pay  the  sum  of  Q.5L,  to  be  reco- 
vered by  action  in  the  name  of  the  chamberlain  of  the 
city.  The  other  of  these  acts,  the  57  Geo.  3,  cap.  Ix,  was 
passed  for  granting  an  equivalent  for  the  diminution  of 
the  profits  of  the  office  of  ganger  of  the  city  by  the  con- 
struction of  the  London  Docks,  and  for  increasing  the  pay- 
ment to  be  made  by  brokers.  It  raises  the  fee  on  ad- 
mission, increases  the  annual  payment  of  admitted  brokers 
to  5/.,  and  makes  the  penalty  on  a  person  for  taking  upon 
him  to  act  as  a  broker  100/.  The  very  question  now  raised 
by  the  record  was  decided  by  the  Court  of  King's  Bench 
upon  a  special  case  in  Janssen  v.  Green  {a),  and  by  that 
decision  we  ought  to  be  bound,  unless  we  are  clearly  satis- 
fied that  it  is  contrary  to  law.  The  question  has  been  fully 
and  elaborately  argued  before  us,  and  in  the  result  we  see 
no  reason  to  think  that  the  decision  was  wrong.  It  was 
very  strongly  urged  by  the  Solicitor- General,  that  the 
clause  in  the  statute  of  Jfine,  which  enacts  that  all  persons 
who  shall  act  as  brokers  within  the  city  of  London,  shall  be 
admitted  and  pay  the  sums  therein  mentioned,  ought  to  be 
strictly  construed,  as  it  imposes  a  tax,  and  that  upon  per- 
sons who  derive  no  advantage  from  the  abolition  of  the 
office  for  which  the  payments  are  given  as  a  compensation. 
The  act,  however,  besides  the  imposition  of  a  tax,  appears 
also  to  have  had  in  view  the  regulation  of  brokers,  and  to 
have  secured  and  enforced  the  ancient  right  of  the  city  to 

(a)  4  Burr.  2103;  mprL 
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admit  brokers,  whicli,  by  the  Statuta  Civitatis  Londini,  13  ibss. 
Edward  I,  it  appears  to  have  possessed  in  the  earliest 
times.  But  supposing  that  such  a  strict  construction 
ought  to  prevail,  because  the  act  imposes  a  tax  for  the 
benefit  of  an  individual  and  the  corporation,  it  is  clear  that 
the  statute  extends  to  all  persons  who  shall  act  as  brokers; 
and  the  question  is,  what  persons  fall  within  that  descrip- 
tion. All  who  do  are  equally  liable  to  the  tax,  and  are  all 
alike  taxed,  without  any  corresponding  benefit ;  /or  the 
abolition  of  the  office  of  garbler  appears  to  have  conferred 
no  more  benefit  on  one  class  of  brokers  than  another. 
As  the  legislature  has  imposed  the  burthen  upon  all 
brokers,  all  that  we  are  judicially  satisfied  were  intended 
to  be  included  within  that  denomination  must  bear  it.  In 
order  to  ascertain  who  these  are,  the  statutes,  and  parti- 
cularly.those  which  were  passed  about  the  time  with  the 
act  in  question,  furnish  us  with  the  best  means  of  informa- 
tion. The  1  Jac,  1,  c.  21,  recites  that  persons  have  been 
admitted  as  brokers  who  have  taken  their  oaths  on  admis- 
sion to  use  and  demean  themselves  uprightly  between  mer- 
chant English  and  merchant  strangers  and  tradesmen,  in 
contriving,  making,  and  concluding  bargains  and  contracts 
to  be  made  between  them  concerning  their  wares  and  mer- 
chandises to  be  bought  and  sold,  and  contracted  for  within 
the  city  of  London,  and  monies  to  be  taken  up  by  ex- 
change between  such  merchants  and  merchants  and  trades- 
men ;  and  that  this  kind  of  persons  have  bad  and  borne  the 
name  of  brokers,  and  were  known,  called,  and  taken  for 
brokers.  The  act  proceeds  to  declare  that  persons  who 
buy  and  sell,  and  take  pawn  of  garments,  8cc.,  are  not 
brokers  but  fripperers,  and  to  provide  a  remedy  against 
illegal  pledges;  and  the  last  clause  provides  that  nothing 
in  the  act  contained  shall  be  prejudicial  to  the  ancient  trade 
of  brokers  between  merchant  and  merchant,  or  other  trader 
or  occupiers  within  the  city,  being  selected  as  therein  men- 
tioned. Though  this  was  the  occupation  of  regular  brokers 
at  that  time,  it  is  obvious  that  when  a  new  subject  of  deal- 
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lug  was  created  in  government  securities,  that  those  who 
dealt  in  the  same  way  respecting  such  securities  might 
fait  under  the  same  denomination.  The  class  of  men  who 
dealt  eithi^r  partially  or  exclusively  in  this  new  description 
of  security  might  a3  readily  fall  within  the  description  of 
brokers  as  those  who  dealt  partially  or  exclusively  in  some 
new  description  of  merchandise.  That  this  was  so  the 
statutes  passed  in  the  reign  of  King  WiUiam  clearly  and 
decisively  prove.  The  Bth  &  9th  W,  3,  cap.  20,  sec.  60, 
mentions  brokers  employed  on  the  behalf  of  other  persons 
to  make  bargains  and  contracts  for  the  buying  and  selling 
of  orders  of  the  treasury,  and  of  tallies,  which  are  der 
scribed  in  the  57th  section,  and  limits  their  brokerage  to 
2s.  6d,  per  cent.  The  8  &  9  ^^*  3,  cap.  32,  a  temporary 
act,  entitled  "  An  Act  to  restrain  the  number  and  ill 
practice  of  Brokers  and  Stock  Jobbers,"  after  reciting  that 
for  the  conveniency  of  trade  sworn  brokers  had  been  an- 
ciently admitted  within  the  city  of  Loudon  for  the  making 
and  concluding  of  bargains  and  contracts  between  merchant 
and  merchant,  and  other  tradesmen,  concerning  their  goods, 
wares,  merchandises,  and  invoices  taken  up  by  exchange, 
and  for  negotiating  bills  of  exchange  between  merchant  and 
-merchant,  and  that  brokers,  stock-jobbers,  or  pretended 
brokers,  had  latterly  carried  on  most  unjust  practices  in 
selling  and  discounting  tallies,  bank  stock,  bank  bills,  shares 
«od  interest  in  joint  stock,  and  other  matters  and  things, 
and  have  combined  to  raise  and  fall,  from  time  to  time,  the 
value  of  such  tallies,  &c.,  which  was  a  great  abuse  of  the 
said  ancient  trade  and  employment,  and  that  the  number  of 
juch  brokers  and  stock-jobbers  had  very  much  increased 
within  a  few  years,  by  reason  that  they  were  not  under  such 
regulations  as  were  necessary  to  prevent  the  mischief  afore* 
said ;  for  remedy  provides,  that  no  person  or  persons  what- 
soever should  directly  or  indirectly  use  or  exercise  the  office, 
trade,  mystery,  occupation,  or  employment  of  a  broker,  or 
act  or  deal  as  such  within  the  cities  of  London  or  West- 
minster, borough  of  Southwark,  and  within  the  limits  of 
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the  weekly  bills  of  mortality,  in  the  contriving,  making,  or 
concluding  of  bargains  or  contracts  between  merchants  and 
merchants,  or  between  merchants  and  merchants  and  trades- 
men, or  others,  concerning  their  wares  or  merchandises  to  be 
bought  and  sold  or  contracted  for,  or  concerning  any  tallies  or 
securities  upon  any  fund  or  funds  gran  ted  by  parliament^  &c., 
unless  they  should   first  be  admitted,  licensed,  approved 
and  allowed  by  the  lord  mayor  and  court  of  aldermen  for 
the   time   being,    upon    such   certificate   of  their  ability, 
honesty,  and  good  fame,  as  had  been  usual.     The  act  then 
proceeds  to  direct  the  oath,  to  limit  the  number  of  brokers, 
to  regulate  the  fee  on  admittance,  (not  to  exceed  40s.,)  to 
impose  a  penalty  of  500/.  upon  all  those  who  should  usie 
the  trade  of  brokers,  and  to  provide  that  if  any  person,  not 
being  a  sworn  broker,  who  should  directly  or  indirectly  use 
or  exercise  the  said  office,  trade,  mystery,  occupation,  or 
employment  of  a  broker,  or  act  or  deal  as  a  broker,  not 
being  admitted,  sworn  and  approved  of,  according  to  the 
true  intent  and  meaning  of  the  said  act,  such  person  sp 
offending  shall  forfeit  500/.,  over  and  above  all  other  for- 
feitures that  such  person  should  any  ways  incur  by  virtue 
of  the  said  act.     The  act  proceeds  to  make  further  regula- 
tions for  keeping  of  books  of  account  of  brokers,  for  limiting 
them  to  10/.  per  cent,  brokerage,  and  other  matters;  and 
also  requires  brokers  who  buy  or  sell  tallies,  or  securities 
in  funds  granted  by  parliament,  to  be  licensed  by  the  trea- 
sury.    This  act  was  limited  to  three  years.     In  the  6  Geo, 
1,  c.  18,  sec.  21,  (passed  12  years  after  the  statute  of  Anne,) 
a  penalty  is  imposed  on  brokers  buying  and  selling  shares 
in  illegal  undertakings.     The  7  Geo.  2,  c.  8,  sec.  8,  men- 
tions brokers  with  reference  to  transactions  of  buying  and 
selling  stock.     Considering  the  provisions  of  these  statutes 
passed  recently  before  and  after  the  passing  of  the  statute 
of  the  6  Anne,  it  appears  to  us  that  persons  buying  and 
selling  government  shares  and  securities  for  others  were 
considered  as  brokers  at  that  time,  and  must  fall  under  that 
description  in  the  statute  in  question.     If  brokers  dealing 
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1833.         ill  government  stock  then  existing  were  so  included,  it  does 

^  not  admit  of  a  doubt  that  those  who  dealt  in  all  subse- 

Clark 

V.  quently  created  stock  of  the  like  description  would  be  so, 

just  as  much  as  merchants*  brokers,  who  bought  or  sold  a 
new  description  of  merchandise.  It  was  urged  that  the 
7  Geo.  2,  cap.  8,  was  passed  for  the  regulation  of  brokers : 
that  is  not  the  case.  It  was  passed  for  the  purpose  of  pre- 
venting stock  jobbing,  and  the  only  matter  of  regulation 
which  it  contains  is,  that  brokers  are  to  keep  books,  in 
which  contracts  arc  to  be  registered,  under  a  penalty  of  50/.; 
and  unless  the  statute  in  question  (the  6th  Anm)  gives  the 
power  of  admission,  with  such  restrictions  for  their  good 
behaviour  as  they  think  reasonable,  to  the  mayor  and  court 
of  aldermen,  there  is  no  power  of  admission  and  controul 
over  this  important  class  of  brokers  in  any  person.  Such 
a  power  is  not  absolutely  necessary,  and  the  legislature 
might  have  omitted  to  give  it,  but  certainly  it  is  not  given 
by  any  other  statute.  For  the  reasons  above  mentioned, 
and  particularly  from  the  contemporaneous  exposition  of 
the  legislature  itself  in  the  statutes  of  the  8  &  9  ^Vm.  3, 
cap.  20  and  cap.  32,  we  are  of  opinion  that  the  case  of 
Janssen  v.  Green  was  rightly  decided,  and  the  judgment 
must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Doe  d.  Templeman  i\  Martin  and  Richards. 

A  reference  hi  EjECTMENT  for  twelve  acres  of  land  called  Shatter- 
a  will  to  ex-  .  ,.  . 

trinsic  facts  as  well  Close,  at  Shatterwell,  in  the  parish  of  Wmcauton,  m 

Mriptiononl^^  ^^^  county  of  Somerset.  The  cause  came  on  for  trial 
subject  de-  before  Mr.  Justice  Gaselee  at  the  Taunton  assizes,  1832, 
if  such  facts,      when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 

when  proved,     following  case :— 

raise  no  am-  _, 

biguity,  autho-       Charles  Thom,  by  his  will,  dated  3d  September,  1829, 

^^int^  extrin-  ^"'y  executed  to  pass  real  estates,  devised  as  follows : — 

sic  evidence 

as  to  the  intentions  of  the  testator. 
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I  give  to  my  friend,  John   Templeman,  my  messuage  or         t833. 

dwelling-house   and    mill,  with   the   gardens  and   cottage       v^v^/ 

adjoining   the    same,    in    Wincanton    aforesaid,   with   the  ^, 

mill-pond,  rights  and  privileges  thereto  belonging;   And    M^^tin  and 

Richards* 
ako  my  messuage  the  Ark  cottage,  garden  and  lands,  at 

Shatterwell,  in  Wincanton  aforesaid,  rented  by  Mrs*  Sfy 
and  others:  And  my  messuage,  dwelling-house,  shop,  gar- 
den and  orchard  at  Whitehall,  in  Wincanton  aforesaid, 
rented  by  John  Tvlk  and  others,  with  their  respective  ap- 
purtenances; To  hold  to  the  said  John  Templeman,  his 
heirs  and  assigns  for  ever,  charged  as  aftermentioned  :  And 
I  also  give  to  the  said  John  Templeman^  his  executors, 
administrators  and  assigns,  my  little  orchard  by  the  side  of 
the  river,  in  Wincanton  aforesaid,  near  the  foregoing  pre- 
mises, for  all  my  estate  and  interest  therein,  charged  never- 
theless as  to  the  whole  of  the  premises  with  the  payment 
of  500/.  within  twelve  months  next  after  my  decease  to  my 
executors  and  trustees,  in  aid  of  and  towards  my  residuary 
personal  estate.  All  other  my  messuages,  lands,  tenements 
and  hereditaments,  and  also  all  my  moneys  and  securities 
for  money,  goods,  chattels  and  personal  effects,  as  well  as 
the  500/.  to  be  so  paid  as  aforesaid  by  the  said  Templeman, 
I  give,  devise  and  bequeath  unto  my  friends  John  Martin 
and  John  Richards,  To  hold  to  them  the  said  J.  M.  and 
J.  J2.  and  the  survivors  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivors,  upon  trust  for 
sale  to  pay  debts  and  legacies. 

The  testator  died  the  9th  of  January,  1830.  At  the  date 
of  his  will  and  of  his  death,  he  was  entitled  to  certain 
premises  lying  at  Shatterwell,  in  Wincanton.  Of  these  there 
were  on  the  eastern  side  of  Shatterwell  Lane,  at  the  date  of 
the  will — 

1 .  The  principal  messuage. 

2.  Two  closes  of  land  rented  by  Mrs.  Sly,  who  had  taken 
them  from  the  testator  at  Christmas,  1828,  at  SO/,  per 
annum,  and  who  in  1829>  after  mowing  the  grass,  let  the 
after-grass  to  her  son,  William  Sly,  until  Christmas,  for  3/. 

• 
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J8S3.  3.  The  Ark  collage^  occupied  by  Prior  and  another; 

^"^^^^"^^      the  former  paying  the  rent  to  llie  testator,  and  the  latter 

«.  being  Priors  undertenant. 

Martin  and        4^  rpj^^  garden  rented  by  William  Ijeuton,  who  became 

tenant  of  it  within  a  year  before  the  testator's  death,  at  an 

annual  rent  of  IO5. 

5.  The  messuage,  garden  and  orchard,  called  Whitehall, 
rented  by  Tulk  and  Dan\  who  were  the  sole  tenants  thereof 
at  the  time  of  the  conveyance  thereof  hereinafter  men- 
tioned.    And 

6.  The  orchard  called  Motion's  Orchard,  described  in  the 
will  as  "  the  little  orchard"  by  the  side  of  the  river,  near 
the  foregoing  premises,  which  was  occupied  by  the  testator 
himself. 

The  first  five  parcels  before  mentioned  were  purchased 
by  the  testator  of  Mr.  and  Mrs.  Sarrnge,  in  1828,  and  were 
conveyed  by  one  conveyance,  and  were  described  as  "  all 
that  messuage  or  dwelling-house,  formerly  divided  into  two 
tenements,  lying  in  Wincanton  aforesaid^  at  a  place  called 
Shatterwell,  near  Grove  Hill,  with  a  bucking^houte,  garden 
and  stable  thereto  belonging.''  Then  followed  a  description 
of  an  acre  and  three  roods  of  ground,  called  Willis  Hill;  a 
cottage,  called  Ark  cottage;  a  close,  called  Crooch  Grove 
Close  ;  and  also  all  that  messuage,  tenement,  or  dwelling-' 
hou«e,  commonly  called  or  known  by  the  name  of  White- 
hall, with  the  out*houses,  bucking*houses,  backsides,  gar* 
den  and  orchard  thereto  adjoining  and  belonging,  situate, 
lying  and  being  at  the  town's  end,  towards  Brenton,  in 
the  parish  of  Wincanton  aforesaid,  containing  by  estimation 
one  ficre,  in  the  possession  of,  8cc.;  all  which  messuageSi 
gardens,  orchards,  land  and  premises,  are  situate,  lying  and 
being  in  the  parish  of  Wincanton  aforesaid.  The  remain-^ 
ing  portion,  called  Motion's  Orchard,  was  purchased  by  the 
testator^  in  1837|  of  Mrs.  Jane  Pitman,  This,  together 
with  the  beforc'-mentioned  five  parcels,  for  some  years 
before  and  down  to  1826,  belonged  to  a  person  named  Pii^ 
man,  and  upon  his  dying  intestate.  Motion's  Orchard,  being 
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leasehold,  passed  to  his  mother,  the  before-mentioned  Mrs. 
Jam  Piiman,  and  the  other  five  parcels,  being  freehold,  to         ^ 
bis  heir  at  law,  the  above-named  Mrs.  Surrage.  v. 

The  whole  of  the  premises  on  the  toestern  side  of  the  Ricg^R^ 
lane  were  purchased  in  1824  by  the  testator,  at  one  time,  of 
W.  Messiler;  and  for  some  years  before  and  at  the  date  of 
the  testator's  will  and  of  his  death,  were  occupied  as  fol- 
lows : — First,  ShaUtnoell  Close  was  rented  by  Charles  Witr^ 
ren,  under  a  lease  dated  182l|  by  which  the  testator  de- 
mised to  him  a  farm-house,  garden  and  orchard,  and  several 
closes  by  name,  and  amongst  others  Shatterwell  Close,  at 
the  rent  of  170/*  per  annum;  secondly,  the  orchard,  called 
Cold  Bath  Orchard,  was  also  rented  by  Charles  Warren, 
but  under  a  separate  demise ;  thirdly,  the  messuage  adjoin- 
ing was  rented  by  WHliam  Lihlon;  and,  fourthly^  Lewis's 
Orchard  was  occupied  by  the  testator  himself.  No  part 
of  the  premises  on  the  eastern  side  of  Shatterwell  Lane 
had  ever  been  let  with  any  part  of  the  premises  on  the 
western  side,  except  the  small  garden  which  Linton,  the 
tenant  of  the  messuage,  rented  for  about  three  quarters  of 
a  year,  as  aforesaid. 

The  usual  entrance  to  Shatterwell  Close,  going  from 
Motion's  Orchard,  from  which  it  is  separated  only  by  Shat- 
terwell Lane,  is  not  by  that  lane,  but  by  another  lane,  called 
Wright's  Lane,  the  lands  abutting  on  the  west  side  of  Shat- 
terwell Lane,  opposite  Motion's  Orchard,  being  too  steep 
to  allow  of  any  passage  across  the  lane  into  Shatterwell 
Close. 

In  any  case  there  will  be  a  small  deficiency  of  assets  for 
the  payment  of  debts  and  legacies  under  the  will.  If  Shat- 
terwell Close  and  the  other  premises  claimed  by  the  lessor 
of  the  plaintiff  did  pass  by  the  devise  to  him,  the  estimated 
deficiency  will  be  very  considerable. 

The  question  for  the  opinion  of  the  Court  is,  first,  ¥^he« 
ther  the  above  facts  are  admissible  in  evidence  on  the  part  of 
the  defendants;  secondly,  whether,  under  the  devise  in  ques- 
tion, Shatterwell  Close  passed  to  the  lessor  of  the  plaintiff. 

L  L  £ 
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1833.  Folletty  for  the  plaintiff.     None  of  the  facts  mentioned 

in  this  case  are  admissible  in  evidence,  except  those  which 

shew  by  whom  the  premises  were  occupied  at  the  time 

Martin  and    ^jj^n  the  will   was  made.     There  is  no  ambiguity  on  the 
Richards.  ■»*>?•• 

face  of  the  will.     Mrs.  Sit/,  it  is  to  be  observed,  held  no 

lands  jointly  with  any  other  persons.  Therefore,  in  order 
to  shew  that  the  words  ''  lands  at  Shatterwell,  in  Wincanton 
aforesaid^  rented  by  Mrs.  Sli/  and  others,"  apply  to  Shatter- 
well  Close,  it  is  sufficient  to  prove  that  such  close  is  situate 
in  Shatterwell,  and  was  rented  by  some  person  of  the  testa- 
tor^ and  was  not  in  the  testator's  own  occupation.  In  such 
a  case  as  this  the  Court  will  not  admit  extrinsic  evidence  to 
shew  the  testator's  intention.  The  rule  appears  to  be  this; 
that  if  there  be  property  of  the  testator,  which  answers  to 
th<e  w^hole  description  in  the  will,  the  Court  will  not  receive 
evidence  of  intention  to  give  any  other  property  or  a  smaller 
quantity.  In  the  third  volume  of  Slarkie  on  Evidence  (a), 
the  cases  on  this  subject  are  collected ;  and  it  is  there  said, 
that  *^  when  extrinsic  evidence  is  allowed  to  operate  so  far  as 
to  give  to  the  terms  of  the  will  a  different  construction  from 
that  which  the  terms  abstractedly  imply,  the  rule  seems  to 
be  carried  farther  than  is  warranted  by  principle  or  analogy." 
The  leading  case  on  this  subject  is  that  of  Doe  v.  Chiches" 
ter{b),  where  it  was  said  by  Sir  V.Gibbs  that  Courts  of  law 
had  been  jealous  of  the  admission  of  extrinsic  evidence  for 
the  purpose  of  explaining  the  intention  of  the  testator,  and 
^hat  he  knew  of  one  case  only  in  which  it  is  permitted, 
that  is,  where  an  ambiguity  is  introduced  by  extrinsic  cir- 
cumstances. In  that  case  the  testator  devised  his  estate  at 
Ashton,  and  the  Court  refused  to  receive  evidence  that  the 
whole  of  the  property  in  three  different  manors  went  by 
the  name  of  the  Ashton  estate,  two  only  of  them  being  in 
the  parish  of  Ashton.  It  is  attempted  here  to  give  evidence 
of  the  former  conveyances,  to  shew  that  the  testator  ob- 
tained the  estates  by  different  titles,  nothing  having  been 
previously  shewn  to  raise  any  ambiguity.     In  the  case  of 

(a)  Ist  edit.  1013.  (6)  4  Dow,  P.C,  93;  3  Taunt.  U7. 
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Miller  v.  Traver${a),  the  testator  devised  his  estates  in  the         1833. 


county  of  Limerick  and  city  of  Limerick.     The  testator 
had  no  estate  in  the  county  of  Limerick  and  only  a  small  v, 

estate  in  the  city  of  Limerick.  A  draft  of  the  will  was  ^^jchab^s^ 
offered  in  evidence  to  shew  that  it  was  the  testator's  inten- 
tion to  pass  his  real  estates  in  the  county  of  Clare.  The 
Court  declared  that  the  evidence  offered  was  inadmissible. 
The  Chief  Justice  in  that  case  says  there  are  two  classes 
of  cases  in  which  parol  evidence  to  explain  a  will  has  been 
admitted.  ''The  first  class  is,  where  the  description  of 
the  thing  devised  or  of  the  devisee  is  clear  upon  the  face  of 
the  will,  but  upon  the  death  of  the  testator  it  is  found  that 
there  are  more  than  one  estate  or  subject-matter  of  devise, 
or  more  than  one  person,  whose  description  follows  out 
and  fills  the  words  used  in  tlie  will.  The  other  class  of 
cases  is  that  in  which  the  description  contained  in  the  will 
of  the  thing  intended  to  be  devised,  or  of  the  person  who 
is  intended  to  take,  is  true  in  part,  but  not  true  in  every 
particular."  If  the  doctritke  of  the  Chief  Justice  be  ap- 
plied here,  it  will  be  found  that  in  this  case  the  evidence 
offered  is  not  admissible.  It  cannot  be  said  that  there 
are  two  properties  answering  to  the  description  in  the 
will,  one  on  either  side  of  Shatterwell  Lane;  for  the 
description  of  the  whole  is  not  more  than  sufiicient  to  follow 
out  and  fill  the  words  used  in  the  will.  Neither  can  it  be 
said  that  the  description  of  the  property  intended  to  be 
devised  is  true  in  part,  but  not  true  in  every  particular. 

But  assuming  that  the  evidence  is  admissible,  it  confirms 
the  supposition  that  the  testator  intended  to  pass  the  land 
in  question  to  the  lessor  of  the  plaintiff. 

Erie,  contrd.  By  the  terms  of  the  will,  Shatterwell  Close 
did  not  pass ;  and  for  the  purpose  of  shewing  this,  it  is 
necessary  to  look  at  those  terms  minutely.  The  description 
given  of  the  property  intended  to  be  devised  is  a  specific, 
and  not  merely  ^  local  description.     The  first  devise  is  of 

(a)  8  Bingh.  244. 
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a  messuage  or  dweliiiig-huuse,  aiul  mill,  >%itli  the  gardens 
^^^^^       and  cottage  adjoiiiiiig  the  same,  in  VViocantou  aforesaid, 
V.  with  the  mill-poiidx  rights  aiid  privileges  thereto  belooging. 

EicBAans.  This  devise  is  very  specific,  "^rhe  uext  devise  is  the  devise 
io  question,  of  the  testator's  messuage  the  Ark  coUage, 
garden  and  lands  at  Shattcrwell,  in  Wincanton  aforesaid, 
rented  by  Mrs.  Sli^  ajid  others.  There  is  here  iio  general 
devise  of  all  the  testator*8  lauds  iu  Shatterwell,  by  whooi- 
soever  rented,  but  tlie  testator  merely  points  out  the  priuci- 
pal  tenant  Mrs.  Slj/,  and  appears  to  have  thought  that  he 
would  be  understood  to  mean  one  particular  property,  of 
which  Mrs.  Sly  was  the  chief  occupier.  Then  comes  the 
third  devise,  which  is  undoubtedly  a  devise  of  a  specific 
property;  and  at  the  end  of  these  three  devises  is  tliat 
which  connects  them  all  togetlier,  viz.  the  words  ^  with  their 
respective  appurtenances ;"  from  which  it  appears  that  the 
testator  meant  to  devise  three  s|)ecific  properties.  Auotlier 
argument  also  arises  upon  the  face  of  the  will,  that  the  little 
orchard  is  described  as  neaj'  the  foregoing  premises ;  and 
iu  fact  it  is  contiguous  to  the  property  occupied  by  Mrs« 
Sfy,  but  separated  by  the  laiie  from  Shatterwell  Close. 

The  devise  is  made  with  reference  to  extrinsic  facts,  foi' 
it  is  only  by  them  that  it  can  be  known  what  lands  are  oc- 
cupied by  Mrs.  67^  and  others ;  and  if  this  be  so,  evidence 
may  be  given  of  extrinsic  facts  to  shew  whetiier  the  land 
claimed  is  parcel  or  no  parcel  of  the  thing  demised.  The 
principle  is  laid  down  in  Sauford  v.  Raikes  (a).  Doe  v. 
CoIOhs  (A),  Doe  V.  Btu't  (t),  Goodiitle  v.  Paul  (J),  Mar- 
shall \.  Hopkins  {€\  and  Doe  v.  Bovver  {f).  From  these 
cases  it  appears  that  when  there  is  a  reference  made  to 
extrinsic  facts,  evidence  of  these  facts  has  been  admitted 
4o  shew  whether  a  particular  property  was  parcel  or  no 
parcel  of  what  the  testator  intended  to  devise.  The 
class  of  cases  relied  on  by  the  other  side,  are  cases  'm 

(a)  1  Merivale,  65S.  {d)  2  Burr.  1089. 

{b)  2  T.  R.  498.  (e)  15  East,  309. 

(c)  1  T.  R.  701.  (/)  3  B.  &  Adol.  453. 


EASTI^R  THUUf  III  WILL.  IV.  519 

wbicb  the  testator  devised  property  within  local  limits.    To        1833. 
admit  evidence  iu  those  cases  of  an  intention  to  pass  more 
tfajin  is  contained  within  those  limits,  would  be  to  adoMi  v. 

evidence  to  alter  and  control  the  will ;  Doe  v.  Lj(ford  (a),    ajtcHAam. 
Doe  V.  Greening  (b),  TuUe^ham  v.  Roberts  (c),  and  Doe  v* 
Osendsn,  are  cases  of  this  description.     Here  the  devise  is 
not  precise  in  its  ap(dication  to  the  facts  referred  to,  and 
therefore  evidence  is  admissible  to  explain  it. 

Tberie  is  not  here,  as  in  the  case  where  the  name  of  the 
property  is  mentioned,  any  precise  devise,  unless  all  the 
terms  are  taken  into  consideration.     Now,  if  the  construe*- 
tiou  which  has  been  contended  for  be  correct,  the  worda 
*f  by  Mrs.  Siy  and  others"  are  nugatory,  as  it  would  have 
bieeti  sufficient  to  say  "  all  ray  lands  io  Shatterweli  rented.'' 
From  Bro.  Abr,  Grant,  pi.  9^,  page  2^2,  it  appears  tfaait 
where  the  special  name  of  the  property  is  not  mentioaed, 
every  part  of  the  description  must  be   looked   at«     Tfaia 
principle  is  alao   quoted  and   recognized   in    Wrotesley  v. 
Adams  (d),  Doddiugtou's  case  (e).  Doe  v.  The  Earl  of  Jer-^ 
sey{f),  and  Goodiiile  v.  Souti£ruM{g).     In  this  case  the 
testator  has  by  no  means  given  a  proper  name,  nor  has  he 
used  words  from  which  it  is  clear  that  he  meant  to  pass  4di 
the  lands  within  the  local  limits  of  ShatterweH.     On  the 
coatrary,  he  appears  to  refer  to  some  facts  out  of  the  wiU, 
by  which  he  intended  it  should  be  known  how  much  he  gave. 
He  does  not  say  "  M  my  lands  in  Shatterweli  by  whomao* 
&ver  renied ;"  and  there  is  aufficieni  on  one  side  of  the  iaoe 
to  satisfy  tlie  terms  of  the  wiU.     li  appears  that  WkitciMdl 
is  in  SluntterweU.     Thus  the  testator  gives  to  the  same 
devisee  premises  at  WhitehaH,  which,  according  to  the  con- 
struction contended  for  on  behalf  of  the  plaintiff,  he  has 
already  given  to  him  under  the  general  devise  of  lands  in 
Shatterweli.     The  coflocation  of  the  devises  is  tantamonnC 

(a)  4  M.  &  S.  550.  (e)  2  Co.  Rep.  33  a, 

(6)  3  M.  &  S.  17J.  (/)  1  B.  &  A.  550;  5  B.  &  C; 

(c)  Cro.  Jac.  21.  870. 

id)  Piowden,  189.  (g)  1  M.  &  S.  299; 


Doe 
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to  a  declaration  by  the  testator  that  the  lessor  of  the  plain- 
tiff should  not  have  all  the  lands  in  Shatterwcll  by  whom- 
V,  soever    rented.      In    several    of    the   cases    cited^   where 

RicHAKos.     extrinsic  facts  have  been  referred  to,  evidence  has  been 
admitted  of  the  mode  in  which  the  testator  came  to  the 
possession  of  the  property,  for  the  purpose  of  shewing  his 
intention.     If  that  evidence  were  admitted  here,  it  would 
raise  a  strong  presumption  that  it  was  the  testator's  inten- 
tion to  devise  the  lands  on  the  eastern  side  of  Shatterwell 
Lane  only.     This  construction  is  also  forcibly  confirmed 
by  a  consideration  of  the  position  of  the  other  lands,  and 
by  the  circumstance  that  the  occupier  of  Shatterwell  Close 
is  the  principal  occupier,  and  would  probably  have  been 
mentioned  in  preference  to  Mrs.  Slj^,  if  that  close  had  been 
intended  to  pass.     It  is  also  extremely  improbable  that  he 
should  have  intended  to  devise  all  within  a  particular  local 
description,   and  not  that  which   was    under   one  set   of 
tenants.     He  cannot  have  intended  to  dismember  a  large 
farm,  as  would  be  done  if  the  construction  of  the  other 
side  is  adopted.     The  inconvenience  that  would  arise  from 
a  construction  which  would  have  the  effect  of  dismember- 
ing property  in  one  occupation,  was  alluded  to  in  the  case 
of  Doe  V.  Collipis.    The  Court  will  attach  some  weight  to 
the  circumstance  that  the  remainder  of  the  estate,  after 
taking  Shatterwell  Close,  is  greatly  insufficient  to  satisfy 
the  debts  and  legacies  which  the  testator  has  charged  upon 
the  residue ;  Doe  v.  The  Earl  and  Countess  of  Lucan  (a). 
[LiUledale,  J.  Are  there  other  lands  to  satisfy  the  words 
of  the  residuary  devise  ?]     There  are  other  lands,  but  the 
charges  upon  them  exceed  their  value. 

Follett  in  reply.  The  authority  of  the  cases  cited  may 
be  admitted.  The  correct  rule  of  law  upon  the  subject  is 
to  be  found  in  the  case  of  Sanford  v.  Raikes,  Evidence 
may  be  given  to  apply  the  description  in  the  will.  Here  the 
description  is  '^all  my  lands  in  Shatterwell/'  and  evidence  is 

(a)  9  East,  448. 
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of  course  admissible  to  shew  to  what  lands  this  description  is         ^333^ 
applicable,  but  evidence  cannot  be  received  to  shew  that  the       Vi^v-w/ 
testator  did  not  intend  to  devise  any  of  the  lands  within  the  ^^ 

description.  The  principle  to  be  collected  from  Brooke^s  Martin  and 
jibr.  (a)  does  not  apply  to  the  present  case«  In  no  case 
have  the  Court  decided  that  land,  to  which  the  description 
in  the  will  is  applicable,  shall  not  pass,  though  they  have 
sometimes  rather  extended  the  meaning  of  the  terms  used, 
in  order  to  pass  that  which  it  was  the  testator's  apparent 
intention  to  give.  In  Doe  v.  Collins  the  Court  merely  put 
an  extended  construction  upon  a  word.  There  it  was  said 
that  a  bequest  of  the  testator's  ''  house"  passed  a  stable 
within  the  same  fence,  and  occupied  by  the  testator  together 
with  it ;  for  the  stable  was  in  contemplation  of  law  a  part 
of  the  house.  So  in  the  other  cases  cited.  To  admit  evi- 
dence in  the  present  case,  for  the  purposes  contended  for, 
would  be  to  admit  evidence  to  contradict  the  terms  of  the 
will,  which  would  be  making  a  new  will  for  the  testator. 
It  is  said  that  the  devise  of  the  testator's  messuages,  cot- 
tage, and  garden,  and  lands,  at  Shatterwell,  rented  by  Mrs. 
Sly  and  others,  must  mean  the  particular  lands  on  the  east- 
ern side  of  Shatterwell  Lane.  If  the  expression  had  been 
*'  and  lands  rented  therewith  by  Mrs.  Sly  and  others,"  the 
argument  might  have  been  correct,  but  it  is  sufficient  that 
such  are  not  the  terms  of  the  devise,  and  to  construe  it  as 
if  that  word  had  been  introduced,  would  be  to  alter  the 
will. 

As  to  Whitehall  being  within  Shatterwell,  it  is  quite  clear 
from  the  expression  of  the  testator,  '*  my  messuage,  &c.  at 
Whitehall,"  that  in  common  parlance  Whitehall  is  not  said 
to  be  a  part  of  Shatterwell.  Therefore  it  cannot  be  said 
that  this  would  be  a  cumulative  devise  of  the  same  lands 
twice  to  the  same  devisee. 

With  regard  to  the  residuary  fund,  if  there  had  been  no 
land  whatever,  except  Shatterwell  Close,  that  could  pass 
under  the  terms  of  the  residuary  devise,  the  Court  might   . 

(a)  T\u  Grant,  pi.  9^,  page  H^.  . 
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have  suppotfed  thai  U  was  the  iiitentioD  of  the  de¥bor  to 
^^       give  this  particular  poriioii  of  his  property  for  that  purpoA^, 
V*  bui  the  fact  bere  if  otherwise. 


Martin  and 

RiCHAaM. 


Den  MAN,  C«  J. — ^Tbia  is  an  ejectoi£ut  for  lands,  which 
ihe  lefiiK>r  of  the  plaintiff  claims  as  devised  to  biin  by  Charles 
'Thorn.  The  devise  in  question  is  in  these  terms — '^  I  give 
to  aiy  friend  John  TempkmaB,  my  messuage,  the  Ark  coi- 
tagei  garden  and  lands  at  Shatterwelli  in  WincanCon  afore- 
said, rented  by  Mrs.  £/^  and  others."  The  plaititiff  in  the 
firat  instance  makes  out  a  cleaur  prini&  facie  title  when  be 
shews  tha.t  the  lands  in  question  are  lauds  in  Sfaatleffwell  not 
in  the  occupation  of  the  testalor  himself.  But  tbeu  it  is  said 
that  the  expression  used  shews  that  the  testator  could  mot 
have  intended  that  all  the  lands  in  Shatterwell,  except  ikote 
in  his  own  occupation,  should  pass ;  that  he  had  some  fur- 
ther limitation  in  his  mind ;  and  evidence  was  offered  for 
this  purpose.  I  apprehend  that  any  evidence  may  be  re- 
ceived to  shew  that  the  description  in  the  will  is  ambiguous 
in  its  application  to  the  property  of  the  testator,  but  I  mmt 
own  I  think  that  no  ambiguity  whatever  is  raised  by  the 
evidence  in  this  case.  As  no  ambiguity  is  raised,  we  aiie 
not  warranted  m  receiving  further  evidence  of  the  testattor's 
intenUon.  VVilh  regard  to  what  has  been  said  upon  the 
circumstance  that  Mrs.  Sii/'9  name  only  is  mentioned^  it 
does  not  follow  from  that  circumstance  that  die  testator 
contemplated  her  as  the  principal  tenant  of  the  lands  which 
be  was  devising.  To  the  arguments  upon  this  and  upon 
the  other  circumstances,  it  is  a  sufficient  answer  to  say  thnt 
|bey  are  founded  upon  mere  conjecture.  Upon  the  whole^ 
I  think  tha^  no  such  ambiguity  is  raiaed  upon  the  wUi  as 
wiU  eatitie  the  Court  to  receive  evidence  to  narrow  the 
construction  of  this  devise. 

hiiJLBVAhB,  J. — I  think  it  not  improbable  that  if  th^e 
teatator  had  intended  that  the  lands  on  the  western  side  of 
the  lane  should  not  pass^  he  would  have  expressly  said  so. 
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The  first  queation  raised  upon  the  special  case  is,  wbetfaer  1853. 
the  facts  stated  in  it  are  admissible  in  evidence  op  the  part  ^^^^'^^ 
of  the  defendant.     I  apprehend  that  they  are  admissible  to  9. 

shew  what  was  the  state  of  the  property  or  from  whom  ^a»t**  ""d 
purchased,  but  it  does  not  appear  to  me  that,  wlieo  adaikieA, 
they  raise  sufficieiU  ambiguity  on  the  Csce  of  the  wiH  to  led 
kk  further  evidence  of  the  intentioa.  I  think  we  OHiat  con- 
strue the  devise  in  question  as  if  the  teatalor  had  expreasly 
said  all  oiy  lands  in  Shatterweli,  in  the  occupation  of  Mrs. 
Sfy  and  others*  Now  the  question  is,  whether  the  taods  on 
the  western  side  of  Shatterweli  Lane  fall  within  this  descrip* 
tion.  I  can  see  no  reason  for  excluding  them.  It  is  argued 
that  the  coHocation  of  the  words  shews,  that  the  teatalor 
considered  himself  as  devising  lands  which  were  rented  by 
the  occupiers  of  the  several  premises  menliontd  in  the 
foregoing  part  of  the  sanie  devise,  and  of  which  Mrs.  Sijf  mm 
principal  tenant  There  is  no  legal  grottnd  for  such  a  suf^* 
position.  Peihaps  having  mentioned  the  messuage  first,  be 
named  Mrs.  Sfy  as  the  occupier  of  that  meseuage;  and  die 
word  '*  land*'  is  not  so  situated  in  the  sentence  that  we  can 
say  that  the  testator  meant  land  rented  tfaerewilh^  Then  k 
has  been  argued,  that  inasmuch  as  Whitehall  is  within  Sbat* 
tcrwell,  if  the  testator  has  already  devised  all  the  lands  in 
Shatterweli,  the  device  of  the  messuage  &c.  at  Whitehail 
was  nugatory ;  but  it  would  appear  that  Whitehall  was  the 
name  of  some  hamlet  or  place  which  in  the  testator's  ound 
was  regarded  as  a  distinct  district  from  Shatterweli.  An 
argument  is  made  u[x>n  the  sitnation  of  this  devise,  between 
two  others  of  a  specific  description.  In  neither  of  those 
devises  is  any  land  devised,  so  that  there  is  no  gronnd  for  this 
argument.  Then  it  is  said  that  the  testator  speaks  of  the  lit* 
tie  orchard  as  ''near"  to  the  foregoing  premises,  and  that  this 
is  not  the  case  with  Shatterweli  Close,  which  is  separated 
from  the  orchard  by  the  lane.  But  ''near"  does  not  necessa- 
rily mean  ''  contiguous."  The  last  argumeat  is,  that  unless 
Shatterweli  Close  passes  to  the  defendants,  there  is  not  anf- 
ficient  to  satisfy  the  residuary  devise,  but  it  appears  that  diere 
is  other  property  to  satisfy  the  terms  of  the  devise,  and  I  do 
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1833.         not  think  that  we  can  inquire  into  the  sufficiency  in  point  of 
amount,  to  meet  the  charges  upon  the  residuary  fund. 

V. 

^'icHARDs^  Pauke,  J. — I  am  also  of  opinion  that  the  lessor  of  the 
plaintiff  is  entitled  to  recover.  The  first  question  is,  whe- 
ther the  facts  are  admissible  in  evidence.  I  think  facts 
and  circumstances  relating  to  the  subject  of  the  devise  are 
admissible:  such  as  possession  by  the  testator,  the  mode 
of  acquiring,  local  situation,  and  the  general  state  of  the 
testator's  property.  The  Court  may  take  such  things  into 
consideration  so  as  to  put  themselves  in  the  place  of  the 
testator,  and  then  see  how  the  terms  of  the  will  affect  the 
property.  In  construing  the  will  we  are  only  to  inquire 
what  passes  under  the  words  of  the  will.  We  are  to  disco- 
ver what  the  will  itself  means,  not  what  the  testator  intended. 
I  have  no  doubt  that  Shatterwell  Close  passes  by  the  de- 
scription in  the  devise  before  the  Court,  if  that  clause  be 
read  by  itself.  Then  what  is  there  to  oblige  us  to  put  a 
different  construction  on  the  word  '^  lands  ?"  Prim&  facie 
all  the  land  in  Shatterwell  passed^  and  I  see  nothing  to 
rebut  this  presumption.  If  we  look  at  the  context  in  the 
will,  there  is  nothing  that  I  perceive  sufficient  to  induce  us 
to  narrow  the  application  of  the  terms ;  and  if  we  look  at 
the  extrinsic  facts,  no  incongruity  appears.  The  testator 
may  very  probably  have  meant  to  give  all  the  lands  in  Shat- 
terwell to  one  person,  notwithstanding  that  such  a  devise 
would  have  the  effect  of  dismembering  the  estate.  With 
respect  to  the  argument  arising  out  of  the  insufficiency  of 
the  residuary  estate,  we  cannot  know  whether  the  testator 
supposed  that  his  personal  property  was  quite  sufficient  to 
pay  the  whole  of  his  debts  and  legacies. 

Postea  to  the  plaintiff  (a). 

(a)  The  cases  oh  this  subject  Admission  of  Extrinsic  Evidence 

dre  collected  and  analysed  by  Mr.  in    aid  of    the  Interpretation   of 

Wigram,\n  a  treatise  which  bears  Wills,   contained  in  observations 

the  title  of  '*  An  Examination  of  on  the  case  of  Goblet  v.  Beechetf 

the  Rules  of  Law  respecting  the  and  others.'^ 
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16SS. 

The  King  v.  The  Inhabitants  of  Haughley. 

Upon  an  appeal  against  an  order  for  the  removar of  A  special  au- 
Thomas  Rampling,  his  wife  and  son,  from  the  parish  of  L t^'^b  a7  - 
Mendlcsham  to  the  parish  of  Haughley,  both  in  the  county  cai  act  to  the 
of  Suffolk,  the  sessions   confirmed  the  order,  subject  to  auardiansof 

the  opinion  of  this  Court  upon  the  following  case,  P?"P?"  <>f  * 

-n  /.rx^^ii  •li.ij-        district  incor- 

i5y  an  act  of  18  Geo.  3,  all  persons  seised  of  heredita*  pointed  for  the 

ments  of  the  annual  value  of  30/.  and  upwards,  in  the  ^^emmentof 

.  "*®  poor,  to 

parishes  within  the  hundred  of  Stow,  in  the  county  of  bind  out  ap- 

Suffolk,  were  incorporated  by  the  name  of**  The  Guardians  Sjust*be*exe- 
of  the  Poor  within  the  hundred  of  Stow,  in  the  county  of  pu^d  by  an 
Suffolk,"  and  were  empowered  to  have  a  common  seal,  and  which  the  seals 

to  sue  and  be  sued  by  that  name,  and  the  poor  in  the  said  of  fhcappren- 

ticing  direc- 
hundred  were  placed  under  the  management  of  the  corpo-  tors  and  guar^ 

ration.    And  it  was  enacted,  that  it  should  be  lawful  for  the  ^*"*xh^  cor- 

directors  and  acting  guardians  thereinafter  mentioned,  at  porate  seal  is 

1  1  .•  .  r   ^1-  A    I     insuflScient. 

any  general  annual   meetmg,  or  at  any  of  the  quarterly 

meetings  by  that  act  directed  to  be  held,  ttith  the  consent 
of  two  justices  of  the  peace,  to  bind  any  poor  child  or 
children,  under  their  management ,  apprentice  for  such  term 
as  they  should  see  fit,  not  exceeding  seven  years,  in  like 
manner  as  churchwardens  and  overseers  of  the  poor,  with 
the  assent  of  the  justices  of  the  peace,  were  then  by  law 
empowered  to  do.  The  act  afterwards  enacts,  that  the 
acting  guardians,  or  so  many  of  them  as  should  think  fit, 
should  assemble  on  the  24th  of  June  then  next,  and  electa 
by  ballot,  twelve  of  the  guardians^  who  should  be  called 
directors  of  the  poor  within  the  hundred  of  Stow^  in  the 
county  of  Suffolk*  The  qualification  of  a  director  was, 
the  being  seised  of  messuages,  &Ci  of  the  annual  value  of 
50/.;  but  it  was  provided  that  such  of  the  guardians  as 
were  seised  of  messuages,  &c.  of  the  annual  value  of  400/., 
and  the  justices  resident  In  the  hundred,  should  be  direc- 
tors without  ballot.  A  poor-house  was  tcr  be  built  under 
the  management  of  the  directors,  and  upon  its  being 
fioished,  a  general  meeting  of  the  guardians  Mras  to  be 
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held,  at  which  the  vacancies  occurring  among  the  directors 
who  had  been  ballotted  for  were  to  be  filled  up,  and  the 
guardians  were  to  elect  24  guardians,  who,  together  with 
the  directors  qualified  as  aforesaid,  and  the  twelve  directors 
chosen  hy  ballot,  were  to  be  directors  and  acting  guardians 
of  the  said  hundred,  for  putting  in  execution  all  the  powers 
and   authorities  of  that  act.      The   directors   and   acting 
guardians  were  to  hold  four  general  quarterly  meetings  in 
each  year,  one  of  them  to  be  always  held  on  the  Friday 
after  the  24th  June,  and  to  be  for  filling  up  vacancies  in 
the  directors  chosen  by  ballot,  and  for  choosing  acting  guar- 
dians ;  and  after  filling  up  the  vacancies,  and  the  choosing 
of  acting   guardians,   the   acting  guardians  were  at  such 
meetings  to  choose  six  from  amongst  themselves  present 
at  such  meetings ;  and  the  directors  and  the  six  guardians 
so  chosen,  were  to  audit  the  accounts,  to  choose  a  treasurer 
and  clerk,  and  they  were  thereby  authorized  and  required 
to  transact  and  do  all  other  business  to  be  done  at  such 
quarterly  meetings  respectively,  in  pursuance  of  that  act* 
By  an  act  passed  in  the  5  Geo.  4,  c.  IB,  for  altering  and 
enlarging  the  powers  of  the  recited  act,  the  provisions  in 
1 8  Geo.  S,  respecting  apprenticeships,  were  repealed,  and 
re-enacted,  with  a  clause  enabling  the  directors  and  acting 
guardians,  present  at  any  meeting  held   in  pursuance  of 
the  18  Geo,  3,  to  bind  poor  children  Ay  indenture  under 
the  common  seal  of  the  corporation^  a  quarterly  meeting 
of  the   directors  and    acting  guardians    being   duly   held 
under  the  directions  of  the  act  18  Geo,  3.     By  an  inden- 
ture bearing  date  the    1st  day  of  October,  2  Geo.  4,  the 
directors  and  acting  guardians  (with  the  consent  of  justices, 
as  required  by    the  5Q  Geo,  3,)  bound  out  the  pauper^ 
who  was  a  poor  boy  under  their  management,  apprentice 
to  a  Mr.  Steggall,  of  Gipping,  for  the  term  of  one  year\ 
To  this  indenture  the  common  seal  of  the  corporation  was 
affixed  at  such  meeting;  but  the  indenture  was  not  others 
wise  executed  by  the  directors  and  acting  guardians.     The 
indenture  was  executed  by  the  master.    The  pauper  served 
the  year,  sleeping  in  the  perish  of  Oippiog.    The  acts  re^ 
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cited  in  the  ease^  Und  a  copy  of  the  indenture  annexed^  are         lass. 
to  be  considered  as  forming  part  of  the  case.  v^nt^ 

If  the  Court  shall  be  of  opinion  that  this  was  a  valid  «. 

binding  nnder  the  18  Geo,  3,  the  order  of  sessions  is  to  be    Hauchlet. 
quashed,  otherwise  to  be  confirmed. 

The  operative  part  of  the  indenture  was  in  this  form : 
"  Witnesseth  that  the  directors  and  acting  guardians  of  the 
poor  within  the  hundred  of  Stow,  in  the  county  of  Suffolk, 
incorporated  for  the  better  relief  and  maintenance  of  Ibe 
poor  within  the  said  hundred,  by  and  with  the  conseBt 
of  the  two  justices,  &c.  do  put  and  place  Thomas  Rampting 
as  an  apprentice." 

F.  Kelly  and  Austen  in  support  of  the  order  of  sessions. 
This  indenture  is  invalid.  It  is  attempted  to  be  set  up  as 
the  deed  of  the  corporation  ;  but  the  deed  itself  only  pro* 
fesses  to  be  made  by  a  part  of  the  corporation.  The 
affixing  of  the  common  seal  is  a  sufficient  execution  of  an 
instrument  by  the  corporation;  but  it  is  necessary  that  the 
execution  should  be  by  the  whole  corporation  as  a  corpo^ 
rate  act.  This  is  not  a  corporate  act.  The  duty  of 
binding  is  delegated  to  a  small  body  only,  who  act  as 
churchwardens  and  overseers,  and  cannot  execute  an 
indenture  of  apprenticeship  otherwise  than  by  signing  it 
individually.  The  parties  to  this  deed  had  no  authority  to 
use  the  common  seal.  This  argument  is  fortified  by  thei 
act  of  5  Geo.  4,  passed  sdbsequently  to  the  date  of  this 
indenture,  for  altering  and  enlarging  the  powers  of  the 
former  act,  by  which  it  is  expressly  provided,  that  tlie 
directors  and  acting  guardians  shall  have  power  to  bind 
poor  children  under  the  common  seal  of  the  corporation. 
It  appears  to  have  been  in  the  contemplation  of  the  legisla* 
ture,  that  in  order  to  give  authority  to  the  directors  and 
acting  guardians  to  use  the  common  seal,  a  new  enactment 
was  requisite.     In  Cruises  Digest  (a).  Lord   Holt  is  re* 

(a)  4th  vol.  cap.  2,  s.  76. 
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ported  to  have  said,  that   if  a  person  pretending  to   be 
jjj^  kTno     roayor  of  a  corporation^   put  the   corporation   seal   to   a 
V.  deed>  yet  it  is  not  by  that  the  deed  of  the  corporation. 

The  corporation  seal  having  in  this  case  been  affixed  by 
strangers^  does  not  authenticate  the  deed  as  the  deed  of 
the  corporation. 

Palmer,  contrd.  The  corporation  must  be  taken  to 
consist  of  the  occupiers  of  land  within  the  hundred,  and 
the  directors  and  acting  guardians  must  be  considered  the 
governing  body.  The  acts  of  the  governing  body  are  the 
acts  of  the  corporation.  The  seal  must  be  in  their  cus- 
tody. They  are  to  purchase  lands^  and  to  make  contracts, 
not  in  their  individual  but  in  their  corporate  capacity.  It  is 
incident  to  a  corporation  to  have  a  common  seal;  but  it 
may  be  that  only  a  certain  part  of  that  corporation  have  the 
power  of  affixing  the  seal.  The  act  done  by  the  directors 
and  acting  guardians,  is  a  corporate  act.  Where  it  is 
said  in  the  act,  that  the  directors  and  acting  guardians  may 
bind  out  in  like  manner  as  churchwardens  and  overseers  of 
the  poor,  it  is  only  intended  to  refer  to  the  required 
assent  of  two  justices,  and  not  at  all  to  the  mode  of  exe- 
cuting the  indenture  of  apprenticeship.  The  passage  from 
Cruise's  Digest  has  no  application,  because  the  seal  has 
not  been,  in  this  instance,  affixed  by  a  stranger  to  the 
corporation.  The  directors  and  acting  guardians  are  to 
meet  quarterly,  are  to  fill  up  vacancies  amongst  them- 
selves at  one  of  these  meetings;  and  the  whole  business 
of  the  corporation  is  in  fact  entrusted  to  them  to  be  done. 
But  the  deed  is  well  executed,  considered  as  the  deed  of 
the  directors  and  acting  guardians  individually,  for  this  not 
being  an  instrument  conveying  land,  sealing  alone,  without 
signing,  is  sufficient.  One  seal  may  be  used  by  several 
persons,  and  it  is  sufficient  if  a  party  adopts  a  seal;  there- 
fore if  the  seal  was  affixed  to  this  deed  by  order  of  the 
directors  and  acting  guardians,  it  is  their  seal,  and  may  be 
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considered  to  have  been  affixed   by  them  individually  (n).         lodd. 

[Parke,  J.  Although  one  seal  may  suffice,  there  has  been 

no  delivery  as  the  deed  of  the  individuals.     This  reduces  it 

to  the  question,  whether  it  can  be  treated  as  the  deed  of  the    nAuciiLcy. 

corporation.]     They  may  be  considered  as  the  agefits  of 

the    corporation,    executing    the   deed    on    their    behalf. 

[Parke,  J.     In  the  deed  they  are  described  as  the  directors 

and  acting  guardians.]     They  may  mean  to  describe  the 

corporation  at  large,  though  by  a  wrong  name.     [Parke,  J. 

It  is  quite  clear  that  they  did  not  intend  to  act  as  individuals, 

for  they  describe  themselves  as  a  corporation.     Then  the 

question  is,  whether  the  deed  in  such  a  corporate  name  is 

invalid  or  not.]     A  corporation  may  have  another  name  by 

custom. 

Denman,  C.  J. — There  is  a  difference  between  an 
ancient  corporation  and  a  new  one.  An  ancient  corpora- 
tion may  have  a  name  by  prescription,  different  from  that 
by  which  it  was  incorporated ;  but  that  cannot  be  the  case 
with  one  of  modern  date, 

* 

LiTTLEDALE,  J. — In  this  case  the  real  name  of  the 
corporation  is  "  Guardians  of  the  Poor  within  the  hun- 
dred of  Stow,  in  the  county  of  Suffolk ;''  and  in  the  deed, 
the  words  ''  directors  and  acting,*'  have  been  introduced. 
The  deed  is,  I  think,  therefore  invalid. 

Parke,  J. — I  am  of  opinion  that  this  deed  is  not  valid. 
The  rule  is  laid  down  in  the  case  of  The  Mayor  and 
Burgesses  of'  Lj/niie  (/>),  that  the  naaie  of  a  corporation 
in  grants  or  conveyances  must  be  the  same  in  substance 
with  the  proper  name  of  the  corporation,  although  it 
need  not  be  the  same  in  syllables  and  words.  And  the 
same  doctrine  is  recognised  in  the  case  of  The  Croydon 
Hospital  v.    Farley  (f).      Then    the   question   comes    to 

{a)  4  Cruise's  Digest,    cap.  2,  (b)  10  Coke  Rep.  124. 

8.  75;  Shep.  Touch.  57.  (c)  6  Taunt.  467. 
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tbifl^  is  the  name  used  in  the  deed  in  substance  the  name 

of  this  corporation  ?     The  name  used    is  ''  the  directors 

t?.  and  acting  guardians  of  the  poor,"  and  this  certainly  is  not 

HAUCHLcr.    substantially  the  right  name.     Therefore  I  think  that  the 

deed  is  invalid. 

Order  of  Sessions  confirmed. 


The  Kmo 


Everett  v,  Youells. 

Upon  a  differ-  ASSUMPSIT  on  the  warranty  of  the  soundness  of  certain 

ence  of  opw      y^^^^  bought  by  the  plaintiff  of  the  defendant.      The  trial 
nion,  no  mis-  o        j  r 

direction  to       before  Faughan,  B,  and  a  special  jtiry,  at  the  Thetford  as- 
that  they  sizes,  1832,  commenced  on  Fjriday,  and  on  Saturday  evening 

ought  to^ield  jjje  jury  retired  to  consider  their  verdict;  they  remained  in 

to  conviction  ,      .  .,    ,  ,  «  i     t  ^       i 

and  to  con-      consultation  until  about  eleven  o  clock  on  Sunda)'  morning. 

rii"*7\l  It  appeared  from  the  affidavits  of  two  jurors  and  another 

Affidavit  of      individual,  that  at  that  time  the  learned  baron  told  the  jurv 

admissible  to    *'^^^  ^^  thought  "concession  ought  to  be  made  by  the  mi- 

shew  what        nority  to  the  majority ;"  that  in  consequence  of  this  Te corn- 
was  said  by  a  j  .•        .1  r  .1       •  1    •  •   • 
judge  at  the      mendation  three  oi  the  Jury  gave  up  their  opinion,  and 

trial  of  a  cause  shortly  afterwards  a  verdict  was  found  for  the  defendant. 

where  the  r      t^  o 

judge's  notes     In  Easter  term,   1832,  Storkes,  Serjt.  obtained  a  rule  nisi 

CoiKt^^*^^  ^*^^   for  a  new  trial,  upon  two  grounds:  first,  that  the  verdict 

Affidavit  of  a  was  against  the  weight  of  evidence ;  secondly,  that  there  was 

what  passed  in  *  misdirection  on  the  part  of  the  learned  judge  in  recom- 

Court  not  ad-   mending  the  minority  of  jurors  to  concede  their  opinions  to 

niissible  where    ;  .     .  t^  1  ^1 

the  notes  of      the  majority,     rrom  the  report  of  the  learned  baron,  it  ap- 

^"d      d^*  jpeared  that  upon  the  occasion  of  his  addressing  the  jury Jie 

cept  at  most  told  them  it  was  their  duty  to  lay  aside  all  prepossessions, 

ficienae8^o<>'  **^"^  ®*^'^  might  distrast  his  own  judgment,  and  that  they 

casioned  by  should  yield  to  conviction  and  to  conversion  by  llieir  fellows  ; 

their  absence 

Per  Parke,  J.    ^^^  **  ^'^  ^^^^  appear  from  this  report,  that  the  particular 

expressions  sworn  to  had  been  used  by  the  learned  baron. 

F*   Kellj/  now   shewed    cause.     This   application    was 
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founded  upon  the  affidavits  of  two  jurymen  and  another 

individual,  whose  knowledge  is  evidently  founded  only  upon 

hearsay.     The  Court  refused  to  receive  the  affidavits  of 

the  two  jurymen,  and  granted  the  rule  upon  the  third  iaffi*      Youells. 

davit  only.     The  learned  judge  explained  to  the  jury  what, 

according  to  the  first  principles  of  human  reason,  was  their 

duty  in  such  a  case. 

Here  he  was  ^jtopped  by  the  Court. 

F»  Pollockp  StfirJces,  Serjt.,  and  B,  Andrews,  The  rule 
is  drawn  up  upon  the  three  affidavits.  Whether  the  direc- 
tion be  correct  or  not/  the  affidavits  of  the  jurymen  are 
admissible.  [Parke ^  J.  The  affidavit  of  a  juryman  cannot 
be  received.]  It  is  not  available  to  prove  any  thing  which 
happened  among  th^  jury  themselves,  but  it  is  submitted 
that  a  juryman  is  as  competent  as  any  other  individual  to 
prove  a  fact  which  occurred  before  the  trial,  or  which  took 
place  in  open  Court.  [^Parke,  J.  At  most  these  affidavits 
can  only  supply  that  which,  owing  to  the  absence  of  counsel, 
does  not  appear  upon  their  notes.  Bi\.t  when  we  have  the 
notes  of  tlie  learned  judge,  we  must  attend  to  them  exclu- 
sively.] :  Although  the  expressions  sworn  to  do  not  appear 
upon  the  learned  judge's  notes,  there  is  yei  iiothing  inconsist- 
ent with  or  negativing  the  fact  of  his  having  used  them,  and 
if  they  were  used,  it  is  apprehended  that  there  would  be  such 
a  mitdh-ection  ps  would  b^  ground  for  granting  a;  now  trial. 
[Denman,  C.  J.  You  cannot  expect  tl^iat  a  learned  judge 
•hould  deny  the  truth  of  the  matter  alleged  in  the  affidavit. 
He  has  not  seen  it.] 

Looking  merely  to  the  notes  of  th^  learned.  ju(%e,  the 
tendency  or  the  expression  used  would  be  to  disturb  the 
separate  consideration  of  the  question  by  each  juryman^ 
and  to  induce  a  single  man,  who  differed  from  the  rest,  to 
sacrifice  his  opinion  for  the  sake  of  unanimity.  The  ques^ 
tion  is  here,  as  in  all  cases  of  applications  for  new  trials, 
whether  the  cause  has  been  fully  and  impartially  laid  before 
and  considered  by  twelve  men,  and  decided  by  them  ac- 
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cording  to   their  consciences.     After  fifteen  liour^  coiisi- 
^^^       deration^  the  jury,   unable   to   come   to    any   deterraina- 
V.  tion,  are  addressed  by  the  learned  judge,  who  informs  them 

that  it  is  their  duty  to  submit  to  conviction  and  to  conver- 
sion by  their  fellows.  It  is  scarcely  possible,  under  the 
circumstances,  to  suppose  that  the  minority  did  not,  in  con- 
sequence of  this  address,  yield  their  opinions.  But  even 
supposing  that  they  were  induced  to  do  so  merely  from  a 
fear  of  further  confinement,  it  cannot  even  then  be  said 
that  the  case  has  been  fully,  fairly,  and  impartially  decided. 

Desman,  C.  J. — It  is  quite  impossible  that  any  verdict 
could  ever  stand  where  there  has  previously  been  a  diflfer- 
ence  of  opinion,  unless  the  present  one  is  to  be  sustained. 
The  learned  judge  could  not  have  done  better  than  tell 
the  jury  that  it  was  their  duty  to  put  aside  all  preposses- 
sions and  yield  to  conviction  and  to  conversion.  This  is 
ii  most  proper  direction.  It  was  a  fair  thing  to  call  the 
attention  of  the  jury  to  the  circumstance  that  a  majority 
had  formed  an  opinion.  It  is,  perhaps,  unfortunate  that 
such  language  was  not  held  upon  the  first  trial  (&). 

LiTTLEDALE,  J. — There  ought  not  to  be  any  new  trial. 
When  the  jury  retire  to  consider  of  their  verdict  it  must  be 
.  taken  for  granted  that  some  difference  of  opmion  exists  be- 
tween them,  some  being  for  the  plaintiflf  and  some  for  the 
defendant;  and  it  is  not  likely  that  they  will  become 
unanimous  without  hearing  the  arguments  of  each  other, 
and  submitting  to  be  convinced.  Here,  after  many  hours 
deliberation,  the  jury  find  that  there  still  exists  a  differ- 
edce  of  opinion.  In  this  emergency  they  come  to  the 
judge,  who  can  only  do  one  of  these  things;  either  dis- 
charge them,  say  nothing  to  them  about  their  duty  and 
send  them  back,  or  first  explain  to  them  the  nature  of 
their  duty  in  general,  and  then  direct  them  again  to  retire. 
If  the  judge  has  done  any  of  these   three  things,  there 

(a)  The  cause  had  been  taken      but  the  jury  being  unahle  to  ngrc^, 
down  for  trial  at  a  former  assize,      they  were  discharged. 
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18  no  misdiiectioii  on  his  part.  The  jury  certainly  returned 
very  soon ;  but  the  motive  by  which  they  were  induced 
to  come  to  a  determination,  can  only  be  conjectured. 
We  may  certainly  conjecture  that  they  understood  that  the 
learned  judge  had  told  them  that  the  minority  ought  to 
yield  to  the  majority,  but  we  cannot  know  this.  Four  or 
five  hours  would  have  looked  more  like  conviction,  but 
there  can  be  no  particular  time  limited  or  required  for 
that  purpose. 


Everett 

V, 
You  ELLS. 


Parke,  J. — I  am  altogether  of  the  same  opinion. 

Rule  discharged. 


Doe,  on  the  several  Demises  of  James  Dearden,  Esq. 
the  Hon.  Augusta  Ada  Byron,  Sir  John  Cam  Hob- 
house,  and  others,  v.  James  Mad£N>  Esq. 

1  HIS  was  an  action  of  ejectment,  brought  by  the  lord  of  Grant  (before 
the  manor  of  Rochdale,  in  the  county  of  Lancaster,  to  «*  of  that  pas- 
recover  possession  of  a  parcel  of  land  which  had  been  in-  ture  which  is 
closed  about  sixteen  years  from  an  open  common  called  ^ood  to  feed 
Tooter  Hill  and  Reapes  Moss,  in  the  parish  of  Rochdale,  ^hejrani- 
which  he  claimed  as  part  of  the  waste  of  his  manor.  The  that  the  gran- 
cause  came  on  for  trial  before  Mr.  Buron  Gurney,  at  the  Ifh^ve  b  that 
Lancaster   spring   assizes,    1833,   when    it  appeared   that  pasture  100 

cows  *     ^)v 

Tooter  Hill  and  Reapes  Moss  were  part  of  a  tract  of  land  deed  of  25 

called  Brandwood,  and  the  question  to  be  determined  was,  ^^'  ^»  ^*\® 
iir»j  I  r   »  /.T^iii  owner  of  the 

whether  Brandwood  was  part  of  the  manor  of  Rochdale,      fee  granted 

The  plaintiff  made  out  his  title  in  the  followinft  man*  «llhij"ght, 
^  ,  ^  ®  and  that  it 

ner: — Mr.  Dearden,  at  the   present  time,  is  lord  of  the  should  be 
manor  of  Rochdale.     In  the  27th  year  of  her  reign.  Queen  [fr^nteeJ^^o^ 
Efizabeih  granted   the  manor  of  Rochdale   to  Sir  John  inclose  the 
Byron  for  a  term  of  years.     By  this  grant  it  appeared  that  ^^^  j^  reduce 
Queen  Elizabeth  was  seised  of  the  manor  in  right  of  the  ^\  ^^  culiiva* 

tion,  or  to 

Duchy  of  Lancaster.     In   1625,  Charles  the  First  granted  make  any 

other  protit 
thereof."    Held,  that  the  grantees  weie  to  be  presumed  to  have  been  in  possession  At 
the  time  of  the  second  grant,  and. that  it  operated  as  a  release  of  the  fee. 


Dos 
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I8d3.  the  manor  of  Uoclidale  to  Edward  and  Robert  Ramsey  in 
fee^  Edward  Ramsey  survived  Robert,  and  conveyed  the 
manor  to  Sir  Robert  Heath  in  fee ;  Sir  Robert  Heath,  in 
Mai>£N.  13  (;^|.^  1^  conveyed  it  to  Sir  John  Bi/roH  in  fee*  The 
manor  remained  in  the  Byron  family  until  IB^,  Mrhen  it 
was  conveyed  by  Sir  J\  Cam  Hobliome  and  oUiers,  the 
trustees  under  the  will  of  the  late  Lord  Byron,  to  James 
Dearden,  since  deceased^  and  James  Dearden,  one  of  the 
lessors  of  the  piaiulift*,  is  his  heir  at  law.  Grants  by  the 
former  owners  of  the  manor  from  time  to  time,  of  parcels 
of  Brandwood^  to  hold  by  copy  of  court  roll,  to  various 
persons,  and  amongst  others  to  some  of  the  family  of  the 
Holies,  were  produced,  and  various  acts  of  ownership  in 
Brandwood  were  shewn  to  have  been  exercised  by  the 
moorlookers  of  the  lords  of  the  manor  of  Rochdale.  The 
lessor  of  the  plaintiff  further  proved  that  Brandwood  was 
\vithin  the  parish  of  Rochdale^  and  that  the  manor  and 
parish  of  Rochdale  were  reputed  to  be  co-extensive. 

In  answer  to  this  case,  the  defendant  proved  the  fol- 
lowing facts  and  documents:— ijo^er  ne  Z^ry  was  seised 
of  the  manor  of  Rochdale  and  of  Brandwood,  and  made 
a  grant  to  the  abbot  and  monks  of  Stanlawe.  The  ori- 
ginal of  this  grant  could  not  be  founds  it  was  therefore 
proved  by  a  copy  found  in  an  ancient  cbartulary  of  the 
abbey  of  VVhalley  (</),  in  the  possession  of  Earl  Howe,  the 
owner  of  the  scite  of  the  abbey.  The  following  is  a  copy 
of  the  translation  read  at  the  trial : 

^'  Know  all  men,  as  well  present  as  future,  that  I 
Roger  de  Lacy,  constable  of  Chester,  have  given  aiid 
granted^  and  by  this  my  present  charter  have  confirmed  to 
God  and  the  Blessed  Mary,  and  to  my  abbot  and  monks 
of  the  blessed  place  of  Stanlawe,  four  osgangs  of  land  in 
Hochdale,  in  the  township  which  is  called  Castleton,  with 
all  their  appurtenances,  with  common  of  the  whole  town* 
ship  of  Rochdale,  free  and  discharged  from  all  senrtcei 
exaction  and  custom,  belonging  to  me  or  my  heirs  for  ever. 

iu)  The  abbot  and  mouks  of  Stanlawe  were  renioved>  about  tbt  jtmt 
i283,  tp  Wballey,  in  Lancashire, 
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Also  I  have  given  to  them,  in  my  forest,  that  pasture  which 
i$  called  Brandwood,  to  feed  their  animals,  by  (he  divisions 
under  mentioned,  to  wit,  from  Gorsichelacbe  to  Cubo« 
pheved,  and  so  as  the  Cuhope  descends  to  the  Irewill,  and 
so  Ire  will  to  Fulbachope,  then  going  up  to  Saltergate, 
then  to  Hamstalesclough,  and  so  to  Denesgreve,  and  so  by 
the  top  of  the  Moss  to  Cubehep  to  Gorsichelache.  Also 
the  aforesaid  monks  shall  have  in  that  pasture  1(X)  cowst 
with  the  offspring  of  two  years.  And  if  I  shall  have  cattle 
there,  their  cattle  shall  feed  and  go  far  and  wide,  whereso^ 
ever  mine  feed  and  go.  And  I  forbid  any  of  my  bailiffs  or 
servants  to  offer  to  my  said  monks  or  their  men,  any  trouble, 
or  grievance,  or  by  injuring  their  animals  to  unjustly  dis- 
tress them.  And  I  and  my  heirs  will  faithfully  warrant 
this  my  gift  to  my  aforesaid  monks  against  all  men.  To 
ihese  being  witnesses.  Lord  Turgesius,  Abbot  of  Kyrke- 
stall  (cr);  Richard  de  Chester,  Eustace  of  Chester,  my  bro- 
thers; Robert  Wallenses,  William  de  Longvillers,  Hugh 
de  Spencer,  Thomas  de  Spencer,  Hugh  de  Dutton,  Adam 
de  Dutton,  Jeoffrey  their  brother,  Hendon  de  Longvillers, 
Henry  Wallens,  Jeoffrey  Pincerna,  Master  Walter  the 
physician,  Robert  the  clerk,  Henry  Goodman,  and  many 
others." 

By  the  record  of  a  suit  before  the  justices  of  Eyre,  in 
Lancaster,  in  1 7  Edw.  3,  between  the  then  Abbot  of  W bailey, 
plaintiff,  and  the  forester  of  the  forest  of  PenhnI,  respect- 
ing a  claim  of  puture  {b),  made  by  the  forester,  it  appears 
that  the  jury,  amongst  other  things^,  found  that  in  the  reign 


(a)  There  is  no  dale  to  this 
charter,  but  it  appears  from  the 
circumstance-  of  Turgesius  being 
a  witnest  to  it^  that  it  was  mtide 
before  the  year  1909,  for  Tuigeeius 
was  succeeded  by  Ilelias,  as  abbot 
of  Kirkstall,  and  Helias  was  abbot 
in  the  year  1S09. 

(k)  Potore  it  a  right  of  taking 
a  portion  of  victtials  and  proven- 
der from  the  tenants  of  a  certain 
district,  4  Inst.  307.    la  the  re- 


cord  of  this  suit  the  Abbot  of 
Wlialley  complained  that  the  fo- 
rester had  charged  the  manor  of 
Brandwood  by  claiming  there 
**  certain  puture  for  hnnself  and 
his  four  foresters,  and  for  his  horse 
and  one  boy,  to  wit,  for  each 
Hiursday  night  and  for  each  Fri- 
day during  the  whole  year*  to 
wit,  victuab^as  well  meat  as  drink, 
at  the  costs  of  the  said  abbot's 
aforesaid  manor.''  « 
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1833.  of  King  Johiif  Roger  dc  Lacj/,  by  llic  deed  wliicli  lias  been 
above  set  out,  gave  Braiidwood  (o  the  Abbot  of  Stanlawe, 
under  which  the  abbot  was  seised,  and  that  in  the  time  of 
Heit.  3,  the  then  abbut  lirst  built  houses  in  Brandwood» 
and  brought  into  cultivation  a  great  part  thereof. 

The  estate  of  Roger  dt  iMcy  devolved  to  Henry,  £arl» 
and  afterwards  Duke,  of  Lancaster,  who,  in  the  25  Edw,  3. 
having  had  a  dispute  with  the  abbot  and  monks  as  to  the 
extent  of  their  rights  in  Brand  wood,  made  a  release 
to  the  Abbot  of  Whalley  by  a  deed,  of  which  the  following 
is  a  copy  of  the  translation  read  at  the  trial,  and  which  was 
proved  in  the  same  way  as  the  grant  of  Roger  de  Lacy* 

'*  To  all  to  whom  this  present  writing  indented  shall 
come,  Henry,  Earl  of  Lancaster,  Derby,  Leicester,  and 
Lincoln,  Steward  of  England,  greeting.  Know  ye  that 
whereas  the  Lord  Roger  de  Lacy,  Constable  of  Chester^ 
of  good  memory,  and  our  predecessor  of  the  Lordship  of 
Blakburnshire  and  of  Rochedule,  formerly  had  given  and 
granted  by  his  deed,  which  we  have  seen,  among  other 
things,  to  God  and  the  Blessed  Mary,  and  to  the  abbot  and 
monks  of  the  Benedictine  place  of  Stanlawe,  the  prede- 
cessors of  the  abbot  and  convent  of  Whalley,  that  pasture 
which  is  called  Brandewoode,  in  his  forest,  by  the  divisions 
under  mentioned,  that  is  to  say,  [here  the  boundary  line 
was  described  as  in  the  former  charter,]  freed  and  dis* 
charged  from  all  secular  service,  custom  and  exaction.  We, 
Henry,  the  aforesaid  Earl,  of  our  certain  knowledge  and  of 
our  special  favour,  approve,  ratify,  and  as  much  as  in  us 
lies  confirm  the  aforesaid  gift  and  grant.  We  willing,  more- 
over, on  account  of  the  devotion  which  we  have  to  the 
mother  of  God,  the  glorious  Virgin,  and  the  special  affec- 
tion which  we  bear  to  the  person  of  our  brother,  John  de 
Lindelaye,  abbot  of  the  said  house  of  Whalley,  to  do  to  the 
said  abbot  and  convent,  and  their  successors,  the  greater 
favour  in  this  behalf,  have  remised,  re/cased,  and  altogether 
have  quit  claimed  for  us  and  our  heirs  to  the  said  abbot 
and  convent  of  Whalley,  and  their  successors  for  ever,  atl 
the  right  and  claims  which  can  belong  to  us  or  our  heirs,  by 
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anj  title  whatsoever,  w'Uhin  the  pasture  aforestudj  so  that         1833. 
henceforth  the  said  abbot  and  convent  may  have  and  hold 
the  said  pasture  in  severalty,  exonerated,  freed  and.  dis-  v. 

charged,  as  well  from  puture  of  the  foresters  of  us  and  our  ^dcm* 

heirs  as  from  agistments,  or  any  putting  of  cattle  on  the 
pasture  aforesaid  by  us  or  our  heirs,  or  the  servants  of  us 
or  our  heirs,  and  from  all  other  set  vices,  exactions  and 
demands  whatsoever.  And  that  it.  may  be  lawful  for  the 
said  abbot  and  convent,  and  their  successors,  to  inclose  the 
said  pasture,  and  to  reduce  it  to  cultivation,  or  to  make 
any  other  profit  thereof,  at  their  free  will,  without  contra^ 
diction  or  impediment  of  us  or  our  heirs,  saving  to  us  and 
our  heirs  in  the  aforesaid  pasture  our  right  to  hunt,  without 
injuring  or  troubling  the  said  abbot  and  convent,  or  their 
successors  and  servants.  [Then  followed  a  release  for  forty 
acres  of  waste  in  Blackburn,  and  seven  acres  of  waste  in 
Castleton.]  And  we  the  said  Henry,  the  aforesaid  earl, 
and  oi»r  heirs,  will  warrant,  acquit,  and  for  ever  defend  all 
the  aforesaid  pasture  and  waste,  approved  as  aforesaid  to 
the  said  abbot  and  convent,  and  their  successors,  in  form 
aforesaid,  against  all  people.  In  witness  whereof  we  the 
said  Earl  Henry  have  put  our  seal  to  the  part  of  this  in- 
dented writing,  remaining  in  the  power  of  the  aforesaid 
abbot  and  convent.  And  the  said  abbot  and  convent  to  the 
part  of  the  same  writing  indented,  remaining  with  us,  have 
put  their  common  seal.  To  these  being  witnesses,  Master 
Henry  de  Walton,  archdeacon  of  Richmond ;  Hugh  de 
Berewick,  our  steward;  Henry  de  TrafFord,  Adam  de 
Hoghton,  Nicholas  le  Botiller,  William  de  Clifton,  knights; 
Richard  de  Rhad,  William  Laurentz,  John  de  AInetham, 
and  others.  Given  at  our  manor  house  of  the  Savoy,  near 
London,  the  20th  day  of  February,  in  the  twenty-fifth  year 
of  the  reign  of  King  Edward  the  Third,  from  the  conquest 
of  England,  but  in  his  reign  of  France  the  twelfth." 

In  the  28th  year  o(H.  8,  John  Pasloto,  Abbot  of  Whalley, 
Was  attainted  of  high  treason,  and  Brandwood  was  seised 
into  the  hands  of  the  crcwn.  In  the  33  IL  S,  the  king, 
in  conbideration  of  641/.,  granted  Brandwood,  with  other 
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1833.  property,  to  Sir  Thos.  Holie,  reserving  a  rent  of  3/.  1 1«.  4d. 
The  properly  remained  in  the  family  of  Holte  until  the 
reign  of  Charles  the  Second,  when  it  was  sold  in  variau* 
parcels;  and  it  appeared  that  from  that  period  Tootcr's 
Hill  and  Reapes  Moss  bad  been  exclusively  enjoyed  in 
pasture  by  the  owners  of  four  ancient  tenements,  wiio>  m 
the  year  1812,  agreed  to  divide  it,  and  subsequently  in- 
closed the  whole  of  it.  Of  one  portion  of  this  inclosure 
the  defendant  is  the  possessor. 

The  learned  judge,  with  reference  to  the  charters,  told 
the  jury  that  they  would  .operate  as  a  severance  of  Brand* 
wood  from  the  manor  of  Rochdale,  as  the  fee  in  Brand- 
wood  passed  by  them  to  the  abbot  and  monks  of  Stanlawe, 
and  that  if  Brand  wood  was  once  severed  from  tl>e  manor, 
it  could  never  again  become  united ;  that  as  the  manor 
of  Rochdale  was  held  by  the  king  in  right  of  the  Ducby 
of  Lancaster,  at  the  time  of  the  attainder  of  the  Abbot  of 
Whalley,  and  as  the  possessions  of  the  abbot  were  seised 
by  the  king  in  right  of  the  crown,  Brandwood  could  not 
unite  with  the  possessions  of  the  duchy,  although  both 
were  in  the  hands  of  the  crown  at  the  same  time,  since,  by 
a  statute  passed  in  the  first  year  of  Henrtf  4,  it  was  de- 
clared that  the  possessions  of  the  duchy  should  be  and 
remain  severed  from  the  crown  (g).  The  jury  found  a 
verdict  for  the  defendant. 

/♦'.  Pollock  now  moved  for  a  rule  nisi  for  a  new  trial, 

* 

on  two  grounds.  First,  that  the  verdict  was  against  the 
weight  of  evidence;  and  secondly,  on  the  ground  of 
misdirection  by  the  learned  judge.  There  was  misdirec- 
tion in  respect  of  the  legal  effect  of  the  two  charters  or 
deeds  which  were  given  in  evidence.  The  one  was  made 
633  years  ago  by  Roger  de  Lacy,  and  the  other  by 
Henry  Earl  of  Lancaster,  in  the  25  Edw.  3.  This 
latter  charter  could  have  no  greater  operation  than  a 
deed  made  by  any  other  individual,  as  Lancaster  was  not 

« 

(n)  Stated  in  4  Inst.,  $05,  to  be  cnt6s  Lancastrias  a  coroD4  aatho- 
Ro. Par. Il/e7{. 4, intituled'* Carts  ritate  Parliameiiti|  auao  re|^i  icti 
Regis  Hen.  4,  de  separatione  Du-      primo. 
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erected  into  a  county  palatine  until  the  50  Edw.  3.     By        1833. 
that  deed  nothing  more  passed  to  the  Abbot  of  Whalley 
than  a  right  of  pasture*    The  grant  of  linger  de   Lacy  v. 

conveyed  only  a  right  of  pasture,  and  the  deed  of  Henrif  Madeh. 
Earl  of  Lancaster  was  only  a  confirmation  or  release  of  the 
right  of  pasture  granted  by  the  charter  of  Roger  de  Lacy. 
This  will  appear  upon  an  examination  of  the  charters. 
The  charter  of  Henri/  Earl  of  Lawaster  gave  a  licence 
td  inclose  the  land,  and  prevented  the  vexatious  interfere 
ence  of  the  earl's  forrestersi  but  by  it  thd  soil  did  not  pass. 
When  the  Abbot  of  Whalley  was  executed,  the  posses- 
sions of  the  abbey  devolved  to  the  crown,  and  therefore  if 
Braiidwood  had  been  severed  from  the  manor  of  Roch- 
dale it  would  be  rc-annexed,  as  the  matior  of  Rochdale  was 
then  vested  in  the  crown.  The  crown  took  the  lands  of 
the  abbey  jure  ducatiks,  and  not  jure  coronie. 

In  the  course  of  this  term  the  Chief  Justice  delivered 
the  judgment  of  the  Court  as  follows : 

In  this  case  a  motion  for  a  nile  nisi  for  a  new  trial  was 
made  by  Mr.  Pollock,  on  two  grounds. 

1st.  That  the  verdict  was  against  the  weight  of  evidence^ 

(2d.  That  the  learned  judge  misdirected  the  jury  with 
respect  to  the  legal  effect  of  two  instruments,  one  a  deed  of 
Roger  de  Lncy  to  the  abbot  and  monks  of  Stanlawe,  the 
other  of  the  Earl  of  Lancaster  to  the  abl^t  and  convent  of 
Whalley. 

With  respect  to   the  first  objection,  we   have  had  an 
opportunity  of  conferring  with  my  brother  Gurnet/,  who 
thinks  the  verdict  was  not  against  the  weight  of  evidence,    . 
and  is  satisfied  with  it. 

As  to  the  second  objection,  it  was  urged  that  neither  of  ' 
the  deeds  could  operate  to  convey  the  soil  of  the  pasture  of 
Brandwood,  and  that  the  learned  judge  was  wrong  in  di<i> 
recting  (he  jury  that  they  could.  (The  learned  Chief  Justice^ 
after  reading  the  two  grants,  thus  continued)  :-^llie  first 
of  these  is  in  ambiguous  terms :  if  it  had  been  confined  to 
a  grant  of  "  that  pasture  which  is  called"  Brandwood,  it 
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would  have  conveyed  the  soil,  but  the  context  seems  to 
confine  the  grant  to  that  of  a  right  of  common  only. 

The  second  instrument  is  in  less  ambiguous  terms.  We 
think  it  was  clearly  the  intention  of  the  grantor  to  pass  a 
separate  interest  in  the  soil,  and  not  a  mere  right  of 
common;  but  there  are  no  words  to  make  the  deed  to 
operate  as  a  feoflfment,  with  livery  of  seisin  (a). 

There  is,  however,  no  difficulty  in  presuming  that  the 
abbot  and  convent  were  in  possession  at  the  time  of  the 
deed,  which  would  make  it  operate  as  a  conveyance  by  way 
of  release  (6);  and  we  think  this  ought  to  be  done  in  favour 
of  the  possession  in  modern  times,  the  land  having  been  ac- 
tually inclosed  for  \6  years,  and  proved,  by  uncontradicted 
evidence,  to  have  been  exclusively  pastured  upon  by  the 
owners  of  three  estates,  as  far  back  as  living  memory  went. 

We  think,  therefore,  that  there  should  be  no  rule. 

Rule  refused. 


(fl)  After  20  years  quiet  pos- 
session, livery  of  seisin  will  be 
presumed,  Kees  v.  Uoi/d,  VVightw. 
1*23;  Li(ford  v.  Coward f  X  Vern. 
196;  Vin.  Abr.  title  Feoffment, 
p.  205;  Bull.  Nisi  Prius,  250  a.; 
Doe  V.  The  MarquU  of  Cleve- 
land, 4  M.&  R.  666. 

(b)  In  case  39,  Leonard  Rep. 
part  3,  p.  16,  it  is  said,  ^  If  he  in 
the  reversion  upon  n  lease  for 
years  grants  his  reversion  to  his 
lessee  for  years  by  words  of  dedi 


concessi  and  feoffavi,  and  a  letter 
of  attorney  is  made  tomakeli%*ery 
of  seisin,  the  donee  cannot  take 
by  the  livery,  for  that  the  lessee 
hath  the  reversion  presently  .'* 
From  this,  it  %voulcl  appear,  that 
if  it  be  assumed  that  (he  abbot  and 
convent  were  in  possession  at  the 
time  of  the  making  of  the  second 
charter,  the  deed  could  not  have 
operated  as  a  feoffment,  although 
livery  of  seisin  had  actually  been 
given. 


BoDDiNGTON  and  another!?.  Schl£Ncker. 

the  holder  of  ASSUMPSIT  on  a  cheque  for  830/.  1 35.,  and  for  goods 
bouf^topre-  *^'^  ^^^  delivered.  At  the  trial  in  Ix>ndon,  at  the  sittings 
sent  it  for  pay- after  Trinity  term,  183^,  before  Lord  TentcrdeN,  C.  J.,  it 

ment  on  the 

day  following  that  on  which  he  receives  it.  But  if  he  pay  it  to  his  bankers  before  the 
time  at  which  the  bankers,  by  presenting  it  at  the  clearing  house,  might  obtain  pay- 
ment on  the  same  day,  tlie  drawer  is  not  discharged  by  their  omitting  so  to  present  it, 
although,  according  to  the  custom  of  London,  it  may  be  imperative  upon  the  bankers, 
01  between  them  and  their  customers f  so  to  present  it. 
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appeared  that  the  plaintiflfs  had  sold  to  the  defendant  24  i8S3. 
hogsheads  of  sugar,  to  be  paid  for  ou  Monday  the  28th  of  ^-^^^^^ 
March,  1831.  Upon  Saturday  the  26th  March  the  de-  ^"^"^^"^'^^"^ 
fendant  called  upon  the  plaintiffs  and  gave  them  a  cheque  Schlenckbr. 
upon  his  bankers,  Messrs.  Bond  and  Patlisally  across  the 
face  of  which  he  had  written  the  names  of  Messrs.  Martin, 
Sione  and  Co.,  who  were  the  bankers  of  the  plaintiffs* 
This,  according  to  the  custom  of  bankers,  rendered  it  ne- 
cessary for  the  plaintiffs  to  pay  the  cheque  into  the  bank 
of  Martin,  Stone,  and  Co.»  in  order  that  they  might  pre- 
sent it  for  payment,  since  to  them  alone^  according  to  tlie 
custom^  a  cheque  so  crossed  would  be  paid.  The  plaintiffs 
sent  it  to  Martin  and  Co.  about  seven  minutes  before  four 
o'clock.  It  is  an  established  practice  .amongst  the  London 
bankers  to  meet  by  their  clerks  each  day  at  a  place  called 
the  Clearing  House,  for  the  purpose  of  exchanging  cheques 
and  paying  and  receiving  any  balances  due  from  or  to  each 
other.  If  a  cheque  is  not  at  the  clearing  house  before  four 
o'clock,  it  is  not  paid,  but  it  is  usual  for  the  bankers  to  send 
cheques  after  five  o'clock  to  the  bankers  on  whom  they  are 
drawn,  and  have  them  marked  by  them.  The  bankers,  by 
marking  the  cheque,  undertake  to  pay  the  amount.  A 
cheque,  before  it  is  taken  to  the  clearing  house,  has  to  be 
entered  in  two  books  at  the  least,  generally  in  three,  and  it 
requires  a  short  time  for  the  clearing  clerk  to  enter  the 
cheque  at  the  clearing  house.  Mr.  Stone,  who  was  a  part- 
ner in  the  house  of  Martin  and  Co.,  stated,  that  upon  the 
day  when  this  cheque  was  paid  in,  from  about  seven  or 
eight  minutes  before  four  o'clock,  and  after  four  o'clock, 
no  less  than  91  drafts  were  paid  into  the  banking  house  of 
Martin  and  Co.,  and  in  consequence  this  draft  and  90 
others  were  not  cleared  on  that  day:  that  had  a  single 
cheque  only  been  paid  in  at  seven  minutes  to  four  o'clock, 
there  would  have  been  time  to  send  it  to  the  clearing  house 
by  four  o'clock,  and  to  have  got  it  paid.  On  the  Monday 
following  Bond  and  Paitisall  stopped  payment^  and  subse* 
quently  became  bankrupts,  and  the  cheque  was  therefore 
pot  paid  by  them*     On  the  Saturday,  and  at  the  time  they 
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Stopped  paymenty  they  had  more  money  in  their  hands  b^* 
»  loneins:  to  the  defendant  than  the   amount  of  the  cheque* 

BODDIKGTON  ,  . 

V,  Lord  Tenterdeiiy  C.  J.  told  the  jury  that  the  question  for 

them  to  determine  was,  whether  Messrs.  Martui  and  Stont 
had  time  to  make  the  necessary  entries  and  send  the  cl>eque 
to  the  clearing  house :  that  if  they  had  not  sufficient  time  to 
do  that,  the  defendant  was  liable;  that  it  was  immaterial  to 
the  question  in  the  cause  that  the  cheque  was  sent  to  Bond 
and  Paltisall  after  five  o'clock  aiul  marked^  and  that,  if  they 
believed  Mr.  Stone,  the  plainttfFs  were  entitled  to  their  ver- 
dict.    The  jury  found  a  verdict  for  the  defendant. 

In  Michaelmas  term  last  Sir  James  Scarlett  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  case  had  not 
been  properly  priesented  to  the  jury ;  against  which,  • 

Campbell,  S.  G.,  and  Comifu,  now  showed  cause.  Justice 
has  been  done  by  the  verdict.  The  loss  falls  Upon  Martin 
and  Co.,  through  whose  negligence  it  was  that  the  cheque 
was  not  paid.  The  defendant  is  discharged,  and  Martin 
and  Co  must  give  credit  to  the  plaintiffs;  for  they  have 
niade  the  cheque  their  own,  and  must  take  their  dividend 
nnder  the  bankruptcy  of  Bond  nndPattisaJl.  These  matters 
depend  upon  the  custom.  In  ordinary  cases  the  holder 
of  a  cheque  is  bound  to  present  it  on  the  following  day^ 
and  if  he  neglects  to  do  so,  and  the  bankers  fail,  having 
moniey  of  the  drawer's  in  his  hands,  the  loss  falls  on  the 
holder.  This  is  so  simply  because  such  is  the  custom.  In 
this  case  the  custom  proved  w(is>  that  if  a  crossed  cheque  19 
paid  by  a  debtor  to  a  creditor  in  the  city  of  London,  and 
the  creditor  paya  it  to  his  banl^er  on  the  same  day^  so  that 
it  may  be  sent  to  the  clearing  hou«e  before  four  o'clock,  it 
must  be  presented  there,  othei^ise  in  case  of  a  failure  by 
the  debtor's  banker  before  the  4>lo8e  of  the  following  .day^ 
the  debtor  is  discharged.  It  is  true  that  the  holder  might 
have  retained  the  cheque  until  the  following  day,  but  if  a 
bill  be  drawn  payal)le  at  two  months,  though  the  holder  is 
not  bound  to  present  it  until  the  expiration,  of  such  time^ 
yet  if  he  elects  to  present  it  earlier  atid  it  is  dishonoured^ 
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and  he  gives  no  notice,  the  drawer  is  discharged.     The         i833. 
queition  whether  the  bankers  presented  in  due  time,  is  a      ^••^n^^^ 
mixed  question  of  law  and  fact.     In  /Ippleion  v.  Stceel*  ^ 

apple  (a),  a  bill  payable  in  London  on  demand  was  given  to  Schlencrf.r. 
the  plaintiff  in  London  at  one  o'clock  in  the  afternoon,  who 
did  not  present  it  till  the  next  morning ;  the  question  was, 
whether  he  had  presented  it  in  time.  Lord  Mansfield  left 
the  point  to  the  jury,  who  found  for  the  defendant;  but  the 
Court  granted  a  new  trial,  considering  the  question  to  be  a 
matter  of  law,  which  the  judge  should  luive  decided.  The 
jury  found  again  for  the  defendant,  but  against  the  judge's 
direction*  A  second  new  trial  was  granted,  and  the  jury 
again  found  for  the  defendant ;  and  then  the  Court  refused 
to  interfere.  But  in  Hatikeyv.  Trotman{h)t  the  Court 
held  that  it  was  a  question  of  fact  whether  the  plaintiff  had 
snflicient  time  for  receiving  the  inoney,  of  which  the  jury 
were  the  proper  judges.  There  the  case  was,  that  the 
plaintiff,  a  banker,  had  a  bill  on  the  defendant  to  take  up, 
which  the  defendant  paid  him  by  a  bill  upon  another  banker 
at  twelve  at  noon,  and  the  plaintiff  got  it  marked  for  accept- 
ance that  night:  before  the  next  morning  the  banker  on 
whom  the  second  bill  was  drawn  stopped,  and  the  .quesMon 
was,  whether  the  plaintiff  or  the  defendant  should  bear  the 
lost,  and  the  jury  found  a  verdict  for  the  defendant.  This 
shows  that  the  custom  existed  at  that  time,  and  also 
establishes  its  legaUty.  It  is  precisely  in  point,  and  has 
not  been  overruled.  This  is  not .  inconsistent  with  the 
existence  of  a  general  rule,  that  a  party  has  until  the  follow-^ 
ing  day  to  present  a  cheque,  because  this  is  a  local  custom 
which  is  not  affected  by  the  general  rule.  In  an  insurance 
case  from  Hull,  the  question  was,  whether  the  policy 
should  be  construed  according  to  the  custom  at  Lloyd's,  or^ 
the  custom  of  Ireland.  .  It  appears  from  that  case,  a  local 
custom  as  to  policies  may  be  good.  [Liittedale,  J.  How 
far  does  this  custom  extend  ?]  It  extends  to  all  persons 
who  attend  the  clearing  house.     Robson  v.  lienneil  (c)  will 

(a)  Bayley  0ABinS|4  ed.p.  192.       Bills,  4  ed.  p.  193. 
(fr)   1   W.  Bla.  1 ;  Bn^fley  on         (r)  2  Taunt.  388. 
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be  relied  on  by  the  other  side.  In  that  case  the  defendants* 
on  the  1 1th  September,  between  one  and  two  o'clock,  gave 
i;.  to  the  plaintiflfs  a  cheque  upon  Bloxam  and  Co.  their  bankers, 

Scni.ENCKER.  j,|  payment  for  goods.  The  plaintiffs  lodged  the  cheque 
with  Messrs.  Harfiaoti,  their  bankers,  a  few  minutes  after 
four,  and  they  presented  it  between  five  and  six  to  Bloxam 
and  Co.,  who  marked  it  as  good  ;  the  custom  was  proved 
OS  here.  On  the  12th  at  noon,  Harrisoti\  clerk  took  this 
cheque  to  the  clearing  house,  but  no  person  attended  for 
Bloxam  and  Co.,  who  had  stopped  payment  at  nine  on  that 
morning,  and  the  cheque  was  therefore  treated  as  dis- 
honoured. The  plaintiffs  on  going  with  the  check  to 
Hafrison's,  passed  Bloxam's  house.  The  Court  held  that 
there  had  been  no  Uches  in  the  plaintiffs  in  not  presenting 
the  cheque  to  Bloxam  und  Co.  on  the  11th  for  payment, 
or  in  his  bankers  for  not  presenting  it  at  the  banking  house, 
but  merely  at  the  clearing  house,  and  gave  judgment  for 
the  plaintiffs.  There  the  holder  had  done  every  thing  that 
was  required  of  him,  and  the  banker  was  guilty  of  no 
laches,  for  the  cheque  had  been  paid  in  after  four  o'clock. 
[Lilltedale,  J.  Do  you  extend  your  custom  to  all  cheques^ 
or  merely  to  those  that  are  crossed  ?  It  does  not  appear  that 
in  Robson  v.  Bennett  the  cheque  was  crossed.]  To  those 
only  that  are  crossed.  If  in  Robson  v.  Bennett  it  had  been 
proved  that  in  point  of  fact  the  custom  was  to  present 
cheques  that  are  paid  in  after  four  o'clock,  or  if  the  cheque 
in  that  case  had  been  paid  in  before  four  o'clock,  it  is  pro- 
bable that  the  decision  would  have  been  different,  and 
therefore  the  case  is  even  an  authority  in  favour  of  the  de-^ 
fendant.  Lord  Tenterden,  at  the  trial,  thought  the  custom 
so  well  established,  that  he  told  the  jury  that  their  verdict 
would  depend  upon  the  credit  which  they  gave  to  the  evi- 

• 

dence  of  Stone,  as  to  the  sufficiency  of  the  time.  [Parke,  J. 
There  is  no  doubt  that,  as  between  the  banker  anfl  his  cus- 
tomer, the  banker  is  bound  to  present  a  crossed  cheque  on 
|he  same  day.  If  the  defendant,  Mr.  Scblencker,  had  been 
sued  upon  the  cheque  by  ^Messrs.  Martin  and  Co.,  the 


ScnLENCKER. 
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question  might  have  arisen :  but  it  is  a  very  different  ques-         1833. 
tion  as  between  debtor  and  creditor.    The  distinction  should    ^^'^'^^^'^ 

BODDfNOTON 

have  been  pointed  out  between  such  custom  as  between  a  9. 

banker  and  his  customer^  and  as  between  debtor  and  creditor.] 
This  is  a  bill  of  exchange  payable  to  bearer  on  demand, 
and  if  the  bankers  receive  it,  they  make  it  their  own. 
[Parke,  J.  Suppose  it  had  been  a  bill  of  exchange  to  be 
presented  at  any  time  during  the  day,  and  the  holder  bad 
given  to  his  agent  particular  directions  to  present  it  at 
ten  o'clock,  and  he  had  neglected  to  present  it  till  five,  and 
the  bill  had  been  dishonoured  in  consequence,  would  this 
have  discharged  the  debtor?  Certainly  not.  Then  does 
this  custom  amount  to  any  thing  more  than  a  direction  to  the 
banker,  from  his  customer,  to  present  the  bill  before  a  parti* 
cular  time  ?  The  two  cases  appear  precisely  similar.]  The 
banker  is  not  a  mere  porter  or  clerk,  who  is  ignorant  of  the 
contents  of  the  bill,  and  is  bound  to  bring  back  the  identical 
notes  w*hich  he  receives  in  payment  of  the  bill.  Martin&iCo, 
had  a  lien  upon  the  paper,  and  upon  the  proceeds,  for  any 
debt  due  from  the  plaintiffs,  and  are  to  give  credit  to  the 
plaintiffs  for  the  amount  of  the  cheque.  If  the  plaintiffs  had 
over-drawn  their  account,  Martin  &  Co.  niight  have  re- 
tained the  cheque  for  their  own  benefit.  They  are  the 
holders  of  the  negotiable  instrument,  and  are  liable  for  any 
neglect  committed  by  them.  [LittUdale,  J.  The  defend- 
ant is  in  no  worse  situation  than  if  the  plaintiff  had  sent 
the  bill  on  the  following  day,  as  he  might  have  done.]  It 
is  at  .the  option  of  the  holder  of  a  cheque,  whether  he  will 
present  it  on  the  first  day  or  not.  Here  the  plaintiffs,  by 
sending  the  cheque  to  their ,  bankers,  declared  their  option 
to  be  to  present  it  on  the  first  day.  If  the  bolder  of  a  bill 
of  exchange  presents  it  before  it  becomes  due,  and  it  is 
dishonoured,  and  he  gives  no  notice,  the  drawer  is  dis- 
charged. [Parke,  J.  The  question  is,  whether  the  custom 
does  exist  or  not.  It  seems  unreasonable.  You  say  that 
as  holders  of  the  instrument,  they  may  be  liable  for  neglect 
in  not  presenting  it  in  seven  minutes  after  they  receive  it. 

N  N 


546  CASES  IN  THE  KINg's  BENCH, 

1833.         You  must  clearly  make  out  an  exemption  in  the  case  of 
^"^^'^^       bankers,  from  the  general  rule  that  a  party  has  till  the  next 

BODDIKGTON       ,  ,  -.         r*^.  .  r  ,. 

t;.  day   to  present  a  cheque.]       ihe  question  of  negligence 

ScHLEjjcKER.  |,y  Martin  was  a  pure  question  of  fact  for  the  jury  to 
decide  upon.  The  jury  were  well  aware  of  all  the  circum- 
stances. It  is  to  be  hoped  that  if  the  custom  exists,  as  the 
jury  clearly  thought  it  did,  it  will  become  an  established 
rule,  that  where  a  cheque  by  the  custom  ought  to  be  paid 
on  the  same  day,  if  presented  in  time,  the  loss  happening 
through  negligence  shall  be  borne  by  the  negligent  party. 
It  is  apprehended  that  the  rule  is  not  really  unreasonable. 
The  clearing  house  is  well  known,  the  banker  knows  the 
custom  as  to  the  cheques,  and  it  is  well  known  that  cheques 
are  frequently  paid  in  before  a  particular  time,  for  the 
express  purpose  of  getting  them  paid  on  the  same  day. 

Sir  «7.  Scarlett,  contr^,  was  stopped  by  the  Court. 

Denman,  C.  J. — ^^We  do  not  see  any  possible  prejudice 
arising  to  the  defendant  by  saying  that  the  custom,  as 
between  debtor  and  creditor,  ought  to  be  much  better 
established  than  it  has  been. 

LiTTLEDALE,  J. — The  custom  may  be  very  well  esta- 
blished as  between  the  bankers.  It  may  be  a  convenient 
arrangement  as  between  them,  and  they  may  bind  one 
another  by  it;  not,  however,  so  much  on  the  ground  of 
custom  as  of  laches.  That,  however,  is  not  at  present  for 
our  consideration.  I  cannot  help  observing  in  this  case, 
that  the  banker  ought  to  have  sufficient  time  to  enter  the 
cheque  in  his  books,  and  send  it  to  the  clearing  house, 
and  that  seven  minutes  is  much  too  short  a  time  for  that 
purpose.  I  cannot  see  why  the  plaintiffs  should  not  have 
until  the  next  day  to  send  it  in«  The  holder  of  a  cheque 
is  bound  to  send  it  in  within  a  reasonable  time,  and  the  law 
has  said,  that  until  the  close  of  the  banking  house,  on  the 
next  day,  is  a  reasonable  time.    This  being  the  general 
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rule,  I  cannot  see  why  this  custom  should  be  binding  upon 
the  holder  of  any  cheque. 

*  BODDINGTOV 

V, 

Parke,  J.— I  am  entirely  of  the  same  opinion.  It  is  Schlencker. 
very  clear  that  there  should  be  a  new  trial,  on  the  ground 
that  the  case  has  not  been  presented  to  the  jury  in  the 
proper  way.  There  is  no  doubt  that  in  every  case  of  a 
cheque  being  given  by  a  debtor  to  a  creditor,  he  has  till 
the  next  day  to  present  it.  But  it  is  said  that  there  is  a 
custom  qualifying  the  general  rule.  If  there  be  such  a 
custom  as  is  contended  for,  the  evidence  of  it,  as  between 
debtor  and  creditor,  should  have  been  clearly  presented  to 
the  jury.  If  it  had  been  so  presented,  I  think  that  the 
jury,  finding  such  a  custom  upon  the  evidence,  would  have 
come  to  a  wrong  conclusion.  It  is,  I  think,  an  unreason- 
able custom.  It  is  said  that  if  a  debtor  gives  a  cheque  to 
a  creditor,  and  he  goes  to  the  banker  with  it  a  few  minutes 
before  the  clearing  hour,  and  the  banker  does  not  get  it 
paid  on  that  same  day,  the  creditor  may  be  in  a  worse 
situation  than  if  he  had  paid  it  in  on  the  following  morning, 
which,  according  to  the  general  rule,  he  might  have  done. 
The  custom  must,  however,  be  stated  in  one  of  these  two 
ways,  either  the  banker  by  taking  the  bill  makes  it  his  own 
and  must  present  it,  perhaps,  within  a  few  minutes  after 
he  has  received  it,  or  bear  the  whole  risk  of  the  nonpay- 
ment of  it,  which  is  unreasonable;  or  the  custom  is  to  be 
regarded  as  evidence  of  a  special  direction  to  the  banker, 
by  the  customer,  to  pay  in  the  cheque  at  a  certain  time, 
and  if  it  is  not  paid  in,  the  banker  is  liable  for  his 
negligence  in  not  complying  with  the  directions  of  bis 
customer.  This  latter  mode  of  stating  the  custom  brings 
the  case  to  that  which  I  mentioned  in  the  course  of 
the  argument,  of  a  bill  directed  by  the  principal  to  be 
presented  before  the  last  hour  of  the  day  on  which  it 
becomes  due.  This  I  consider  to  be  the  whole  eiFect 
of  the  evidence.  I  must  say  that  I  think  it  infinitely 
better  to  abide  by  the  general  rule,  as  between  debtor  and 

N  N  2 
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creditor,  that  the  creditor  has  the  whole  of  the  next  day  in 
which  to  present  his  cheque.      The  rule  must  therefore 
be  made    absolute,    because    the    case  was   not  properly 
ScBLEifCKER.  presented  to  the  jury. 

Rule  absolute  without  costs* 


«. 


A  tenant 
whose  term 
had  eipired 
wathtfd  to 
be  eotided  to 
compensation 
foreood-willy 
and  for  the 
chance  of  ob- 
taining a  re- 
newal, under 
the  Hunger- 
ford  Market 
Act, 


The  King  v.  The  Hungerford  Market  Company, 
In  the  matter  of  John  Gosling. 

9 

xHIS  was  an  application  for  a  mandamus,  founded  upon 
the  Hungerford  Market  Act  {a).  The  premises  in  respect 
of  which  the  question  arose  were  a  part  of  the  Hungerford 
estate,  and  were  inserted  in  the  first  schedule  of  the  act. 

In  Michaelmas  term  last  F,  Kelly  obtained  a  rule  nisi 
for  a  mandamus  to  the  Company,  to  issue  their  warrant  to 
the  high  bailiff  of  Westminster,  requiring  him  to  impannel 
a  jury  for  the  purpose  of  assessing  the  damages,  and  recom<> 
pence  to  be  given  to  John  Goslings  by  way  of  compensation, 
for  his  estate  and  interest  in  a  certain  messuage  late  in  his 
occupation^  and  for  the  good-will  of  the  trade  attached 
thereto,  and  for  the  loss,  damage,  or  injury  in  respect  of 
any  interest  whatsoever  for  good -will,  improvements, 
tenant's  fixtures,  or  otherwise,  which  the  said  John  Gosling 
hath  sustained,  or  may  sustain,  by  reason  of  the  passing  of 
the  said  act,  and  of  the  taking  of  the  said  messuage  or 
tenement  and  appurtenances  by  the  said  Company.  The 
affidavits  filed  by  the  prosecutor  stated  as  follows  : — 

The  Rev.  Henry  Wise  demised  the  house  in  question  to 
Thomas  Day  for  14  years,  from  0,5  March,  1818,  at  the 
rent  of  80/.  Day,  in  February,  1823,  sold  the  lease  and 
the  good-will  of  the  trade  carried  on  there  to  Gosling,  and 
abortly  afterwards  the  lease  was  assigned  to  him.  Alter^ 
ations  and  improvements  were  made  in  the  house  by 
Gosling,  who,  in  April,  1830,  received  a  letter  from  the 
surveyor  of  the  Company,  stating  that  they  were  desirous 
of  treating  with  him  for  the  purchase  of  his  leasehold  ii^-i 

(a)  Ante* 
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terest.     The  lease  expiring  at  Lady  Day  1832,  an  action  of        18SS. 
ejectment  was  brought  by  the  Company,  and  be  was  turned 
out  of  the  possession  of  the  house.     At  the  time  of  the  v. 

passing  of  the  act  he  carried  on  the  business  of  a  pastry-      Market*^ 
cook,  and  by  the  passing  of  the  act  he  was  unable  to  sell     Compakt. 
the  lease  and  good-will  of  the  premises.     It  was  the  uni- 
form custom  on  the  Hungerford  Market  estate  never  to 
turn  out  a  tenant  upon  the  expiration  of  his  lease^  unless 
he  was  of  a  disreputable  character. 

The  following  facts  were  stated  in  the  affidavits  filed  on 
behalf  of  the  Company  :— 

In  the  indenture  of  lease  granted  by  Mr.  fVise  to  Day, 
there  was  a  covenant  on  the  part  of  the  tenant  to  repair  the 
premises,  and  at  the  end  of  the  term  to  yield  up  the  same, 
together  with  all  fixtures,  articles,  and  things  mentioned  in 
the  schedules  to  the  said  lease,  and  all  other  fixtures  that 
might  be  affixed  to  the  premises,  together  with  all  and  every 
the  improvements  that  might  be  made  to  the  said  premises. 
There  was  also  a  covenant  not  to  underlet  without  the  con- 
sent, in  writing,  of  Mr.  Wise ;  and  in  the  lease  was  also  con- 
tained the  usual  power  of  entry  upon  breach  of  covenant. 
The  Company  had  purchased  and  had  taken  a  conveyance 
of  Mr.  Wise's  interest  in  the  premises.  Mr.  Wise  never 
granted  any  lease  without  an  actual  valuation,  and  a  refer- 
ence to  the  current  annual  value  of  the  premises  at  the  time 
of  such  leasing. 

Sir  J.  Scarlett  and  Follett  now  shewed  cause.  Mr. 
Wise,  before  the  passing  of  the  act,  had  inherited  from  his 
ancestors  considerable  property,  part  of  which  was  let  on 
leases,  and  part  to  tenants  from  year  to  year.  It  cannot 
have  been  the  intention  of  the  legislature  to  give  compen- 
sation to  the  tenant  in  such  a  case  as  this,  for  the  conse- 
quence of  such  a  construction  of  the  act  would  be,  either 
that  Mr.  Wise  is  prevented  by  the  act  from  obtaining  from 
the  Company  the  full  value  of  his  estate,  or  the  Company 
having  purchased  from  Mr.  Wise^  upon  the  supposition  that 
the  termor's  interest  wholly  expired  with  his  lease,  will  be 
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ultimately  obliged  to  pay  more  than  the  full  value  of  the 
property.  It  cannot  have  been  the  intention  of  the  framers 
of  the  act  to  place  Mr.  Wise  under  such  circumstances  as 
to  prevent  him  from  receiving  the  full  value  of  the  land. 
IParke,  J.  Is  the  landlord  at  all  affected  i  The  Company 
must  give  him  the  full  value  of  the  land :  if  they  cannot 
contract  with  him  the  sum  must  be  assessed].  In  the  case 
of  the  landlord  no  power  is  given^  as  in  this  case,  to  have 
the  value  of  the  land  assessed ;  the  act  of  parliament  only 
gives  the  Company  a  power  to  contract  with  Mr.  Wise. 
J[Parke,  J.  Your  argument  is,  that  the  former  decision  is 
wrong,  on  the  ground  of  hardship  on  the  landlord.  The 
only  hardship  in  this  case  is^  that  the  Company  pay  for  the 
good-will,  but  that  is  the  price  they  pay  for  the  great  power 
and  privileges  the  legislature  has  conferred  upon  them]. 
Here  the  Company  exercise  no  power.  It  may  be  said 
that  the  19th  section  applies  to  this  case.  The  class  of 
persons  mentioned  in  that  section  are  contra-distinguished 
from  those  mentioned  in  the  first  schedule  of  the  act,  and 
this  house  is  one  of  those  enumerated  in  the  first  schedule. 
The  19th  section  cannot,  therefore,  apply  to  this  case ; 
nor  is  it  affected  by  the  17th  section,  which  evidently  con- 
templates that  the  Company  have  put  an  end  to  the  term 
by  the  notice  there  pointed  out  (a).     Suppose  the  case  of  a 


(fl)  The  17ih  section  wns  as  fol- 
lows: "  Thai  every  lessee  or  tenant 
for  yeare  or  at  will,  mortgagee, 
and  every  other  person  in  posses- 
sion of  any  messuages,  &c.  which 
shall  be  purchased  by  virtue  and 
for  the  purposes  of  this  act,  shall 
deliver  up  the  possession  of  such 
messnages  to  the  said  directors  of 
the  said  Hungerford  Market  Com- 
paoy,  or  to  such  person  or  persons 
lu  they  the  said  directors  for  the 
time  beingshall  appoint,  to  take  pos- 
session of  the  same,  upon  having 
three  calendar  months*  notice  from 
the  said  directors  for  the   time 


being,  or  the  person  or  persons  so 
appointed  by  them,  to  guit  the 
same  at  such  times  as  shall  be 
required  by  such  notice,  they  the 
said  directors  making  such  satis- 
faction or  compensation  to  ercry 
such  tenant  or  lessee  as  aforesaid 
Texcept  a  mortgagee)  in  case  he  or 
she  shall  be  required  to  quit  before 
the  expiration  of  his  or  their  term 
in  the  premises,  as  to  the  said 
directors  shall  seem  just  and  rea*. 
sonable;  and  in  case  any  dispute 
or  difference  shall  arise  touching 
or  concerning  the  same,  such  sa- 
tisflEictioD  and  compensation  shall 
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party  haviug  a  lease  for  21  years,  which  would  expire  in  four 
or  five  years,  could  this  party  set  up  against  his  landlord  an 
expectation  of  a  renewal  derived  from  the  custom  of  his 
former  landlord  ?  In  computing  what  the  Company  should 
pay  to  Mr.  Wise,  were  they  to  ask  the  tenants  what  were 
their  expectations  of  a  renewal  upon  the  determination  of 
their  lease  ?  It  is  sworn  that  Mr.  Wise  never  did  grant  a 
lease  without  a  survey  of  the  alterations  and  improvements 
made,  and  the  terms  of  the  lease  were  regulated  accord- 
ingly ;  yet  the  tenant  now  comes  and  claims  of  the  Court 
compensation  for  the  loss  of  his  expectation  of  a  renewal. 
Here  the  tenant  has  covenanted  at  the  end  of  the  term  to 
yield  up  the  premises,  with  all  fixtures,  alterations,  and 
improvements,  &c.  and  has  also  covenanted  not  to  assign  or 
underlet.  How  then  can  compensation  be  claimed  at  the  end 
of  the  lease  for  the  loss  of  the  premises  i  This  is  precisely 
the  same  case  as  Ex  parte  Wright  (a).  There  it  was  agreed 
that  the  tenancy  should  be  determined  on  three  months' 
notice,  and  that  the  premises  should  not  be  underlet. 
{^Parke,  J.  The  agreement  there  was  made  with  reference 
to  the  act^  and  the  Court  acted  under  the  impression  that 
better  terms  had  been  made  by  Mr.  Wise.^    To  make  this 
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be  settled  and  ascertained  b^  a 
jury  in  such  and  the  like  manner 
as  the  satisfaction  and  compensa- 
tion to  be  made  by  the  said  Com- 
pany or  their  directors,  for  the  pur- 
chase of  any  messuages,  &c." 

The  19lh  section  was  as  follows : 
**  That  all  or  any  person  or  persons, 
tenant  or  tenants  for  years  or  from 
year  to  year,  or  at  will,  occupier 
or  occupiers  of  all  or  any  part  of 
the  said  old  market,  &c.  forming 
the  said  estate,  called  Hnngerford 
House  or  Hungerfordinn,  or  there- 
with contracted  to  be  purchased  by 
the  said  Company,  who  shall  or  may 
sustain  or  be  put  to  any  loss,  da- 
mage or  iiyary,  ia  respect  of  any 


interest  whatsoever,  for  goodwill, 
improvements,  tenants'  fixtures,  or 
otherwise,  which  they  now  enjoy, 
by  reason  of  the  passing  of  this 
act,  shall  and  may  have  and  re- 
ceive all  and  every  such  benefit 
and  advantage  by  way  of  compen- 
sation from  the  said  Company,  for 
every  such  loss,  damage  or  injury, 
by  such  and  the  same  means  as 
are  herein  enacted  and  provided 
for  and  in  respect  of  the  person  or 
persons,  tenant  or  tenants  of  all 
and  singular  the  hereditaments  ia 
the  first  schedule  to  this  act  con* 
tained.'' 
(a)  3B.&Ad.d49. 
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rule  absolute  would  be  to  alter  the  terms  of  the  lease   be- 

rr»    ^  tween  Mr.  IVise  and  his  tenants.     It  would  be  inakino;   a 

The  King  f 

V,  tenant,  who  takes  a  lease  upon  an  express  covenant  to  yield 

Market^''    up  the  premises,  not  bound  by  that  covenant. 
Company. 

F.  Kellif,  contr^.     There    seems    to   be  no  distinction 
between  this  case  and  that  of  Still,  which  was  determined 
a  few  days  ago.     [^Parke,  J.  All  that  was  before  the  Court 
in  that  case  was  a  lease  which   had  expired  by  efflux  of 
time.     The  Court  there  thought  that  the  case  was  not  to 
be  distinguished  from  the  case  of  a  tenancy  from  year  to 
year,  and  that  the  same  clause  embraced  both.]     The  only 
apparent  diflFerence  between  this  case  and  StilCs  (a)  is,  that 
here  there  is  a  covenant  not  to  underlet.     That  covenant 
does  not,  however,  now  exist.     The  covenant  is  contained 
in  the  lease  to  Day,  and  is  a  covenant  not  to  assign  without 
licence  in  writing  from  the  lessor.     Day  did  assign  without 
licence,  and    by   that   act   broke    the   covenant,    Paul   v. 
Nurse  ib).     As  to  the  case  of  Ex  parte  Wright,  which  has 
been  adverted    to;  when   the   act   was  in   contemplation, 
Mr.  Wise,  with  a  view  of  making  terms  with  the  Company 
himself,  sent  round  his  agent  to  his  tenants,  and  an  agree- 
ment was  entered  into  between  him  and  some  of  his  te- 
nants, that,  after  the  expiration  of  the  tenancy,  they  should 
hold  on  upon  the  same  terms,  until  possession  was  required 
for  the  purposes  of  the  act ;  and  the  Court  decided,  that  as 
an  agreement  had   been  made  by  the  tenant  with   refer- 
ence to  the   act,  he  could  not  claim  compensation.     In 
this  case  we  find  a  substantial  lease  existing  down   to  the 
present  time.     [Parke,  J.    You  cannot  claim  compensa- 
tion for  the  fixtures  at  the  end  of  the  term,  but  perhaps  you 
would  view  it  thus,  that  if  the  tenant  had  improved  his 
premises,  he  would  probably  have  obtained  an  advantageous 
renewal  of  the  lease.]     It  may  be  that  by  the  assignment 
the  present  tenant  is  relieved  from  that  covenant ;  but  if 

(a)  Ante,  p.  404.  (6)  a  M.  &  R.  5^5. 
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that  covenant  affects  the  value  of  the  right  of  the  tenant, 
it  is  a  question  for  the  consideration  of  the  jury.     Suppos-     xhe  kTmg 
ing  this  rule  is  made  absolute,  we  should  be  bound  to  v, 

give  the  lease  in  evidence;  and  if  it  appeared  that  the      Market 
fixtures  belonged  to  the  landlord,  then  we  should  be  en-     Compaiiy. 
titled  to   compensation    for  the  good-will  only.     Under 
every  view  of  the  case  the  tenant  is  entitled  to  compensa- 
tion for  the  good-will. 

Denman,  C.  J. — It  seems  to  me  that  all  the  difficulty 
arising  upon  this  act,  the  Hungerford  Market  Company 
have  brought  upon  themselves.  They  have  framed  an 
obscure  clause,  which,  in  my  opinion,  ought  to  receive  a 
liberal  construction.  Two  sections,  the  17th  and  19th, 
have  been  cited.  I  can  see  no  way  of  extending  the  pro- 
visions of  the  19th  section  beyond  those  of  the  17th,  except 
by  holding,  as  in  Ex  parte  Farlow,  that  the  terms  of  the 
former  intended  to  give  the  tenant  compensation  for  the 
loss  of  good-will  and  other  damage  which  he  may  sustain 
by  being  deprived  of  the  chance  of  a  beneficial  renewal  of 
his  lease.  It  is  true  that  this  interest  is  slight  and  feeble, 
but  still  it  is  some  interest, 

LiTTLEDALE,  J. — If  the  construction  put  on  the  19th 
section  by  the  Company  were  allowed,  the  tenant  in  this 
case  would  have  no  right  to  recover  for  good-will,  or  any 
thing  else ;  for  the  present  lease  has  expired,  and  there- 
fore the  tenant  does  not  come  within  the  17th  section. 
The  distinction  between  the  17th  and  19th  sections  is  this; 
the  former  relates  to  a  lease  which  has  not  expired,  the 
latter  goes  further,  and  seems  to  contemplate  a  person 
whose  term  and  interest  has  ceased ;  for  the  words  are,  '^  all 
or  any  person  or  persons,  tenant  or  tenants  for  years,  from 
year  to  year  or  at  will,  occupier  or  occupiers  of  all  or  any 
part  of  the  said  old  market,  Sec.,  who  shall  or  may  sustain 
or  be  put  unto  any  loss>  damage,  or  injury,  in  respect  of 
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any  interest  whatsoever  for  good-will,  8cc.,  which  they  now 

enjoy."     The  act  contemplated  that  persons,  though  not 

V.  required  to  quit  before  the  expiration  of  their  terms,  might 

Mabkbt*^  sustain  injury.     Such  persons  must,  therefore,  have  coai- 

CoMPAiiY.     pensation.     I  see  no  objection  to  a  mandamus  to  assess 

compensation  for  the  loss  of  the  good-will  only. 

Parke,  J. — Ex  parte  Farlow  is  distinguishable  from 
Ex  parte  Wright,  for  the  latter  case  was  determined  on  the 
ground  that  the  agreement  entered  into  by  the  tenant  with 
his  landlord,  had  reference  to  the  yielding  up  of  the  preaii- 
ses  for  the  purposes  of  the  act.  If  the  1 9th  section  is  obscure, 
it  is  the  fault  of  the  Company  that  it  is  so.  According  to  the 
usual  rule  the  section  ought  to  be  construed  against  the 
interest  of  the  Company.  There  is  a  distinction  between 
this  and  the  preceding  cases  with  respect  to  the  fixtures^  as 
it  appears  that  the  tenant  in  this  case  has  no  legal  right  to 
them.  That  part  of  the  19th  section  which  gives  the 
tenant  compensation  for  the  loss  of  his  fixtures  contemplates 
his  having  a  legal  right  to  them.  The  tenant  in  this  case 
is  entitled  to  have  it  inquired  whether  he  has  lost  any  thing 
for  good- will  or  otherwise.  A  mandamus  may  therefore 
be  sent,  requiring  the  Company  to  assess  compensation  for 
the  loss  of  good-will,  or  the  chance  of  a  beneficial  renewal 
of  the  lease.  If  the  party,  from  the  improvements  made, 
ha4  a  better  chance  of  a  beneficial  renewal,  he  may  recover 
something  for  that. 

Rule  absolute. 
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In  the  matter  of  Charles  Bonner,  Gent,  one  8ic.  ^^v^^ 

IN  Michaelmas  term  last  Humfrey  had  obtained  a  rule  Where  an  at- 
calling  upon  Charles  Bonner,  an  attorney  of  this  Courts  to  ^™ed'b  "both 
shew  cause  why  he  should  not  pay  over  to  Matthew  Robinson  vendor  and 
and  Samuel  Campain,  executors  of  William  Stokes,deceik8ed,  cei'S^es^the  pur- 
the  three  several  sums  of  25Sl.,  50/.  and  50/.   From  the  ai&-  chase  money 
davits  filed  on  behalf  of  the  executors,  the  following  facts  payitover^and 

appeared:— On  the  7th  February,  1828,  Stokes  agreed  to  afterwards 

•      •  •  Dec&nie  a 

purchase  of  one  Decamps  a  farm,  and  havnig  paid  part  bankrupt,  and 

of  the  purchase  money  to  him,  the  sum  of  258/.  remained     |!S)|*c  te'th 
due.     Bonner  was  employed  as  his  attorney  by  the  vendor.  Court  will  not 
and  he  also  examined  the  title  and  prepared  the  conveyance  eoropelUng 

for  the  vendee.     Stokes  having  learnt  from  Bonner  that  the  I^J™  ^^  P*y  *® 

amount,  unless 
conveyance  was  prepared  and  the  purchase  money  wanted,  on  fraud  be 

the  lOth  February  paid  Bonner' ^  clerk  the  sum  of  258/.,  on  ^'^.^^'l-  Z^^^®''- 

•^  "^  .  .  wise  if  there 

which  occasion  Bonner's  clerk  promised  that  the  title-deeds  be  fraud. 

should  be  sent  to  Stokes*  Bonner  became  bankrupt,  and 
Decamps,  the  vendor,  denied  having  received  the  money 
from  Bonner,  and  compelled  Stokes  to  pay  the  money 
over  again.  Stokes  frequently  applied  to  Bonner  for  the 
money  and  received  evasive  answers,  and  expended  50/. 
in  litigation,  and  lost  50/.  in  the  shape  of  interest.  The 
affidavits  filed  on  the  part  of  Bonner  stated  that  he  was 
employed  by  both  parties ;  that  he  had  received  the  sum  of 
258/.,  and  had  placed  the  same,  when  received,  to  the  credit 
oi  Decamps,  and  that  be  had  subsequently  become  bankrupt, 
and  had  obtained  his  certificate;  that  he  had  never  re- 
quested the  purchase  money  to  be  paid  to  him.  Upon  the 
application  for  the  rule  it  was  stated,  that  a  similar  rub 
had  been  made  absolute  against  the  same  parties  (a). 

(a)  In  Hilary  term,  1833,  Eum-  deceased,  800/.  with  40/.  for  inter- 

frey  obtained  a  rule  nisi,  calling  est  thereon,  and  abo  50/.  with  the 

upon  Charles  Bonner  to  shew  cause  costs  of  the  application.   From  the 

why  he  should  not  pay  to  William  affidavit  filed  when  this  rule  was 

Plawright  and  Thomat  M,  Bifoih,  granted,  it  appeared  that  in  Sep- 

the  executors  of  rAoma«P/o9r%^  tember,  1823;  Thomas  Flovright 
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Campbell,  S.  G.  and  John  Williams,  now  shewed  cause. 
The  debt  might  have  been  proved  under  the  commission 
by  either  the  vendor  or  the  purchaser,  and  the  bankrupt  is 
discharged  by  virtue  of  the  12Glh  section  of  6  Geo.  4,  c.  l6. 
In  Ex  parte  Cullif'ord  {a),  the  Court  refused  to  compel  an 
attorney  to  pay  a  sum  of  money  received  in  his  character 
of  attorney,  he  having  obtained  a  certificate  under  his  bank- 
ruptcy. Here  the  only  ground  for  the  application  is,  that 
the  party  fills  the  character  of  an  attorney.  {^Parke,  J. 
You  do  not  contend  that  the  Court  could  not  punish  an 
attorney  of  the  Court  for  misconduct,  by  making  him  refund 
money  fraudulently  obtained.]  The  Court  may  strike  an 
attorney's  name  off  the  rolls,  but  will  not  compel  him  to 
satisfy  a  demand  from  which  he  is  discharged  by  lawj  Rex  v. 


was   possessed    of   property   pre- 
viously mortgaged  for  400/.,  viz. 
to  one  Mrs.  Cam  for  200/.,  and  to 
the  trustees   of  one  Atkwell  for 
the   remaining   ^00/.,   and    being 
desirous  of  raising  another  sum 
of  SOO/.,  employed  Bonner  to  pro- 
cure  him    600/.,    in    order  that, 
after  paying   off   the    mortgages, 
200/.  might  remain.     Bonner  bor- 
rowed  6007.    from    one  Simpson, 
and  after  deducting  400/.  as  if  it 
had  been  paid  by  him  to  Mrs.  Cam 
and  AshtcelVs   trustees,   he  gave 
Plowright     150/.,     promising     to 
account  for  the   remaining  50/., 
which    he    never   did.      On    the 
19th  day  of  March,  1824,  Thomas 
PlowrigfU  died,  and  by  his  will 
made  William  Plowright  and   T. 
M,  Booth  his   executors.     That 
Thomas  Plowright,  previously  to 
his  death,  had  told  his  executors 
that  both  the  mortgages  were  paid 
off,  and  that  this  appeared  by  the 
bill  of  Bonner,    That  in  1828  the 
executors  were  applied  to  by  the 


trustees  ofAshzoell  for  the  payment 
of  the  mortgage  to  them,  for  the 
sum  of  200/.,  when  it  appeared 
that  Bonner  had,  subsequently  to 
the  death  of  Thomas   Phwrighi, 
paid  the  interest  thereon,  having 
converted  the  400/.  to  his  own  use. 
That  Bonner  had  assured  J%oma* 
Plowright,  in  his  life-time,  that  he 
had  paid  off  AshuxiPs  mortgage, 
which  he  believed  to  the  time  of 
his  death,  but  the  executors  had 
been  compelled  to  settle  with  the 
trustees  of  Ashwell.    The  affidavit 
filed  by  Bonner  stated  his  bank- 
ruptcy and  certificate.    Cause  was 
shewn  the  same  term,  when   tlus 
Court  enlarged  the  rule  for  a  year, 
upon  Mr.  Bonner^s  paying  within 
a  certain  period  60/.,  and  under- 
taking to  pay  50/.  a  year  until  the 
sum  of  200/.,  together  with  the  in- 
terest from   that  time,  was    dis- 
charged.    In  Hilary   term,  1833, 
the  Court  made  this 

Rule  absolute, 
(a)  8  B.  &  C.  220. 
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Edwards(a).  In  De  Beruales  v.  Fuller (Jb),  where  money  less. 
was  paid  into  a  banking  house  for  the  purpose  of  taking  up  ^"^^/"^^ 
a  particular  bill  which  was  lying  then  for  payment^  it  was  Bonner. 
held  that  the  holder  of  the  bill  might  maintain  an  action  for 
money  had  and  received  to  his  use  against  the  banker,  and 
that  the  banker  could  not  place  the  money  paid  in,  for  the 
purpose  of  discharging  the  bill,  to  the  general  account  of 
the  acceptor,  who  had  so  paid  in  the  money,  and  who  was 
the  banker's  debtor.  Upon  the  principle  of  that  case,  when 
the  purchase  money  was  paid  in  by  Stokes,  Decamps  could 
have  maintained  an  action  for  it.  It  was  no  longer  the 
money  of  Stokes,  and  it  does  not  appear  whether  or  not 
Decamps  had  proved  for  the  amount  against  Bonner's  estate. 
If  this  position  be  not  correct,  at  least  the  attorney  in  this 
case  is  in  the  same  situation  as  an  auctioneer  or  banker  in 
possession  of  property,  and  is  discharged  by  his  certificate* 
There  is  no  pretence  for  imputing  fraud  in  this  case. 

Humfrey,  contrd.  Unless  this  rule  be  made  absolute^ 
the  decision  of  the  Court  must  be  directly  in  opposition  to 
what  was  decided  in  full  Court  about  a  year  ago,  upon  an 
application  made  against  the  same  party  and  in  the  same 
words.  Admitting,  for  a  moment,  that  the  certificate  is  a 
bari  yet  it  often  happens  that  where  the  Court  has  no  direct 
power  so  to  do,  they  will  impose  a  penalty  upon  a  party, 
rather  than  subject  him  to  a  greater  punishment,  which  it 
is  in  their  power  to  inflict ;  as  when  a  party  is  brought  up 
for  judgment,  the  Court  has  in  general  no  power  to  make 
him  pay  the  prosecutor's  costs,  yet  they  frequently  compel 
a  defendant  to  do  so,  by  intimating  that  if  he  does  not,  the 
Court  will  exercise  the  power  it  possesses  of  inflicting  a 
much  heavier  punishment.  Upon  the  ground  of  fraud 
alone,  there  is  sufllicient  in  these  affidavits  to  support  the 
application*  Tlie  affidavit  states  that  applications  were 
made  for  the  money  in  vain,  and  imputes  fraud  to  Bonner 

(a)  9  B.  &  C.  652.  (h)  U  East,  5d0,  id  the  note. 
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1893.        and  his  clerk.     The  clerk  has  made  no  affidavit  in  answer, 

\^^      although  Bonner  has  done  so.     In  the  cases  cited,  it  ap- 

In  re  T         •        i  •  '         f 

BoNMER.      pears  that  the  debt  was  proveable  under  the  commission, 

but  that  would  not  appear  to  be  the  case  here,  as  Stakes 
did  not,  till  long  after  the  bankruptcy,  know  that  the  money 
bad  continued  in  the  hands  of  the  attorney.  [Liitledale,  J. 
If  he  had  not  been  an  attorney  of  this  Court — a  convey- 
ancer, for  instance — would  he  not  have  been  discharged  by 
his  certificate  ?]  It  is  difficult  to  say  when  the  debt  accrued 
as  between  Bonner  and  Stokes. 

LiTTLEDALB,  J. — I  think  that  in  this  case  the  Court 
cannot  interfere.  If  the  attorney  has  committed  any  fraud, 
that  must  be  made  the  ground  of  another  application.  On 
a  former  application  to  the  Court  against  the  same  party, 
the  case  came  on  at  the  end  of  the  term,  and  was  not 
fully  gone  into,  and  it  does  not  appear  that  any  deliberate 
judgment  was  given  by  the  Court. 

Parke,  J. — I  was  not  in  the  Court  when  the  former 
tase  was  decided.  As  to  the  general  proposition,  I  am  not 
disposed  to  disagree  with  the  decision  of  the  Court  in  that 
case.  The  Court  have  power  to  punish  an  officer  of  the 
Court,  and  may  in  this  way  make  him  pay  money.  But 
there  must  appear  a  clear  case  of  fraud,  not  merely  that 
there  has  been  a  nonpayment  of  money.  We  think  that 
in  these  affidavits  there  is  no  fraud  shewn.  The  claim 
here  is  the  common  case  of  a  debt,  which  is  discharged  by 
the  certificate. 

Denman,  C.  J. — I  was  unwilling  to  say  any  thing  in 
this  case,  having  been  engaged  in  a  case  so  similar,  in  which 
I  certainly  thought  myself  very  unfortunate  in  having  the 
Court  against  me.  I  think  that  if  it  is  sought  to  recover 
money  from  an  attorney,  by  a  modification  of  the  power  of 
the  Court  to  impose  a  fine,  the  application  should  be  made 
in  another  form,  in  order  that  the  party  may  have  notice. 
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In  using  our  discretion^  however^  in  discharging  this  rule^ 
it  should  be  understood  that  the  Court  consider  that  there 
is  nothing  stated  in  the  affidavits  amounting  to  fraud.  Bonner. 

Rule  discharged. 


MooRBf  Gent,  one  &c.  v.  Terrell  and  Smale»  Gents. 

two  8cc.,  and  Featherstone. 

C^ASE  for  a  libel.    The  declaration  stated  that  the  plain-  In  an  action 
tiff  was  an   attorney  in  K.  B.,  and  had   practised   with  f;?rR  hbel, 

,  .  the  plea  jusli- 

ndelity   and  reputation,  and  had^  in  the  course  of  such  f^ing  a  charge 

practice,  become  acquainted  with  the  confidential  affairs  of  closed  confi^ 
divers  of  his  clients,  and  received  communications  touching  dential  com- 
their  property  and  other  affairs,  which  it  was  his  duty  to  omde  to  the 

retain  in  fidelity  and  confidence,  and  not  to  disclose  against  plaintiff  as  an 

,  ,        ,  attorney,  may 

the  will  or  to  the  detriment  of  bis  clients.    The  plaintiff  be  supported 

had  accordingly  retained  such  communications!  and  not  [?^Jr^ 

disclosed  the  same.     That  there  had  been  an  election  of  a  ofcommuni- 

knight  of  the  shire  of  Dorset,  on  which  occasion  Lord  Ashley  ^^  ^^  ^\is 

and  the  Honourable  W.  F.  S,  Pomonby  were  candidates,  and  clients,  which 

...  .        ,        ,  .     .  jM  •      1  1  1  1         a**  "o^  of  that 

on  which  occasion  the  plaintiff  was  retained  by  and  acted  on  strictly  privi- 

behalf  of  Lord  Ashley  during  the  examination  of  divers  l«ged  f harac- 
voters  and  persons   tendering  to  vote  at  such   election:  would  prevent 
Yet  the  defendants  contriving  8cc.  to  injure  the  plaintiff  in  ^on'^aj^'^^i. 
his  reputation  as  such  attorney,  and  to  cause  it  to  be  sus*  ness. 
pected  and  believed  that  the  plaintiff  was  a  person  unfit 
and  unworthy  of  confidence  as  such  attorney,  and  that  he 
was  a  person   who   as   such  attorney   had   illegally,  dis- 
honestly, treacherously,  and  disgracefully  disclosed  com- 
munications which  he  had  acquired  professionally,  and  that 
he  was  a  person  to  whom  it  would  be  dangerous  to  make 
any  confidential  communication  as  such  attorney,  and  to 
injure   plaintiff    in  his    practice  as   an   attorney,  on   the 
122  November,  1831,  composed  and  published  in  a  certain 
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1833. 


Moore 

V. 

Terrell 
and  others. 
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newspaper  called  '*  The  Western  Times,"  a  libel  of  and 
concerning  the  said  election,  and  of  and  concerning   the 
plaintiff,  and  of  and  concerning  hiui  in  the  way  of  and  in 
respect   of  his   profession   as   such    attorney,   containing, 
amongst  other  things,  the  false  8cc.  matter  following  of 
and  concerning  plaintiff,  and  of  and  concerning  him  in  his 
profession  as  such  attorney;  that  is  to  say,  "  Blandford. 
We  are  sorry  to  find  that  the  town  of  Blandford  has  since 
the  election  become   the  scene  of  violent  outrage.      Mr. 
S.  Smith   and    Mr.  Moore,  (meaning    the   plaintiff,)    two 
attorneys,   advocates   for    Lord   Ashley,   had,   during    the 
examination   of   the    voters,    disclosed   many   confidential 
communications  which  they  had  acquired    professionally* 
The   townsmen,  justly   annoyed    at   such    conduct,    have 
broken  into  their  offices,  taken  all  their  papers  and  scat- 
tered them  about  the  streets  of  Blandford.     This  is  the 
more  to  be  lamented  as  Mr.  Smith,  we  understand,  was 
one  of  the  registrars  of  the  diocese,  and  we  fear  the  wills 
intrusted  to  his  care  have  shared  a  similar  fate  with  his 
private  papers.     Nothing  can  be  more   disgraceful   than 
such  conduct  as  was  pursued  by  these  attorneys  (meaning 
to  include  the  plaintiff)  at  the  election,  but  we  regret  that 
it  should  have  entailed  such  serious  consequences  as  we 
have  related."     By  means  whereof  the  plaintiff  has  been 
greatly  injured  in  his  reputation,  and  in  his  reputation  and 
credit  as  an  attorney,  to  his  loss  of  divers  gains  and  profits, 
which  would  otherwise  have  accrued  to  him  in  his  practice 
of  an  attorney. 

The  defendant  pleaded,  in  justification,  the  truth  of  this 
statement,  that  the  plaintiff  had  disclosed  certain  confiden- 
tial communications,  averring  three  cases,  which  the  plea 
alleged  to  be  confidential  communications.  And  the  plea 
further  stated  that  the  plaintiff  had  taken  frivolous  objections 
respecting  the  voters,  and  had  conducted  himself  in  such 
a  manner  that  the  townsmen  of  Blandford  had  been  justly 
annoyed  at  the  disclosures  he  had  made,  and  for  that 
reason  attacked  his  house.    The  three  cases  above  referred 
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to  were  these :  first,  that   W.  B,  and  J.  B.  had  borrowed         183S. 
money  of  the  Blandford  bank  upon  mortgage  of  their  joint       ^— ^.^"^^ 
property,    and    had    upon    tiiat    occasion    employed    the  v. 

plaintiff,  being  an  attorney,  to  conduct  and  negotiate  the  'Terrell  nnd 
said  mortgage,  and  that  the  plaintiff  in  such  employment 
had  negotiated  the  mortgage  for  IV,  B.  and  J.  B.,  and  had 
received  in  the  course  of  such  employment  divers  profes- 
sional and  confidential  communications  touching  the  said 
mortgage,  and  the  sum  borrowed  thereon.  That  W,  B. 
and  J,  B,  at  the  election  tendered  their  votes  respectively 
for  Mr.  Pomonbt/,  and  were  in  the  presence  of  plaintiff 
examined  touching  their  votes;  and  thereupon  plaintiff, 
acting  as  attorney  on  behalf  of  Lord  Ashley,  did  without 
the  consent  of  W.  B.  and  J,  B.,  and  during  their  examina- 
tion) disclose  to  J.  H.  F,  and  divers  other  persons  the  same 
mortgage  transaction  and  divers  details  and  particulars 
relative  thereto,  and  divers  of  said  confidential  communica- 
tions, and  declared  the  amount  of  the  mortgage,  and  that 
the  interest  payable  on  the  mortgage  was  equal  to  the  rent, 
which  in  the  plea  is  denied.  Secondly,  That  the  plain- 
tiff was  professionally  employed  by  Sir  J.  W,  S.  in  the 
management  of  his  affairs,  and  in  the  course  of  his  employ- 
ment became  professionally  and  confidentially  acquainted 
with  the  title  of  Sir  J.  W,  S.  to  certain  property  in  the  county 
of  Dorset,  and  especially  to  the  exercise  of  a  power  to 
grant  a  freehold  lease  of  part  thereof,  and  which  power 
had  been  exercised  by  granting  a  freehold  lease  to  one 
J.  C,  and  J,C.  afterwards  came  to  vote  for  Mr.  Poiisonby, 
when  plaintiff,  without  the  permission  either  of  Sir  J.  IF.  5. 
or  of  J.  C„  disclosed  divers  particulars  touching  the  title  of 
the  said  freehold  lease,  and  touching  the  right  of  Sir  J.  W.  S. 
to  grant  the  same,  which  particulars  had  been  profession- 
ally and  confidentially  made  known  to  the  plaintiff  as 
aforesaid.  The  third  case  stated  was  that  of  a  mortgagor, 
similarly  circumstanced  with  the  first  quoted.  The  replica- 
tion protested  that  the  pleas  were  not  sufficient  in  law;  and 
replied  de  injuria  sua  propria.     At  the  trial  before  Parke,  J. 

o  o 
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1833.  Q^  ^h^  Dorset  spring  assizes,  ]SC>2,  the  defendants  gave 
evidence  of  the  three  instances  in  which  they  charged  the 
plaintiff  with  having  improperly  availed  himself  of  know- 
TEaRELLand  ledge  obtained  by  him  as  an  altorncy.  In  the  cases  of  the 
mortgages  the  plaintiff  had  been  employed  on  both  sides. 
Some  evidence  was  also  given  of  the  alleged  frivolous  ob- 
jections. It  was  disputed  whether  the  latter  part  of  the 
plea  was  sufficiently  proved,  namely,  that  part  which  al- 
leged, that  in  consequence  of  plaintiff's  conduct,  the  towns- 
men, justly  annoyed,  had  attacked  his  house:  but  it  was  not 
distinctly  left  to  the  jury  to  say  whether  the  actors  were 
townsmen,  f.  e,  inhabitants  of  Blandford.  The  jury  found 
a  verdict  for  the  plaintiff,  damages  ICX)/. 

In  Easter  term  following,  Crowder  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  learned  judge,  in 
summing  up  the  evidence,  had  too  much  narrowed  the 
sense  of  the  words,  "  professional  and  confidential  commu- 
nications,'^ and  that  he  had  treated  them  as  synonymous 
with  the  cases  of  privilege  from  disclosure,  in  which  the 
attorney,  when  called  as  a  witness,  cannot  be  compelled  to 
disclose  facts  communicated  to  him  by  his  client ;  as  appears 
from  his  observation  that  there  had  been  a  difference  of 
opinion  in  Clark  v.  Clark  (a)  andWilliams  v.  Mufidie{h),  on 
the  question  of  privileged  communications  to  an  attorney, 
but  that  he  was  inclined  to  agree  with  the  principle  laid 
down  in  Williams  v.  Muudie. 

Coleridge,  Serjt.  and  Barstow  now  shewed  cause.  The 
libel  links  together  the  misconduct  of  the  plaintiff  and  the 
annoyance  and  consequent  outrage  of  the  townspeople 
of  Blandford.  It  was,  therefore,  necessary  to  shew  that 
the  parties  who  in  fact  committed  the  outrage  were  the 
iOTff/ismen  of  Blandford;  but  there  was  a  total  failure  of 
proof  upon  that  head.  With  regard  to  the  point,  as  to  the 
privileged  communication,  this  case  does  not  range  itself 
under  any  of  the  decided  cases.  To  take  the  instance 
of  J.  C.  the  plaintiff  and  .7.  C.   had  never  stood  in   the 

(o)  2  M.  &  M.  3.  {b)  1  Ry.  &  M.  34. 
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relation  of  attorney  and  client,  and  there  was,  at  all  events^         j83S. 


no  breach  of  confidence  which  any  party  could  notice  but 

"^  Moore 

Sir  J.  fV.  5.     With  respect  to  the  other  cases,  the  circum-  v. 

stances  under  which  the  plaintiff  was  employed  render  Terrell  aim 
it  impossible  that  any  communications  made  to  him  in 
the  course  of  that  employment  could  be  in  the  nature 
of  privileged  communications,  for  he  is  employed  in  the 
transaction  by  both  parties.  It  is  true  he  is  paid  by  the 
mortgagor ;  but  it  is  the  usual  course  in  such  matters  for 
the  party  wishing  to  lend  money  on  mortgage  to  employ 
the  attorney  to  find  a  borrower,  and  the  borrower  or 
mortgagor  ordinarily  expresses  his  confidence  (a)  in  such 
attorney,  and  desires  him  to  draw  the  usual  deed,  for 
which  he  pays  him.  Could  it  be  said  in  such  a  case,  that 
if  the  mortgagor  communicated  to  the  attorney  the  circum- 
stance that  the  title  was  defective,  or  that  if  that  fact  were 
discovered  upon  perusing  the  deeds  placed  in  his  hands  by 
the  mortgagor,  as  his,  the  mortgagor's  attorney,  the  attor- 
ney would  be  bound  not  to  communicate  that  fact  to  the 
mortgagee  ?  There  could  not  be  any  confidence  supposed 
to  be  placed  in  him  by  the  mortgagor.  There  have  never 
been  any  decisions  fixing  a  limit  to  the  cases  in  which  com- 
munications to  an  attorney  are  privileged;  Cromack  y. 
Heathcote  (6),  Hughes  v.  Biddulph  (c).  Doe  v.  Harris  (d). 
[Denman,  C.  J.  Upon  these  pleadings  the  case  cannot  turn 
upon  any  nice  point  as  to  whether  certain  communications 
were  privileged  or  not.  Parke,  J.  In  consequence  of  the 
case  at  Gloucester,  and  another  case,  Tindal,  C.3,,  Lord 
Lyndhurst,  the  Chancellor,  and  myself,  had  a  consultation, 


(a)  The  usual  course  is  for  the  the  party  accommodated  by  the 

mortgagee  to  employ  the  attorney,  transaction.  - 

because  it  is  the  mortgagee,  who  (6)  2  Bro.  &  B.  4. 

parts  with  his  money  and  obtains  (c)  4  Russ.  190. 

a  security,  who  is  interested  in  the  (d)  5  C.  &  P.  593.   See  also 

solidity  of  that  security,   and  for  Bavgh  v.  Cradocke  1,  Moo.  &  R. 

the  mortgagor  to  pay  the  attorney,  183,  and  Cleve  v.  Powel,  ibid.  29,8. 
because  he  is,  generally  speaking, 

oo«. 
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1833.         gnd  ^ve  thought  that  the  privilege  of  the  client  extended  far 

Moons       beyond  communications  in  respect  of  a  suit.]     The  pro- 

v«  position  which  must  be  contended  for  is,  that  not  only  is 

othera.        ^bis  a  breach  of  confidence,  but  also  that  it  was  made  under 

circumstances  most  disgraceful  to  the  plaintiff,  which  is 

not  proved  by  any  part  of  the  evidence. 

Crowder,  contrsi.     It  was  not  intended  to  raise  the  ques- 
tion as  to  confidential  communication,  as  the  ground  of  the 
motion  was,  that  the  learned  judge  had  treated  this  case  as 
a  case  of  privileged  communication,  and  having  the  case 
of  Clark  V.  Clark  before  him,  stated  that  this    did    not 
fall  within  that  case.     This  was  not  the  proper  criterion 
by  which  to  try  the  case.      It  should  have  been  left   to 
the  jury  to  say  whether  this  was  a  disgraceful  communi- 
cation or  not.     There  are  many  cases,  such  as  that  of  a 
physician,  disclosing  to  the  world  facts  communicated  upon 
the  faith  of  professional  secresy,  in  which  there  is  nothing 
like  a  strictly  privileged  communication,  but  in  which  it 
may  be  justly  said  that  the  conduct  of  the  party  who  com- 
municates is  disgraceful.      In   this  sense  the  knowledge 
.  which  an  attorney  obtains  from  having  the  affairs  of  a  party 
.laid  before  him  for  the  purpose  of  enabling  him  to  draw  a 
deed,  may  be  termed  a  confidential  communication.     In 
Rex  V.  Upper  Boddinglon  (a)  upon  a  question  of  settlement, 
.Hands,  an   assignee  of  a  mortgagee,  was  subpoenaed  by 
subpoena  duces  tecum  to  produce  the  mortgage  deeds,  and 
appeared,  but  refused  to  produce   them.     Upon  this  the 
respondents  attempted  to  give  secondary  evidence  of  the 
contents,  by  producing  an  abstract  of  the  deeds  which  had 
been  made  by  a  clerk  to  the  solicitor  of  the  mortgagee,  and 
called   the  clerk  to   verify   the  abstract.      The  Court    of 
Quarter  Sessions  refused  to  allow  the  clerk  to  be  examined. 
Mr.  Justice  Bayleij  says,  "  The  abstract  was  uiade  by  the 
attorney  of  a  former  mortgagee  of  the  premises,  of  which 
•  the  deeds  constituted  the  title,  and  those  deeds  had  coin^ 

(a)  8  PowK  &  Ry.  739. 
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into  Mr.  Hands'  possession,  as  ihe  assignee  of  that  niort-         18SS. 
gagee.     It  was,  therefore,  an  abstract  made  by  an  attorney        Moore 
for  the  purposes  of  Mr.  Hands,  and  as  it  remained  in  that  v, 

attorney's  possession  after  Mr.  Hands  became  the  mort-  others, 
gagee,  it  must  be  taken  to  have  been  deposited  there  by 
him,  and  for  his  use  and  benefit,  and  the  attorney  was  not 
at  liberty  to  produce  it.  If  so,  it  follows  that  the  attorney 
could  not  be  at  liberty  to  give  evidence  of  the  contents 
either  of  the  deeds  or  the  abstract;  because  the  whole 
of  those  contents  were  a  confidential  communication  from 
the  client  to  his  attorney,  and  therefore  privileged  from  dis- 
closure; and  as  to  the  attorney's  clerk,  he  stood  in  precisely 
the  same  situation  as  his  master.  I  think  it  would  be  open 
ing  a  door  to  great  abuse  of  the  confidence  necessarily  re 
posed  by  the  client  in  his  adviser,  if  we  were  to  hold  such 
evidence  as  this  admissible. "  There  he  goes  the  whole 
length  of  saying  that  this  is  a  privileged  communication, 
but  all  that  is  now  contended  for  is,  that  it  is  a  confiden- 
tial communication  which  it  is  disgraceful  to  disclose. 

Cur.  adv.  vuU. 

In  this  term  Den  man,  C.J.  delivered  the  judgment  of 
the  Court.  After  adverting  to  the  pleadings  and  the  evi- 
dence, his  lordship  said,  "  The  whole  class  of  cases  on 
this  subject  will  be  found  in  my  Lord  Tenterden^s  judgment 
in  the  case  of  Clark  v.  Clark  (a).  At  the  trial,  and  again 
in  support  of  the  rule,  it  was  contended  that  the  criterion 
employed  was  improper,  inasmuch  as  an  attorney  might 
be  bound  to  state  that  in  a  judicial  proceeding  which  would 
otherwise  be  confidential  as  between  himself  and  his  client. 
As  to  the  three  cases  alleged,  of  breaches  of  confidence  in 
the  attorney;  one  was,  that  his  own  client  had  no  power 
to  grant  a  lease  for  life  in  respect  of  which  the  vote  was 
tendered.    That  knowledge  would  fall  within  the  rule  of  a 

(a)  «  Moody  &  Malk.  5. 
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privileged    conitnunicatioii    in    iu   narrow  sense;  but   the 
two  others  were  of  facts  of  which  he  had  become  informed 

XuOORE 

t^.  undoubtedly   as   an    attorney,    but  not   exclusively   as  an 

*5frkt«  attorney  acting  for  his  client.  He  had  been  concerned  on 
both  sides  in  two  mortgage  transactions,  and  acting  as 
agent  at  the  election  he  objected  to  the  votes  of  the  mort- 
gagors, partly  on  the  ground  tliat  their  property  was  mort- 
gaged, which  the  voters  did  not  dispute,  but  established 
their  right  to  vote  by  shewing  a  sufficiency  of  property 
above  the  mortgage  money.  We  think,  however,  the  opi- 
nion of  the  jury  ought  to  have  been  taken  whether  these 
were  or  were  not  confidential  communications  acquired 
professionally,  in  the  more  enlarged  and  popular  sense  of 
the  word.  And  although  it  was  contended  in  support  of 
the  verdict  that  part  of  the  justification  failed,  because, 
even  if  they  bore  that  character,  the  disclosure  of  them 
could  not  be  said  to  have  justly  annoyed  the  plaintiff's 
townsmen,  or  be  called  disgraceful,  which  indeed  the 
amount  of  damages  may  seem  to  prove  the  opinion  of  the 
jury  to  be,  we  think  the  question  should  have  been  sub- 
mitted to  them  whether  the  fact  was  proved,  and  whether, 
if  it  was  proved,  the  inference  was  correctly  drawn.  Another 
disputed  fact  at  the  trial  was,  whether  the  outrages  were 
committed  against  the  plaintiff's  property  by  tlie  inhabit- 
ants of  the  town  or  by  strangers.  This  was  doubtless  an 
essential  part  of  the  plea,  and  ought  to  have  been  proved ; 
but  there  was  some  evidence  relative  to  it  proper  to  be 
submitted  to  the  jury,  and  their  verdict  was  not  separately 
taken  on  the  points.  Unless,  therefore,  the  defendants  feel 
that  some  reparation  is  due  to  the  plaintiff,  and  should 
offer  to  him  something  which  the  plaintiff  should  deem  it 
prudent  to  accept,  a  new  trial  must  be  had. 

Rule  absolute. 
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John  Richardson  v.  Watson. 

Assumpsit  for  the  use  and  occupation  of  two  closes  -4.  having  ttvo 
^  ,       ,      .  .       ,  •  1       ^  T"'  •       1  !•  separate  closes 

ol  ISLUQ,  situate  ni  the  parish  of  Kirton,  hi  the  county  of  in  Dale,  in 

Lincoln.     At  the  trial  before  Bauley,  B.,  at  the  Lincoln  theoccupa- 
spring  assizes,  1832,  a  verdict  was  found  for  the  plaintiff  vises  to  C.  the 
for  12/.  1  \s.  7d.,  subject  to  the  opinion  of  this  Court  on  j^^t^^'owut^- 
the  following  case.  tion  of  B.  C. 

The  lessor  of  the  plaintiff  was  entitled,  as  heir  of  William  |,imself to  both 
Richardson,  (who  had  demised  the  two  closes  from  year  to  closes  by 
year  to  Watson,)  to  recover  12/.  1  Is.  7d,  for  the  half  year's  ^.  supposed 

rent  of  those  closes,  unless  they  passed  by  the  will  of  IVil"  ^^^^  '^®  P"^  , 

.  perty  occupied 

Ham  Richardson  to  one  other  John  Richardson,  the  great  by  K  consist- 
nephew  of  the  testator.     By  this  will,  dated   17th  April  ^^o^/^^Noris 
1 827>  after  giving  and  devising  certain  estates  at  Imiughani,  this  a  case  for 
East  Halton,  Killingholme,  and  Harbrougb,   to   his  wife  Revise  is  void 
(now  his  widow,)  Catherine  for  life,  and  subject  thereto  his  for  unceruin- 
estate  at  Imingham  to  his  great  nephew,  William  Richard^ 
son,  in  tail,  and  his  estates  at  East  Halton,  Killingholme,  and 
Harbrough,  to  him  in  fee,  the  testator  gave  and  devised 
all  that  his  messuage  or  tenement,  closes,  lands,  heredita- 
ments and  real  estates,  situate,  lying,  and  being  at  Hibald- 
stowe,  in  the  county  of  Lincoln,  which  were  then  in  the 
occupation   of  John  Watson,  unto  and  to  the  use  of  his 
great  nephew  Percival  Richardson,  his  heirs  and  assigns, 
and  then  devised  as  follows : — 

''  I  give  and  devise  all  that  my  messuage  or  tenement, 
closes,  lands,  hereditaments,  and  real  estates,  situate,  lyings 
and  being  at  Kirton,  in  the  said  county  of  Lincoln,  which 
are  now  in  the  occupation  of  Joseph  Atkinson,  And  also 
the  close  in  Kirton  aforesaid,  now  in  the  occupation  of  the 
said  John  Watson,  unto  and  to  the  use  of  my  said  great 
nephew  John  Richardson,  his  heirs  and  assigns,  for  ever. 
I  give  and  devise  all  that  my  messuage  or  tenement,  closes, 
lands,  hereditaments,  and  real  estates,  situate,  lying,  and 
being  at  Kirton  aforesaid,  which  are  now  in  the  occupation 
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of  Thomas  Curtis,  unto  and  to  the  use  of  my  said  great 
nephew  Thomas  Richardson,  his  heirs  and  assigns,  for  ever. 
I  give  and  devise  all  that  my  messuage  or  tenement^  closes, 
lands,  hereditaments,  or  real  estates,  situate,  lyiiigy  and 
being  at  Kirton  aforesaid,  which  are  now  in  the  occupation 
of  Joseph  Whartoiiy  unto  and  to  the  use  of  my  said  great 
nephew   Richard  Richardson,   his  heirs   and    assigns^    for 


ever. 


>> 


For  two  or  three  years  previous  to  and  in  the  year 
18*25,  and  thence  until  the  death  of  the  said  William  Rich- 
ardson, the  said  John  Watson  occupied  two  closes  in  the 
parish  of  Kirton,  as  tenant  of  the  said  William  Richardson, 
being  the  same  two  closes  for  the  use  and  occupation  of 
which  the  present  action  was  brought.  The  two  closes 
have  always  respectively  been  called  'Low  Fajwells, '  and 
'  Low  Sweet  Hills,' and  contain  each  about  eleven  acres. 
Supposing  a  line  drawn  from  east  to  west,  this  was  the 
situation  of  the  closes  on  the  line :  First,  a  number  of 
closes  forming  the  body  of  Atkinson's  farm,  then  the  Low 
Farwell,  next  another  close  in  the  occupation  of  Jtkiuson, 
then  two  successive  closes  in  the  occupation  of  Thomas 
Curtis,  then  another  close  in  the  occupation  of  Atkinson, 
and  beyond  and  adjoining  this  last  was  the  close  called 
Low  Sweet  Hills.  Evidence  was  given  by  the  defendant 
of  a  certain  will  made  by  the  testator  in  1825,  in  which  the 
testator  devised  his  lands  &c.  in  Hibalston  and  Kirton,  to 
trustees,  to  their  use,  upon  the  trusts  in  the  will  declared ; 
and  amongst  otiier  portions  'as  to,  for,  and  concerning  all 
that  messuage  or  tenement,  with  the  closes,  lands,  and 
hereditaments,  situate,  lying,  and  being  in  Kirton  aforesaid, 
now  in  the  occupation  of  Joseph  Atkinson,  together  with 
the  close  in  Kirton  aforesaid,  occupied  by  the  said  John 
Watson,  upon  trust  for  my  said  great  nephew  John  Rich- 
ardson, when  he  shall  attain  the  age  of  23  years,  and  for  the 
heirs  of  his  body  lawfully  issuing.' 

The  attorney  who  made  the  will  of  1825,  but  did  not 
make  the  will  of  1827,  stated  that  he  received  instructions 
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in  writing  from  the  testator  for  the  will  of  183d,  which  he 
produced,  and  which,  amongst  other  instructions,  con- 
tained the  following:  *' I  also  wish  the  farm  in  Joseph  v. 
Atkinson's  occupation  to  be  the  property  of  John  Richard"  ^Vatsow. 
507/  my  great  nephew,  taking  also  the  land  in  Kirton  occu- 
pied at  this  moment  by  Mr.  Watson,  {alt)  only  to  be 
entered  on  at  23.  "  The  witness  stated  in  explanation  of 
his  having  mentioned  only  one  close  in  the  occupation  of 
Watson  in  the  will,  that  the  testator  gave  him  certain  verbal 
instructions  for  the  will,  and  in .  thos'e  verbal  instructions 
described  the  land  in  the  occupation  of  Watson  as  a 
'close,'  but  added,  that  he  hardly  knew  what  Watson  occu- 
pied ;  that  the  will  was  made  from  the  written  and  verbal 
instructions.  The  witness  further  stated,  that  from  what 
passed,  he  understood  it  to  be  the  testator's  intention  to  give 
all  the  land  in  Kirton  in  the  occupation  of  Watson  to  his  great 
nephew  John  Richardson:  that  in  consequence  of  the  tes- 
tator's not  being  certain  what  land  Watson  occupied,  a 
person  of  the  name  of  Neal,  w*ho  was  supposed  to  know 
the  testator's  land,  was  called  in  and  asked  by  the  witness, 
in  testator's  presence,  whether  the  land  in  the  occupation 
of  Watson  was  in  one  close  or  two,  and  that  Neale  said  it 
was  all  in  one  close ;  and  that  he  witness,  in  consequence  of 
this  information,  described  it  in  the  will  as  above-men- 
tioned. The  closes  in  question  had  formed  a  part  of 
Atkinsons  farm  24  years  before  and  till  they  came  into  the 
possession  of  Watson,  The  learned  judge  thought  this  evi- 
dence could  not  be  submitted  to  the  jury,  and  directed  them 
to. find  a  verdict  for  the  plaintiff,  damages  12/.  1 15.  7d» 
The  questions  for  the  opinion  of  the  Court  are, 

1.  Whether  the  evidence  on  the  part  of  the  defendant 
ought  to  have  been  received  ? 

2.  Whether  the  jury  ought,  upon  the  whole  admissible 
evidence,  to  have  found  a  verdictfor  defendant? 

3.  Whether  the  evidence  ought  to  have  been  submitted 
to  the  jury  for  them  to  find  a  verdict  for  the  defendant  or 
for  the  plaintiff,  according  as  they  should  find  that  it  was 
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or  was  not  the  intention  of  the  testator  to  give  both  tli« 
closes  to  his  great  nephew,  John  Ric/utrdion  ? 

4,  Whether  the  devisee,  the  testator's  great  nephew 
John  Richardson,  might  not  be  entitled  under  the  device  to 
ooe  of  the  two  closes,  and  if  so,  whether  the  heir  or  devi- 
see should  have  the  option  ? 


Amos,  for  the  plaintiff.  The  statute  of  wills  and  the 
statute  of  frauds  both  require  that  the  will  of  the  testator 
should  be  in  writing,  and  the  judgment  of  the  Court  must 
proceed  upon  the  meaning  of  the  words  which  are  used  ia 
the  will.  It  is  not  for  the  Court  to  say  what  the  meaning 
of  the  testator  was,  if  the  words  used  by  him  will  not 
bear  that  interpretation.  Tindal,  C.  J.,  in  his  judgment 
in  Miller  v.  Travers  [a),  mentions  two  classes  of  casen  in 
which  parol  evidence  is  admissible  ;  first,  ''  where  the  de- 
scription of  the  thing  devised  or  of  the  devisee  is  clear 
upon  the  face  of  the  will,  but  upon  the  death  of  the  tes- 
tator it  is  found  that  there  are  more  than  one  estate  or 
subject-matter  of  devise,  or  more  than  one  person  whose 
description  follows  out  and  fills  the  words  used  in  the  will* 
The  other  class  of  cases  is  that  in  which  the  description 
contained  in  the  will  of  the  thing  intended  to  be  devised, 
or  of  the  person  who  is  intended  to  take,  is  true  in  part, 
but  not  true  in  every  particular."  Here  if  there  had  been 
any  ground  for  inferring  that  the  testator  had  any  particular 
close  in  view,  this  case  might  have  been  considered  as 
within  the  first  class  of  cases,  and  parol  evidence  might 
have  been  admissible.  There  is,  however,  no  ground  for 
any  inference  of  that  sort.  The  maxim  ambiguitas  rer- 
iorum  latens,  verijicatione  suppletur,  is  certainly  laid  down 
in  broad  and  general  terms  in  Lord  Bacoti's  works  {b),  but 
if  the  illustrations  of  the  maxim  given  by  Lord  Bacon  are 
examined,  they  will  be  found  to  range  themselves  within 
the  two  classes  mentioned  by  Tindal,  C.  J.  In  Druce  v. 
Dtnison  (c),  Lord  Eldon  says,  ''  When  a  man  devises  to 

(tf)  8  Bingh.  244.  (c)  6  Ves.  Jun.  997. 

{h)  Bacon's  Workd,  voU  xiii.  192. 
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his  son  John,  and  happens  to  have  two  sons  of  that  name,         i833. 
supposing  one  to  be  dead,  there  is  a  latent   ambiguity, 
letting  in  parol  evidence^  but  parol  evidence  perfectly  con-  «. 

sistent  with  that  described  in  the  instrument.''  This  de-  ^^"ok. 
cision  is  in  accordance  with  the  judgment  in  Miller  v. 
Trovers.  Dawset  v.  Stoeet  (a)  is  a  case  decided  upon  the 
same  principle.  There  the  testator  bequeathed  a  legacy 
to  John  and  Benedict,  sons  of  J.  S. ;  J.  S.  had  two  sona, 
James  and  Benedict,  but  no  son  of  the  name  of  John,  and 
it  was  held  that  James  should  take  the  legacy. 

To  constitute  a  case  of  election,  the  presumption  of  an 
intention  to  give  an  election  must  arise  upon  the  face  of  the 
will  or  instrument  itself;  as  where  a  man  grants  18  acres 
out  of  his  wood,  containing  100  acres,  or  where  a  testator 
devises  land  at  S.  and  he  is  possessed  of  land  at  North  and 
at  South  S. 

The  declarations  by  the  testator  in  1825  are  inadmis- 
sible to  explain  the  will  of  1827,  inasmuch  as  these  decla- 
rations were  made  at  the  time  of  making  the  will  in  18£5, 
in  which  the  property  is  not  devised  in  the  same  manner 
as  by  the  will  of  1827;    Thomas  v.  Thomas  {b), 

N.  R,  Clarke,  contr^.  The  Court  will  put  such  con- 
struction upon  the  words  of  the  will  as  will  give  effect  to 
the  intention  of  the  testator,  without  reference  to  any  ex- 
trinsic evidence,  except  that  which  shews  that  there  are 
two  closes.  The  argument  on  the  other  side  does  not 
apply  to  this  case.  It  would  have  been  applicable  if  the 
words  in  the  will  had  been^  I  give  one  of  the  two  closes  in 
the  occupation  of  Watson,  The  testator  says  the  close 
in  the  occupation  of  Watson,  by  which  is  clearly  meant 
all  the  land  in  Watson^s  occupation,  and  there  is  nothing 
in  the  will  indicative  of  a  contrary  intention.  The  testator 
gives  first  the  farm  in  the  occupation  of  Atkinson  to  his 
great  nephew.  These  two  fields  are  contiguous^  and  had 
been  formerly  part  of  the  farm  occupied  by  Atkinson. 
After  the  devise  of  the  farm;  which  is  the  substantive  de** 

(«)  Ambler;  175.  (6)  6  T.  R.  dTT^ 
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vise,  there  is  the  devise  of  the  close  in  the  occupation  of 

w.^lTXT'^       Watson.     The  testator  must  have  intended  to  give   both 
Richardson  ^ 

V.  those   fields   when  he  used  the  word  close.    The   meau- 

ing  of  "  close'*    is  not  confined    to   a  field  inclosed    by 
hedges.     A  common,  a  piece  of  waste  ground,  or  part  of 
a  forest,  may  be  described  as  a  close.     In  numerous  cases 
property  not  specifically  described  in  the  will  has  been  held 
to  pass  by  it.     In  Press  v.   Parker  (a)  a  coal-cellar,  not 
included   in    the    description,    was   held    to    pass   to    the 
devisee.    Although  in  the  case  of  Doe  v.  Oxenden{b)t  ManS'- 
Jield,  C.  J.   thought   that  evidence  ought  not  to   be    re- 
ceived  to  extend  the  operation  of  the  will  to  an   estate 
to  which  the  words  of  the  devise  did  not  strictly  apply,  yet 
from  the  observations  made  by  him  in  delivering  judgment 
it  may  be  inferred,  that  the  Court  would  have  admitted  the 
evidence  if  in  that  case  the  devise  would  otherwise  have 
had  no  operation.     Therefore  that  case  is  an  authority  in 
favour  of  the  claim  of  the  present  defendant,  for  if  the  evi- 
dence of  intention  be  not  received,  and  this  be  not  a  case 
for  election,  the  devise  will  fail  to  have  any  operation  m  bat- 
ever.      In  hane  v.  Earl  Stanhope  (c)  leasehold   property 
was    held   to  pass  under  the  word    "  farms.*'     This  case 
shews  the  length  the  Courts  will  go  to  effectuate   the  in- 
tention of  the  testator.      Had  the  testator  intended   one 
field  only  to  pass,  he  would  have  said  a  close,  and  not  the 
close  in  the  occupation  of  Watson. 

This  case  comes  within  the  second  class  of  cases 
mentioned  by  Tindal,  C.  J.,  in  Miller  v.  Travers:  the 
description  is  true  in  part,  but  not  true  in  every  par- 
ticular. There  are  many  other  cases  upon  this  subject, 
although  none  are  precisely  in  point.  In  Goodtitk 
V.  Southern  (d),  by  a  devise  of  **  all  that  my  farm,  called 
Trogue's  Farm,  now  in  the  occupation  of  il.  C,"  lands, 
parcel  of  Trogue's  Farm,  not  in  the  occupation  of  A.  C, 
were  held  to  pass.  [Parke,  J.  In  that  case  the  former 
part  of  the  description  was  correct,  and  the  latter  part  was 

(tf)  2  Bingh.  456.  (f)  C  T.R.  345. 

\b)  3  Taunt.  156.  (<Q  1  M.  &  S.  298i 


Richardson 
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rejected,  on  the  ground  that  falsa  demonstratio  non  nocet]. 
In  Doe  V.  Roberts  {a),  Bayley,  J.  says,  *^  If  the  de- 
scription is  not  precise;  if  you  cannot  satisfy  the  will,  .v. 
unless  additional  property  passes  besides  that  which  ^^  atson. 
is  described,  then  you  must  presume  that  the  testator  in- 
tended to  pass  that  property,  and  that  his  description  is 
inaccurate.*'  It  has  been  contended  that  declarations  by 
the  testator  are  not  evidence  of  his  intention  to  devise, 
unless  they  are  made  at  the  time  of  making  the  will.  The 
instructions  for  the  will  made  in  1825,  and  what  occurred  at 
that  time,  are  not  offered  in  evidence  of  the  mode  in  which 
the  testator  intended  to  dispose  of  the  property,  but  merely 
to  shew  that  by  the  expression  in  the  will,  **  the  close,"  the 
testator  intended  to  comprise  all  the  land  occupied  by 
Watson. 

jitnos  in  reply.    "  Close,*'  in  pleadings,  may  mean  an 
uninclosed  piece  of  ground ;  but  here  the  word  is  used  in 

r 

a  popular  sense,  and  means  a  field.  In  Gdodtitle  v. 
Southern  the  devise  was  of  alt  that  farm  called  Trogue's 
Farm,  and  the  words  of  the  will  could  not  be  satis- 
fied unless  the  whole  had  passed ;  and  if  that  part  of  the 
description  which  was  untrue  was  rejected  as  useless, 
enough  would  remain  to  carry  the  estate  to  the  devisee. 
Lane  v.  The  Earl  of  Stanhope  turned  upon  the  meaning  of 
the  word  *'  farm."  In  Press  v.  Parker  it  was  held,  that 
the  coal  cellar  was  parcel  of  the  messuage,  and  therefore 
passed  with  it  to  the  devisee.  It  is  said,  that  this  case  Is 
within  the  second  class  of  cases  mentioned  by  Chief  Justice 
Tindal,  in  Millar  v.  leavers;  but  to  bring  a  case  within 
that  class  you  must  be  able  to  strike  out  that  part  of  the 
description  which  is  incorrect. 

Denman,C.  J.— It  appears  to  me  that  the  ambiguity 
in  the  will  is  clearly  a  latent  ambiguity  capable  of  being 
explained  by  parol  evidence.    Evidence  has  been  produced^ 

(a)  5B.&Ald.  407. 
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but  I  think  that  evidence  does  not  at  all  explain  what  the 
Rich  rmom    ^^^^^^^^  meant,  whether  he  intended   the  one  or  the  other 
V.  of  the  closes  to  pass  by  his  will,  and  to  be  enjoyed  by  the 

devisee.  The  devise  therefore  is  void,  and  the  plaintiff,  as 
heir-at-law,  must  recover  the  premises.  Nor  is  this  a  case 
of  election;  for  there  can  be  no  election,  except  where  there 
is  a  clear  intention  that  out  of  a  mass  some  portion  shall 
be  chosen.  Assuming  that  the  evidence  as  to  the  title  of 
the  property  is  admissible,  the  remainder  of  the  evidence 
is,  that  the  testator  gave  verbal  instructions  and  described 
the  property  as  a  close  in  the  occupation  of  fVatson,  but 
intended  to  give  all  that  was  occupied  by  Watson  in  that 
parish.  It  is,  therefore,  not  possible  to  say  that  the  tes- 
tator meant  to  give  either  the  one  or  the  other  of  the 
closes  in  the  occupation  of  Watson. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  the  parol 
evidence  does  not  shew  which  close  the  testator  intended 
to  devise.  The  evidence  only  shews  that  he  intended  to 
give  something  in  the  occupation  of  Watson.  In  Goodtitle 
v.  Southern,  Trogue*s  Farm  was  a  certain  description  suffi- 
cient to  pass  the  property,  and  whether  it  was  or  was 
not  in  the  occupation  of  the  person  named  in  the  ^H\ 
could  not  make  any  difference,  as  the  false  description 
afterwards  could  not  vitiate  the  previous  correct  descrip- 
tion. The  testator  in  this  will  uses  the  word  ''  closes'* 
several  times,  therefore  the  word  '*  close"  cannot  be  said  to 
mean  more  than  one  close.  Then  1  apprehend  that  this  is 
not  a  case  of  election.  A  party  has  an  election  where  it 
appears  on  the  face  of  the  instrument  that  there  is  some- 
thing from  which  the  selection  can  be  made,  as  in  the  case 
mentioned  in  Co.  IJtt.  where  a  man  grants  one  of  the  two 
horses  in  his  stable.  Or,  in  a  case  of  election,  as  stated 
in  Lonl  Diicons  Maxims  of  the  Law,  where  a  man  grants 
ten  acres  of  wood  in  a  place  where  he  hath  a  hundred 
aciYs.  In  .>  Co.  Rqu  (k>  ft,  ^a)  it  is  said,  "  if  a  man  has 
two  sons,  both  baptixed  bv  tho   name  of  .Tohn^  and  con- 
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ceiving  that  the  cider  (who  had  been  long  absent)  is  dead, 
devises  his  land,  by  his  will  in  writing,  to  his  son  John   j^^icuIkmou 
generally^  and  in  truth  the  elder  is  living,  in  this  case  the  v. 

younger  son  may,  in  pleading  or  in  evidence,  allege  the  de- 
vise to  him,  and  if  it  be  denied  he  may  produce  witnesses  to 
prove  his  father's  intent,  that  he  thought  the  other  to  be  dead ; 
and  it  is  afterwards  said,  "  if  no  direct  proof  can  be  made 
of  his  intent,  then  the  devise  is  void  for  the  uncertainty.'' 
In  Mohun  v.  Mohun  {a)  the  testator  had  intended  to  devise 
something  to  his  family,  but  it  was  not  possible  to  say 
what  he  intended  to  devise,  and  the  will  was  held  to  be 
void  for  uncertainty.  In  this  case  it  being  impossible  to 
say  which  close  the  testator  intended  to  devise,  the  devise 
is  void  for  uncertainty,  and  the  heir-at-law  is  entitled. 

ParkEi  J.-^I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  and  it  is  with  some  regret  that  I  come  to  this 
conclusion,  because  upon  the  evidence  it  appears  to  me 
that  the  testator  intended  something  to  pass  to  the  devisee; 
but  at  the  same  time  I  should  be  still  more  sorry  to  break 
through  the  rules  of  law.  The  lessor  of  the  plaintiff  is  entitled 
to  the  property  as  heir-at-law,  if  nothing  passes  by  the  will. 
When  the  testator  makes  use  of  the  word  *' close"  he  evi- 
dently uses  the  word  in  its  popular  and  ordinary  sense, 
because  in  other  parts  of  his  will  he  uses  the  word  ''  closes.'' 
I  cannot  say  upon  the  evidence  offered  which  of  the  closes 
was  intended  to  be  devised.  Evidence  as  to  the  meaning 
of  the  word  close  in  the  will  would  have  been  admissible. 
Where  there  is  a  devise  to  A.  and  there  are  two  per- 
sons of  that  name,  evidence  is  admissible  to  shew  which 
was  intended,  according  to  th6  rule  laid  down  in  Miller  s. 
leavers;  but  the  question  is,  what  meaning  can  be  put 
upon  the  words  used  by  the  testator  in  his  will,  as  the 
statute  of  frauds  and  the  statute  of  wills  both  require  the 
will  to  be  in  writing  ?     In  the  former  will  offered  in  evi- 

(a)  Swanse.  sol. 
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(ience  there  is  precisely  the  same  clause  as  in  this,  raising 
the  same  difficulty.  Supposing  this  former  will  to  be 
admissible  in  evidence,  it  does  not  shew  that  the  testator 
meant  to  devise  one  close.  The  other  evidence  merelv 
shews  that  the  testator  was  mistaken  in  thinking  that  he 
was  only  possessed  of  one  close  in  the  occupation  of 
Watson,  It  does  not  take  away  the  doubt  as  to  which 
close  was  intended  to  be  devised.  It  is  said  that  the 
devisee  here  has  an  election.  It  is  quite  clear  that  a  right 
to  elect  only  arises  where  the  intention  to  give  an  election 
appears  upon  the  face  of  the  instrument.  Thus,  iu  the 
instance  in  Bacon's  Maxims,  which  has  been  already  al- 
luded to,  where  a  man  grants  ten  acres  of  wood  in  Sale, 
and  he  has  100  acres  of  wood  there,  or  where  a  lessor,  seised 
of  the  manor  of  South  S.  and  North  S.  leases  unnm  mane- 
rinm  de  S.,  or  being  seised  of  two  tenements  in  St.  Dun- 
stan*8,  leases  one.  Looking  at  this  will  it  does  not  appear 
that  one  of  two  closes  is  intended  to  be  given,  and  there- 
fore in  this  case  there  is  no  election. 

Postea  to  the  plaintiff  (a). 

(a)  See  Doe  v.  Martin  and  RichardSy  ante. 


A  deed  is  well 
executed  by  an 
illiierate  per- 
son, if  it  be 
signed  by  a 
third  person  at 
his  request 
and  in  his  pre- 
sence. 

It  is  not  ne- 
cessary that 
the  deed 
should  have 
been  previous- 
ly read  over  to 
him,  unless  he 
had  requirecl 


The  King  v.  The  Inhabitants  of  Longnor. 

Upon  an  appeal  against  an  order  of  removal,  whereby 
John  Plant  was  removed  from  Macclesfield,  in  the  county  of 
Chester,  to  Longnor,  in  the  county  of  Stafford,  the  Court 
of  Quarter  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case: — 

In  April  1811  the  pauper,  then  a  minor,  was  desirous  of 
being  apprenticed  to  Halph  Robinson,  a  shoemaker  living 
at  Longnor,  for  whom  he  had  worked  from  the  preceding 
November.  An  indenture  was  accordingly  prepared  by 
an  attorney  residing  at  some  distance,  upon  paper  properly 
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stamped,  and  their  seals  were  affixed  to  the  bottom  of  the 
paper,  opposite  to  which  the  names  of  the  master,  the      ti    K    c 
pauper,  and  his  father  were  intended  to  be  written.     The  v, 

indenture  was  fetched  away  by  the  pauperis  father,  and 
carried  to  the  pauper  at  Longnor  to  be  executed.  Neither 
the  pauper  nor  his  father  could  write.  They  requested  a 
person  of  the  name  of  Nadin  to  write  their  names  opposite 
to  two  of  the  seals  at  the  bottom  of  the  paper.  This  was 
done  by  Nadin  in  the  presence  of  the  pauper  and  his  father. 
At  this  time  the  indenture  was  not  read  over,  nor  was  any 
thing  whatever  said  or  done  by  Naditt,  the  pauper,  or  the 
father,  except  the  signing  by  Nadin.  The  indenture  was 
immediately  taken  by  the  pauper  to  his  master  and  left 
with  him,  and  the  master  then  signed  his  name  opposite  to 
the  third  seal.  There  was  no  attesting  witness  to  the  exe- 
cution by  any  of  the  parties.  In  a  month  or  two  after  the 
signing  of  the  indenture,  it  was  taken  by  the  pauper,  at  the 
desire  of  the  master,  to  the  attorney  who  had  prepared  it, 
to  get  the  date  altered,  and  it  was  then,  for  the  first  time, 
read  over  by  the  attorney  to  the  pauper,  and  was  approved 
by  him.  The  alteration  was  not  made,  and  the  pauper  car- 
ried the  indenture  back  and  gave  it  again  to  his  master.  The 
pauper  served  under  the  indenture  nearly  four  years,  re- 
siding in  the  appellant  township.  The  pauper,  who  was 
called  as  a  witness  by  the  respondents,  being  asked  by  the 
Court  with  what  intention  or  for  what  purpose  he  gave  the 
indenture  to  his  master,  answered,  "  When  I  gave  it  to  my 
master  I  considered  myself  then  fast;'*  and  afterwards 
stated,  in  answer  to  another  question  from  the  Court,  that 
he  considered  himself  bound  from  the  time  of  the  signing, 
and  ever  afterwards. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  indenture  was  so  executed  as  to  enable  the  pauper  to 
acquire  a  settlement  by  service  under  it. 

Lloyd,  in  support  of  the  order  of  sessions,  was  stopped 
by  the  Court. 

F  P 


ThoKiNo 
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1833.  Campbell,  S.  G.  and  Cottiiigham,  contr^. — There  is   no 

valid  execBtion  either  by  the  father  or  the  son.     Not  by  the 
v.  father,  for  he  was  ignorant  of  the  contents  of  the  instru- 

LoMONOR.  ment,  and  it  was  not  read  over  to  him.  [Denman,  C.  J. 
Suppose  he  had  been  literate^  and  had  not  read  over  the 
instrument,  would  not  his  execution  of  it  have  been  good  ?] 
It  is  stated  in  the  case  that  neither  the  father  nor  the  son 
could  write  his  name.  \^Parke,i.  He  may  still  have  been 
able  to  read.  He  signs  it  upon  the  credit  of  those  by 
whom  it  is  prepared.]  It  does  not  appear  either  that  it 
was  read  to  him,  or  that  he  read  it.  [Parke,  J.  According 
to  the  authority  of  ThoroughgoocTs  case  {a),  the  father's 
execution  is  valid.  There  it  is  laid  down,  that  if  a  party  is 
illiterate,  he  is  not  bound  to  execute  the  deed  unless  it  be 
read  to  him;  that  he  may  call  upon  any  person  present  to 
read  it  to  hinn  and  that  if  it  be  read  falsely  it  is  not  bind- 
ing; otherwise,  if  it  be  read  fairly.  Under  the  circum- 
stances found  by  the  case,  the  execution  by  the  father  may 
have  been  quite  sufficient.]  That  which  was  done  by  the 
pauper  and  hi3  father  was  by  consent  only.  Being  unable 
to  write  they  should  have  executed  as  marksmen.  King  v. 
Rifton  (6).  The  delivery  is  not  sufficient.  It  was  taken 
by  the  pauper  to  the  master,  which  is  not  sufficient. 
[Parke,  J.  It  was  given  by  the  father  to  deliver  to  the 
master.     There  can  be  no  doubt  as  to  the  delivery.] 

By  the  Court, — There  is  no  doubt  that  the  execution  by 
the  father  is  sufficient,  and  wa  think  that  of  the  son  is  also 
good.  The  whole  transaction  is  such  as  ordinarily  takes 
place  in  the  execution  of  such  instruments.  Thorough- 
good^s  case  is  an  express  authority  to  shew  that  the  execu- 
tion is  good. 

Order  of  Sessions  coniirnled  (c). 

(o)  2  Co.  Rep.  9.  (6)  9'East,  «95. 

(c)  See  Sbep.  Touch.  56;  Bennett  v.  Vade,  2  Atk.  327. 
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In  the  matter  of  William  Battine,  D.  C.  L.  in  re 

Battinb* 

Dr.    battine   had    been   Advocate-General   to   the  under  7  Geo, 

Admiralty,  and  upon  his  being  superseded  in  his  office  he  ^>  ^:  ^7>  *^^^- 
i  .  .  .      T>  •  r.  .  19,  It  18  com. 

presented  a  petition  to  the  Frmce  Regent^  praymg  some  petent  to  the 

provision  uport  retirement^  in    remuneration   for  his    past  J^J''®",' 
services.      This  petition  was  referred  to  the  Lords  Com-  Court,  with 
missioners  of  the  Admiralty,  who  recommended  his  Royal  ^j^^  Lords'of^ 
Highness  to  grant  a  pension  to  the  amount  of  200/.  per  the  Admiralty, 
annum,  in  consideration  of  his  ill  health,  and  the  length  of  payment  to 
time  he  had  been  in  the  office.     The  Prince  Regent,  on  the  the  assignee  of 
behalf  of  his  Majesty,  and   with  the  advice  of  the  Privy  pension  charg- 

Council,  accordingly  ordered  that  a  pension  of  200/.  a  year  ^  .^°  ^"®  "^^J 

esumates,  and 

should  be  granted  to  him,  the  same  pension  to  commence  granted  to  the 
from  the  day  on  which  he  ceased  to  hold  his  office,  and  to  [ht^Crown^ 
be  placed  to  the  ordinary  estimates  of  his  Majesty's  navy;  upon  his  being 
and  the  Lords  Commissioners  of  the  Admiralty  were  to  the^c^ceof'^ 
give  further  directions  therein.     The  order  by  which  the  advocate  to 
pension  was  granted  was  dated  **  At  the  Court  of  Carlton  Admiralty,  in 
Palace,  the  8th  of  May,   1812."    In  September,   ^831,  ^°||^j^^^^^^ 
Dr.  Battine  applied  to  take  the  benefit  of  the  Insolvent  and  length  of 
Debtors'  Act,  (7  Geo.  4,  c.  57.)    On  the  17th  November  hS^£Jf 
he  was  discharged,  and  the  chief  commissioner  made  an  the  office. 
order  that  180/.  per  annum  should  be  paid  to  the  assignees 
out  of  the  pension  of  200/.      This  order  was  communi- 
cated to  the  Lords  Commissioners  of  the  Admiralty,  who 
consented  thereto,  and  have  since  refused  to  pay  to  Dr. 
Battine  any  part  of  the  sum  of  180/. 

In  Michaelmas  term  last  Follett  obtained  a  rule,  calling 
upon  the  commissioners,  upon  notice  given  to  their  chief 
clerk,  to  shew  cause  why  a  writ  of  prohibition  should  not 
issue  against  them  to  prohibit  them  from  proceeding  on  their 
order  of  17th  November,  1831,  for  the  assignment  of  s 
portion  of  a  certain  pension  granted  to  William  Battine  by 
his  Royal  Highness  the  Prince  Regent  in  council,  acting 
in  the  name  and  behalf  of  his  late  Majesty  King  George  3, 

p  p  2 
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on  the  8di  May,  1812,  and  held  during  the  pleasure  of  his 
Majesty  (a). 


(a)  At  tlieCouft  at  Carlton  House, 
the  Ql\\  of  May,  1819,  present 
His  Royal  Highness  the  Prince 
Regent,  in  Council. 
Whereas  there  was  this  day  read 
at  the  council  hoard  a  report  from 
a  committee  of  the  Lords  of  his 
Majesty's  most  Honourahle  Privy 
Council,  dated  the  6th  inst.,  in  the 
words     following : — Your     Royal 
Highness  having  been  pleased  by 
your  order  in  council,  of  the  ^th 
of  March  last,  in  the  name  and  on 
the  behalf  of  his  Majesty,  to  refer 
unto  this  committee  a  report  from 
the  Right  Honourable  the  Lords 
Commissioners  of  the  Admiralty, 
^ated  the  28th  of  the  preceding 
month,  on  the  memorial  of  Dr. 
William  Batline,  late  his  Majesty's 
Advocate-General  in  his  office  of 
Admiralty,  stating    that    he   has 
been  superseded  in  his  office  with- 
out being  allowed  an  opportunity 
of  vindicating  himself  from  any 
imputation  which  may  have  been 
alleged  against  him,  and  praying 
some  provision  on  retirement,  in 
remuneration  of  his  past  services 
during  the  space  of  20  years ;  in 
which  report  the  said  lords  com- 
missioners state  that  having  esta- 
blished the  facts  of  Dr.  B.'s  hav- 
ing for  some  years  almost  wholly 
discontinued    his    attendance    in 
Court,  and  of  his  having  from  ill 
)icalih,  or  the  deranged  state  of 
his  affiiirs,  or  both,  become  inca- 
pable of  regularly  performing  the 
duties  of  his  important  office,  they 
had  felt  it  to  be  their  duty  to  ap- 
point another  person  to  perform 
the  duties  of  that  situation,  there- 
&re  they  submit  whether  it  may 


be  proper  to  grant  Dr.  B.  a  peny 
sion,  in  consideration  of  his  ill 
health,  the  length  of  time  he  has 
been  in  the  office;  but  recom- 
mend, in  case  your  Royal  High- 
ness should  be  pleased  to  grant 
him  a  pension,  that  the  amount 
thereof  should  not  exceed  200/. 
per  annum,  the  same  being  the 
amount  of  the  salary  paid  the 
Admiralty  advocate. 

The  lords  of  the  committee,  in 
obedience  to  your  Royal  Higli- 
ness's  said  order  of  reference,  hav- 
ing taken  the  said  report  into  con* 
sideration,  agree  humbly  to  report 
their  opinion  to  your  Royal  High- 
ness that  it  may  be  advisable  for 
your  Royal  Highness,  under  all 
the  circumstances  of  the  case,  to 
grant  to  the  said  Dr.  William 
Battine,  in  the  name  and  on  the 
behalf  of  his  Majesty,  a  pension  of 
200/.  per  annum,  the  same  to 
commence  from  the  day  he  ceased 
to  hold  his  office,  to  be  charged 
on  the  ordinary  estimates  uf 
the  navy.  His  Royal  Highness 
the  Prince  Regent,  having  taken 
the  said  report  into  consider- 
ation, was  pleased,  in  the  name 
and  on  the  behalf  of  his  Majesty, 
and  by  and  with  the  advice  of  his 
Majesty's  most  Honourable  Privy 
Council,  to  approve  of  what  is 
therein  proposed,  and  to  order, 
as  it  is  hereby  ordered,  that  a 
pension  of  200/.  per  annum  be 
granted  to  the  said  Dr.  William 
Bulline,  the  same  to  commence 
from  the  day  on  which  he  ceased 
to  hold  his  office,  to  be  placed  to 
the  ordinary  estimate  of  his  Ma- 
jesty's navy ;  and  the  Right  Ho- 
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It  was  stated  in  the  affidavits  filed  in  answer  to  this  rule, 
that  Dr.  BaUiNe,  in  the  first  instance,  when  it  was  proposed 
to  make  an  order  for  the  payment  of  180/.  out  of  his  pen- 
sion, refused  to  take  his  discharge  upon  those  terms,  but 
after  hesitating  for  a  short  time  agreed  to  the  order,  signed 
the  necessary  paper,  and  was  allowed  to  go  at  large. 

Campbell,  S.  G.,  for  the  commissioners  of  the  Insolvent 
Debtors'  Court,  now  shewed  cause.  If  the  Court  send  a 
prohibition  in  this  case  they  will  constitute  themselves  a 
court  of  review  for  all  the  decisions  of  the  Insolvent  Court. 
There  are  many  authorities  to  shew  that  this  Court  will 
not  interfere  with  the  decisions  of  a  Court  of  Record. 
[Parke,  J.  That  is  where  the  Court  has  jurisdiction]. 
Supposing  Dr.  Bat  tine  had  been  subject  to  the  bankrupt 
laws,  and  the  Chancellor  had  made  a  similar  order,  this 
Court  would  not  have  interfered.  Where  an  application 
was  made  for  a  prohibition  against  the  Lord  Chancellor, 
for  having  exceeded  his  jurisdiction  in  bankruptcy,  the 
Court  refused  the  application ;  Ex  parte  Cowan  (n). 
{Parke^  J.  In  that  case  the  matter  was  within  the  jurisdic- 
tion of  the  Chancellor].  [Littledale,  J.  There  are  cases 
in  Com.  Dig.  which  shew  that  prohibitions  may  issue  to 
the  duchy  courts  and  the  courts  of  the  counties  palatine. 
This  shews  that  the  Court  can  send  a  prohibition  to  some 
Courts  of  Record.] 

This  is  a  matter  within  the  jurisdiction  of  the  Insolvent 
Debtors'  Court.     The  Insolvent  Debtors'  Act  (6)  directs 


nourablc  the  Lords  CommissioDers 
of  the  Admiralty  nrc  to  give  the 
necessary  directions  therein  ac- 
cordingly. 

(Signed)      Chetwynd. 

(o)  3  B.  &A.193. 

(b)  Sect.  xt.  **Sucb  prisoner  shall 
at  the  time  of  subscribing  the  said 
petition,  duly  execute  a  convey- 
ance and  assignment  to  the  pro- 
Tisiotud  assignee  of  the  said  Court, 


in  such  form  as  is  to  this  act  an- 
nexed, of  all  the  estate,  right,  title, 
interest,  and  trust  of  such  prisoner 
in  and  to  all  the  real  and  personal 
estate  and  effects  of  such  prisoner, 
both  within  this  realm  and  abroad, 
except  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries  of 
such  person  and  his  or  her  family, 
and  the  working  tools  and  imple- 
ments of  stich  prisone^,  not  ex- 
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all  the  eflfects  of  the  insolvent  to  be  assimied  for  the  benefit 

D 

of  his  creditors.     The  29th  section  (a)  excepts  certain  pen- 


ceeding  in  the  whole  the  value  of 
twenty  pounds,  ami  of  all  future 
estate,  right,  title,  interest,  mid 
trust  of  such  prisoner  in  or  to  any 
real  and  personal  estate  and  effects 
wtthin  this  realm  or  abroad,  which 
such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to 
him  or  her  before  lie  or  she  shall 
become  entitled  to  his  or  her  final 
discharge  in  pursuance  of  this  act, 
according  to  the  adjudication  made 
in  that  behalf,  or  in  case  such  pri- 
soner shall  obtain  his  or  her  dis- 
charge from  custody  without  any 
adjudication  being  made  in  the 
matter  of  his  or  her  petition,  then 
before  such  prisoner  shall  be  at 
lai^e  and  out  of  custody,  and  of 
all  debts  due  or  growing  due  to 
such  prisoner,  or  to  be  due  to  him 
or  her  before  such  discharge  as 
aforesaid;  which  conveyance  and 
assignment  so  executed  as  afore- 
said, in  form  aforesaid,  shall  vest 
all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal 
estates  and  effects  as  aforesaid  of 
every  nature  and  kind  whatsoever, 
and  all  such  debts  as  aforesaid,  in 
the  said  provisional  assignee.  " 

(fl)  Sec.  29.  "  Provided  al\va)s, 
that  nothing  in  this  act  contained 
shall  extend  to  entitle  the  assignee 
or  assignees  of  the  estate  and  effects 
of  any  such  prisoner,  being,  or  hav- 
ing been,  an  officer  of  the  army  or 
navy  or  an  officer  or  clerk,  or  other- 
wise employed  or  engaged  in  the  ser- 
vice of  his  majesty  in  the  customs 
or  excise;  or  any  civil  office  or 


other  department  whatsoever,  or 
being  or  having  been  in  thenavaJ  or 
military  service  of  the  East  India 
Company,  or  an  officer,  or  clerk, 
or  otherwise  employed  or  engaged 
in  the  service  of  the  Court  of  Di- 
rectors of  the  said  company,  or 
being  otherwise  in  the  enjoyment 
of  any  pension  whatever  under 
any  department  of  his  majesty's 
government,  or  from  the  said  Court 
of  Directors,  to  the  pay,  half-pay, 
salary,  emoluments,  or  pension  of 
any  such  prisoner  for  the  purposes 
of  this  act;  provided  always 
nevertheless  that  it  shall  be  lawful 
fur  the  said  Court  to  order  such 
portion  of  the  pay,  half-pay,  salary, 
emoluments,  or  pension  of  any 
such  prisoner  as,  on  communica- 
tion from  the  said  Couit  to  the 
secretary  at  war,  or  the  lords  com- 
missioners of  the  admiralty,  or  the 
commissioners  of  the  customs  or 
excise,  or  the  chief  officer  of  the 
department  to  which  such  pri- 
soner may  belong  or  have  be- 
longed, under  which  such  pay, 
half  pa^,  salary,  emoluments,  or 
pension  may  be  enjoyed  by  such 
prisoner  or  the  said  Court  of  Di- 
rectors, he  or  they  may  respec- 
tively under  his  or  their  hands,  or 
under  the  hands  of  his  or  their 
chief  secretary  or  other  chief  offi- 
cer for  the  time  being,  consent  to 
in  writing  to  be  paid  to  such  as- 
signee or  assignees  in  order  that 
the  same  may  be  applied  in  pay- 
ment of  the  debts  of  such  prisoner; 
and  such  order  and  consent  being 
lodged  in  the  office  of  the  pay- 
master of  his  majesty's  forcesi  or 
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sions.     It  is  surely  therefore  for  the  Insolvent  Debtors' 

Court  to  determine  what  is  within  the  meaning  of  the  29th         j„'^^ 

section.     Whether  the  construction  put  upon  that  section      Battine. 

be  right  or  wrongs  it  is  a  question  for  them  to  determine. 

This  Court  is  not  to  be  subjected  to  continual  applications 

to  rectify  the  mistakes  of  the  Insolvent  Debtors'  Court. 

jP.  Pollock,Xmih  whom  was  Hoggins)  on  behalf  of  the 
assignees  of  Dr.  B.,  also  shewed  cause.  It  is  stated  in  the 
affidavits  that  previously  to  making  the  order.  Dr.  B.  volun« 
tarily  signed  the  instrument  assigning  the  1 80/.  per  annum« 
as  he  was  not  able  to  procure  his  discharge  without  it.  It 
is  now  too  late  for  Dr.  B.  to  say  that  the  Court  had  no  right 
to  interfere ;  Dr.  B,  was  a  party  to  the  arrangement ;  it  was 
made  with  his  consent  and  approbation.  He  has  by  that 
arrangement  procured  his  discharge,  and  now  he  comes  to 
this  Court  to  set  aside  one  of  the  terms  of  the  agreement  to 
which  he  was  a  party.  The  Insolvent  Debtors'  Court  has 
acted  in  the  same  way  in  which  this  Court  frequently  acts. 
It  often  happens  that  where  a  defendant  is  brought  up  for 
judgment  this  Court  suggests  an  arrahgemeut,  and  in  con- 
sequence of  that  arrangement  passes  a  nominal  sentence.  A 
Court  of  Record  has  a  right  so  to  mould  its  proceedings  as 
to  meet  the  justice  of  the  case. 

Folleii,  in  support  of  the  rule.  By  the  1  ith  section  of 
the  Insolvent  Debtors'  Act,  the  prisoner  is  to  make  and  as- 
sign over  all  his  real  and  personal  estate  and  effects.  A 
pension  granted  by  the  crown  is  no  part  of  the  real  or  per- 
sonal estate  which  the  debtor  has  power  to  assign.  By  the 
terms  of  the  warrant,  this  is  a  pension  determinable  at  the 

of  the  treasurer  of  the  navy,  or  of  salary,  emoluments,  or  pensioir,  as 

the  secretary  of  the  said  Court  of  shall  lie  specified  in  such  order 

Directors,  or  of  any  other  officer  or  and  consent,  shall  be  paid  to  the 

person  appointed  to  pay  or  paying  said  assignee  or  assignees,  until  the 

any    such  pay,  half-pay,   salary,  said  Court  shall  make  an  order  td 

emoiument^  or  pension,  such  por-  the  contrary." 
tion    of   the  said  pay,    half-pay^ 
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will  of  the  king,  and  therefore  cannot  be  assigned  at  com- 
mon law,  Tlariy  v.  Odium  (a).  There  is  also  a  statute  re- 
Battine.  straining  the  alienation.  The  29th  .section  gives  to  the  Court 
of  Insolvent  Debtors  jurisdiction  over  all  pensions  there  enu- 
merated, upon  application  to  the  head  of  the  department. 
This  is  not  such  a  pension  as  that  section  contemplates,  as  it 
is  not  granted  by  any  department.  [Parke,  S.  Is  not  Dr.  B, 
a  person  that  has  been  employed  in  a  civil  office  in  the  ser- 
vice of  his  majesty  in  a  department  of  the  state  f]  This  is  not 
the  species  of  pension  which  is  said  to  be  held  wider  the  de» 
pariment  of  the  Admiralty.  It  is  a  pension  granted  by  the 
king  in  council  and  by  the  mere  favour  of  the  crown.  There 
are  certain  pensions  granted  for  services  by  the  50  Geo.  3, 
c.  117,  57  Geo.  3,  c.  65,  and  several  other  acts.  This  is  not 
a  pension  of  that  description.  It  was  granted  at  the  in-» 
stance  of  Dr.  B,  himself,  and  is  not,  in  the  ordinary  mean- 
ing of  the  terms,  a  pension  for  services.  The  50  Geo,  3,  c. 
117,  requires  certain  forms  to  be  gone  through  before  a 
pension  is  granted,  which  are  not  necessary  where  the  pen- 
sion is  granted  by  the  crown.  The  pensions  mentioned  in 
that  statute  are  in  the  nature  of  pay,  and  the  consent  of 
three  of  the  conmiissioners  of  the  Treasury  is  necessary 
before  such  grants  can  be  made.  The  pension  granted  to 
Dr.  iJ.  is  not  in  the  nature  of  pay ;  it  is  held  at  the  mere 
will  of  the  crown,  and  was  granted  as  a  personal  favour. 

It  is  said  that  Dr.  B,  has  consented  to  the  assignment  of 
the  pension.  It  is  immaterial  whether  or  not  he  has  con- 
sented, for  if  the  Insolvent  Debtors'  Court  has  no  jurisdic- 
tion^ there  can  be  no  power  to  bargain  for  jurisdiction,  and 
to  make  the  assent  of  the  insolvent  to  the  assignment  the 
condition  of  his  discharge. 

It  has  been  contended  that  the  Court  will  not  grant  a 
prohibition,  as  it  was  within  the  jurisdiction  of  the  Insol- 
vent Debtors'  Court.  It  is  contended,  that  it  is  not  within 
the  jurisdiction  of  the  Insolvent  Debtors'  Court,  and  that  as 
that  is  an  inferior  Court  though  a  Court  of  Record,  if  it  has 

(a)  3T.  R.  601. 
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exceeded  its  jurisdiction,  this  Court  will  grant  a  prohibi-         1833. 
tion ;  and  the  question  is,  whether  the  Court  below  has      ^^"^^"^^ 
exceeded  its  jurisdiction.  Battime. 

Denman,  C.  J. — It  appears  to  me  that  this  pension  is 
one  within  the  meaning  of  the  29th  section  of  the  Insolvent 
Debtors'  Act,  and  that,  therefore,  this  rule  must  be  dis- 
charged. The  29th  section  was  framed  to  meet  the  case 
of  Harly  V,  Odium.  By  the  11th  section  the  prisoner  is 
to  execute  an  assignment  of  all  his  estate,  right,  interest,  and 
trust  in  and  to  all  his  real  and  personal  estate  and  effects. 

The  29th  section  excepts  certain  pensions.  That  sec- 
tion consists  of  two  parts.  First,  it  is  said  that  nothing  inx 
the  act  contained  shall  entitle  the  assignee  of  any  prisoner 
to  the  pension  of  any  prisoner  having  been  employed  in 
the  service  of  his  majesty  in  any  civil  office  or  other  depart- 
ment whatsoever,  or  any  officer  being  in  the  enjoyment  of 
any  pension  under  any  department  of  his  majesty's  govern- 
ment. Then  the  second  part  authorizes  the  Court  to  order 
such  portion  of  the  pension  to  be  paid  to  the  assignees  as 
the  chief  officer  of  the  department  to  which  the  prisoner 
may  belong  shall  consent  to  in  writing.  Upon  looking  at 
the  warrant  for  the  pension  in  this  case,  it  seems  to  me 
that  Dr.  B.  had  been  engaged  in  a  civil  office  under  the 
department  of  the  Admiralty,  and  that  he  was  in  enjoy- 
ment of  the  pension  under  that  department,  for  the  services 
he  had  performed.  It  is  unnecessary  to  consider  any  of 
the  pension  acts  which  have  been  cited.  They  may  impose 
very  proper  restrictions  in  many  cases ;  but  in  the  grant  of 
the  pension  the  department  is  named,  and  to  the  head  of 
that  department  a  communication  was  made  in  conformity 
with  the  act.  It  appears  to  me  that,  putting  a  reasonable 
construction  upon  the  29th  clause,  this  pension  is  within 
its  purview. 

LiTTLEDALE,  J. — I  am  also  of  opinion  that  this  pension 
falls  within  the  meaning  of  the  29tii  section.    The  words 
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1833.  of  that  section  are,  "  any  such  prisoner  being  in  the  enjoy- 
^'^'^^  ment  of  any  pension  whatever,  under  any  department  of 
Battine.  '*'*  majesty's  government."  There  is  no  doubt  that  Dr.  5. 
is  in  the  enjoyment  of  a  pension;  the  only  question  is, 
whether  he  enjoys  it  under  any  department.  The  office 
of  Advocate  General  to  the  Admiralty  is  a  civil  office,  and 
I  think  it  is  a  civil  office  in  the  naval  department.  It  is 
not  necessary  that  an  individual  in  the  naval  department 
should  actually  be  engaged  in  martial  proceedings.  There 
may  be  and  are  several  civil  offices  in  the  army. 

Parke,  J. — It  is  unnecessary  to  inquire  whether  this 
pension  passes  under  the  general  assignment  to  the  provi- 
sional assignee,  if  we  think  it  falls  within  the  purview  of 
the  29th  section.  That  section  gives  the  Court  of  Insol- 
vent Debtors  power  to  order  the  payment  of  pensions 
enjoyed  under  any  department  of  the  govennncnt,  with  the 
consent  of  the  chief  officer  of  the  department.  There  is 
no  statement  in  that  clause  that  the  pension  must  be 
granted  in  pursuance  of  any  act  of  parliament.  It  is  quite 
clear  that  Dr.  B.  holds  a  pension,  and  I  think  under  some 
department.  The  pension  is  to  be  paid  out  of  the  navy 
estimates ;  and  this,  I  think,  shews  that  he  holds  it  under 
the  department  of  the  navy.  If  so,  the  pension  is  quite 
within  the  29th  section. 

Rule  discharged  with  costs. 


The  King  v.  The  Lord  of  the  Manor  of  Oundle, 

Ex  parte  Pruday.   . 

J.foravalu-    J^   Hilary  term  last   Plait  had   obtained   a  rule   callin? 

able  consider-  ^-w  • 

tionpaidby      upon  the  lord  of  the  manor  of  Oundle,  m  the  county  of 

JB.,  surrenders 

a  copyhold  to  such  uses  as  B.  shall  appoint,  and  in  default  of  appointment  to  B»  in 

fee,  B.  appointt  to  C.  Sembts,  that  the  lord  it  booad  to  admit  C.  without  req«irtng  the 

previous  admission  of  B. 
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Norlhamptoiiy  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue,  directed   to  him,   commanding  him    to 
admit  John  Pruday  to  certain  copyhold  hereditaments  held 
of  the  said  manor,  pursuant  to  the  surrender  and  deed  of   P'^Ii^.^ 
appointment  made  thereof  by  Thomas  Dawson^  upon  pay-      Ovmdle. 
ment  to  the  lord  of  the  fine  and  fees  due  to  him  upon  such 
admission.    The   affidavits  filed  when  the  rule  nisi  was 
obtained  stated  as  follows:—* 

On  the  15th  of  November,  1808,  EKzabeth  Thorogood, 
widow,  customary  tenant  of  the  said  manor,  in  considera- 
tion of  '265/.  paid  by  Richard  Bagsdell,  did  out  of  Court 
by  the  rod^  according  to  the  custom  of  the  said  manor, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  by 
the  hands  of  two  customary  tenants  of  the  said  manor,  a 
messuage  situate,  8cc.  to  the  use  of  the  said  R.  Bagsdell, 
bis  heirs  and  assigns,  for  ever,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  manor. 

On  the  16th  of  October,  1809,  A.  Bagsdell  was  admitted 
tenant  of  the  premises  in  pursuance  of  the  said  surrender. 

On  the  21st  of  December,  1830,  R,  Bagsdell,  in  con- 
sideration of  the  sum  of  510/.  paid  to  him  by  T.  Dawson, 
did  out  of  Court  by  the  rod,  according  to  the  custom 
of  the  said  manor,  surrender  into  the  hands  of  the  lord  of 
the  said  manor,  by  the  hands  of  two  customary  tenants  of 
&c.  the  said  premises,  to  such  uses,  upon  such  trusts,  and  to 
and  for  such  ends,  intents  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  declarations  and 
agreements  as  the  said  jf.  Dawson  by  any  deed  or  deeds 
should  direct  or  appoint;  and  in  default  of  and  until  such 
direction  or  appointment,  to  the  use  and  behoof  of  the 
said  T,  Dawson,  his  heirs  and  assigns  for  ever,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor. 

On  the  22d  of  December,  1830,  by  an  indenture  made 
between  jT,  Dawson,  of  the  one  part,  and  Thomas  Pruday, 
of  the  other  part,  in  consideration  of  380/.  to  the  said 
T.  Dawson  paid  by  the  said  J.  Pruday,  he  the  said 
T.  Dawson,  in  exercise  of  tbe  said  powers  did  direct  and 
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1833.        appoint  that  the  said  premises  should  thenceforth  remain 

^'^^^^^^       and    be  to  the  only  proper  use  and  behoof  of  the  said 

v.  J.  Pruday^  his  heirs  and  assigns  for  ever,  according  to  the 

pie  Lord  of    custom  of  the  said  manor, 
toe  Munor  of 
OuMDL£.  On  the  20th  October,  1831,  the  last-mentioned  surren* 

der    and    deed   of   appointment    were    presented   to    the 

homage,  when  the  steward  of  the  manor  refused  to  allow 

the  homage  to  present  the  said  deed  of  appointment,  and 

refused  to  admit  the  said  J»  Pruday  to  the  said  premises, 

and    caused   a   proclamation    to    be   made    for    the    said 

3.  Dawson    to   come    into   Court  and   to  be   admitted. 

Against  this  rule 

Campbell,  S.  G.  now  shewed  cause.  A  person  who  has 
a  mere  power  need  not  be  admitted,  but  it  is  an  invariable 
rule,  that  a  purchaser,  or  one  who  has  a  beneficial  interest 
in  the  copyhold  tenements,  cannot  transfer  his  interest 
without  having  been  previously  admitted.  Dawson  had  a 
beneficial  estate,  and  was  entitled  to  be  admitted,  and  if  he 
had  died,  his  heir  might  have  been  admitted,  and  no  other 
person.  If  the  Court  decide  that  in  this  case  Pruday  is  en- 
titled to  be  admitted,  Da {(^507/,  from  whom  he  purchased  uot 
having  been  previously  admitted,  this  mode  of  conveyance 
will  universally  be  resorted  to,  as  it  will  give  a  party  the  power 
of  at  any  time  doing  that  which  would  be  tantamount  to 
admitting  himself.  This  point  has  never  yet  been  decided. 
The  case  which  has  come  nearest  to  it  is  Holder  v. 
Preston{a),  In  that  case,  a  copyholder,  being  seised  in 
fee,  surrendered  his  land  in  Court  to  the  use  of  his  will, 
and  by  his  will  directed  that  his  executors  should  sell  the 
copyhold  premises,  and  apply  the  moneys  as  therein  men- 
tioned. The  executors  did  sell  the  land,  and  by  indenture 
of  bargain  and  sale  conveyed  the  same  to  a  purchaser  in 
fee ;  the  lord  of  the  manor  refused  to  admit  the  purchaser, 
and  called  upon  the  executors  to  be  admitted.  The  Court 
were  of  opinion  that  the  lord  of  the  manor  ought  to  admit 

(a)  2  Wihon,  400. 


Tlie  Kmo 

V. 


EASTER  TERM,  III  WILL.  IV.  689 

the  purchaser  to  the  lands  in  question.     There  the  ground         18S3. 

of  the  decision  was,  that  the  executors  had  no  interest  in 

the  land,  but  a  mere  power  or  authority.     There  no  other 

person  but  the  purchaser  could  be  admitted.     But  there  is    P**  J^""^  ^f 
*      .  .  .        .  the  Manor  of 

no  case  in  which  it  was  held  that  a  person  who  had  the  Oundle. 
legal  estate  conveyed  to  him  need  not  be  admitted.  In  the 
case  of  The  King  v.  Hendon  (a),  Bonliam,  who  was  pos- 
sessed of  the  estates,  covenanted  to  surrender  to  Goodrich* 
This  covenant  the  homage  had  presented  at  the  Court,  but 
no  surrender  was  ever  made.  Goodrich  then  assigned  bis 
interest  to  Rankiu,  and  Bonham  surrendered  to  Rankin, 
who  claimed  to  be  admitted.  It  was  contended  that  Good" 
rich  ought  to  have  been  previously  admitted.  The  Court, 
however,  compelled  the  lord  to  admit  Rankin.  In  that 
case  Goodrich  could  not  have  been  admitted,  because  he 
had  no  estate  in  him.  Boddington  v.  Abernethy  (Ji)  will 
probably  be  relied  on  by  the  other  side.  The  question 
there  was  merely  whether  uses  limited  in  execution  of  a 
power  of  appointment  over  copyhold  lands  were  good* 
There  was  no  question  as  to  the  lord's  right  to  a  fine  or 
the  necessity  of  admittance. 

Piatt,  contrA.  The  deed  of  surrender  having  been  pre- 
sented by  the  homage,  and  the  lord  having  afterwards 
called  upon  Dawson  to  act  as  tenant,  he  must  be  consi- 
dered as  having  accepted  the  surrender  in  the  terms  of  the 
deed.  Now  the  terms  of  the  deed  are,  that  Dawson  shall 
appoint  the  estate,  and  in  default  of  such  appointment,  it 
should  remain  to  him  in  fee.  The  legal  estate  remained  in 
the  surrenderor;  Dawson  might  either  become  the  tenant 
or  the  appointor  of  the  tenant,  according  to  the  terms  of  the 
surrender.  After  appointment,  however,  he  could  not 
elect  to  become  tenant.  It  is  said  that  the  heir  would 
have  a  right  to  be  admitted  if  Dawson  had  died  without 
appointing.  That  is  true,  but  he  would  have  had  no  estate 
until  he  was  admitted.    The  case  of  The  King  v.  Hendon 

(a)  2  T.  R.  484.  (6)  8  D.  &  R.  6Q6;  5  B.  &  C.  776. 
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1863.        is  in   point.    There  the  lord  resisted  the   claim   to  be 

^^'^      admitted,  on  the  ground  that  two  6nes  ought  to  be  paid  to 
The  Kmo      ..  '         ^         ^      ^  .  ,  ,.         t        ^  JT^.. 

V.  hini,  the  one  from  Goodrich,  and  the  other  from  Ramcm. 

ihe^ilimoror  ®"^  ^^^  Couti  said,  "  that  they  had  frequently  declared 
OuiiDLB.  they  would  give  no  opinion  respecting  the  lord's  fine,  on 
an  application  by  a  tenant  for  a  mandamus  to  be  admitted, 
because  the  lord  has  no  right  to  the  fine  at  all  till  admit* 
tance.  All  the  lord  has  a  right  to  require  is  to  have  a 
tenant,  and  here  he  had  one  during  the  whole  time/'  If 
any  fine  was  due  to  the  lord,  an  action  might  be  maintained 
for  it.  Holder  v.  Presion  is  very  similar  to  the  present. 
Nothing  appears  in  the  affidavits,  or  in  the  documents  there 
set  out,  to  shew  any  estate  whatever  in  Daw9on» 

Denman,  C.J. — ^This  case  seems  to  me  to  be  within 
the  authorities  which  have  been  quoted^  and  which  are 
collected  in  the  second  volume  of  Watkins  on  Copyholds. 
The  surrenderee  might,  if  he  chose,  claim  to  be  admitted. 
If  on  the  other  hand  he  chose  to  execute .  the  power  of 
appointment^  I  think  the  appointee  became  tenant.  I  do 
not  give  this  as  my  final  opinion,  but  merely  as  my^present 
impression.     I  think  there  should  be  a  return. 

LiTTLBDALE,  J. — It  seems  to  me  that  there  is  no  ob- 
jection to  the  admittance  of  Pn$day,  This  will  not  at  all 
prejudice  the  lord.  The  conveyance  to  Dawson  must  have 
been  for  some  particular  purpose,  as  the  appointment  of 
Pruday  took  place  as  early  as  the  following  day.  I  do  not 
think  the  lord  is  entitled  to  a  second  admittance. 

Parke,  J. — It  seems  to  me  at  all  events  that  this  is  a 
case  in  which  there  should  be  a  return. 

Rule  absolute  for  a  mandamus. 
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1833. 


Ex  parte  Charles  Sandys. 

John  Williams  applied  for  a  mandamus  to  the 
magistrates  of  the  county  of  Kent,  calling  upon  them  to 
shew  cause  why  they  should  not  restore  Charles  Sandys  to 
the  office  of  magistrates*  clerk.  The  applicant  having  been 
for  many  years  clerk  to  the  magistrates,  has  been  by  them 
dismissed  from  the  situation  without  any  reason  bdng 
assigned  for  such  dismissal.  The  clerk  of  the  magistrates 
is  an  officer  that  has  been  recognized  by  public  acts  of 
parliament;  in  the  act  relating  to  the  returns  of  jurymen  (a), 
and  in  9  Geo.4,  c.  6l,  s.  15 (ft).  The  magistrates  cannot 
dismiss  their  clerk  at  their  mere  caprice  or  whim,  as  if  he  were 
an  ordinary  servant.  They  should  at  least  have  assigned 
some  reason  for  dismissing  a  clerk  who  had  been  so  long 
in  their  service  that  he  might  have  had  an  opportunity  of 
shewing  them  that  they  were  labouring  under  a  mistake,  if 
such  were  the  case.  They  at  least  have  a  public  trust  to 
perform  in  the  election  of  their  clerk, 


A  maeistrates' 
clerk  nas  no 
permanent 
interest  in  his 
office,  and  if 
he  be  dismis- 
sed without 
cause  no  man- 
damus lies  to 
restore  him. 


By  the  Court. — We  can  grant  no  rule  in  this  case. 
The  clerk  to  the  justices  has  no  interest  in  his  office.  It 
is  merely  an  office  at  the  pleasure  of  the  magistrates,  and 
resembles  that  of  a  vestry  clerk. 

Rule  refused. 


(a)  6  Geo.  4,  c,  50,  temhle  sec. 
10,  where  it  is  required  that  no- 
tice of  the  special  petty  sessiotis 
to  be  held  in  September  in  every 
year,  by  the  justices  of  the  peace 
in  every  division  in  England,  shall 
be  given  by  their  clerk. 


(6)  Where  the  clerk  of  the  jus- 
tices is  authorized  to  demand  and 
receive  certaia  fees  from  every 
person  to  whom  a  licence  to  sell 
excisable  liquors  is  granted  by 
the  justices. 
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A  notice  to  a 
iiifigistrate  of 
iiitentinii  to 
inovu  for  a 
rule  fiifti  for  a 
certiorari, 
on  4lic  clay 
on  which 
the  notice  is 
served,  "  or  as 
soon  after- 
wards ai  I  can 
be  heard," 
will  not  lie 
taken  to  be  a 
notice  of  an 
intention  t(» 
move  as  soon 
as  btf  law  the 
party  tnigfU 
be  heardf  i.  e. 
in  six  da^s 
after  notice. 


The  King  r.  Benjamin  Flounders,  Esq.  and  others^ 
Justices  of  the  North  Riding  of  the  County  of  York. 

>^«  TEMPLE,  in  last  Hilary  term,  had  obtained   a  rule 
calling  upon  the  justices  of  the  North  Riding  of  the  county 
of  York  to  shew  cause  why  a  certiorari  should  not  issue 
to  remove  a  certain  order  of  allowance  made  and  signed  by 
lieiijamin  Flounders,  Esq.  allowing  the  accounts  of  George 
Redhead  and  John  Goldsbroiigh,  the  then  surveyors  of  the 
highways,  in  the  township  of   Kirklivingtoii,  in    the   said 
Riding,  and  all  proceeding  relative  thereto,  and  also  a  bill 
referred  to  in  the  said  accounts.     On  the  11 /A  of  Jafwarjf, 
1833,  Mr.  Flounders  was  served  with  the  following  notice: 
''  I  do  hereby  give  you  notice  that  I  shall  on  thejirsi  day  of 
next  Ililarif  term,  or  as  soon  aftenoards  as  1  con  Ite  heard, 
move   his   niajesty^s  Court  of  King's  Bench,   for    a  rule 
calling  upon  you  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue,  directed  to  you  and  calling  upon  you  to 
certify  and  remove  into  the  said  Court  a  certain  order  of 
allowance,  8cc.     Dated  this  third  day  of  January,  1833. 

•'  Thomas  Batesr 


F.  Pollock  and  Alexander  now  shewed  cause  against 
the  rule.  Suflicicnt  notice  has  not  been  given  of  the 
prosecutor's  intention  to  move  for  the  rule.  The  ma- 
gistrates are  entitled  to  have  six  days*  notice  to  prepare 
themselves  for  shewing  cause.  The  present  notice  is  to 
be  ready  at  any  time  after  the  notice  was  given.  Here 
they  were  stopped  by  the  Court. 


Sh  James  Scarlett  and  5.  Temple  in  support  of  the  rule. 
-  The  notice  being  for  the  first  day  of  Hilary  term,  or  as  soon 
after  as  the  party  could  be  heard,  will  be  construed  by  the 
Court  as  importing  that  it  was  the  intention  of  the  prosecu- 
tor to  move  as  soon  after  as  by  law  he  might ;  Doe  v.  Culli^ 
ford  (a).     Mr.  Flounders  was  bound  to  understand  that  the 

(a)  4  D.  &  R.  240. 
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prosecutor  did  not  intend  to  move  before  lie  was  by  law 

entitled  to  do  so.     Besides  which,  the  service  of  the  rule     ^.    ,, 

I  •        r  •      1/.       iy  •  •  ^"^  Kino 

to  shew  cause  is,  of  itself,  sufficient  notice.  v. 

Flounders. 

By  the  Court. — Magistrates  are  entitled  to  six  days' 
notice  of  the  intention  to  move.  But  consistently  with 
the  terms  of  this  notice  the  prosecutor  might  have  moved 
on  the  following  day.  The  service  of  the  rule  to  shew 
cause  is  certainly  not  a  sufficient  notice. 

Rule  discharged  (a). 

(a)  Rex  V.  The  Justicet  of  Glamorganshire,  5T.  R.  ^79;    liex  ?. 
Nicholls,ib.28U 


Ex  parte  Riobv. 

JK.  F.  RICUAUDS  applied  to  the  Court  to  re-admit  an  The  Court 

attorney,  who,  in  his  affidavit,  stated  that  he  had  taken  out  ^'"»  "P?"  P*y- 
•^  '  ^  tnent  ol  a  mo* 

his  certificate  for  many  years,  and  had  been  in  the  habit  of  derate  fine, 
employing  his  clerk  to  do  so,  but  that  in  the  last  year,  attorney 
through  an  error  of  the  clerk,  no  certificate  had  been  taken  ^'^^  l»«*  ""ad- 
out.     He  further  stated,  that  he  had  continued  to  practice  tised  without 

until  after  the  expiration  of  the  time  for  which  the  certifi-  »  certiBcate, 

"^  through  the 

cate  was   granted;   but  had   not,  until   very  lately,  been  omission  of  a 

aware  of  the  omission ;  upon  discovering  M'hich  the  pre-  ^rapioy^  i/ 
sent  application  was  made.     The  cases  of  In  re  James  take  it  out. 
Winter  (Jb)f  and  Ex  parte  Leacroft{c),  were  cited  as  autho- 
rities for  granting  the  rule  applied  for,  and  were  read  to 
thd  Court. 

Denman,  C.  J. — We  will  grant  a  rule  in  this  case  upon 
payment  of  a  moderate  fine. 

Rule  granted  upon  payment  of  40^. 

(6)  MSS.  (c)  4  Bam.  &  Alders.  90. 

QQ 
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10S2. 

Sims  and  others  v.  Britten  and  Hayes  (a). 

A.nndB.^  ASSUMPSIT  by  the  plaintiffs  as  surviving  joint  part 

owiieis  of  a  owners  (6)  of  the  ship  Princess  Charlotte  of  Wales.     At 

ship,  entrust  the  London  Sittings  after  Trinity  term,  1832,  before  Lord 

mcnt  to  C,  Tenierden,  C.  J.,  the  following  facts  appeared. 

their  co-part-  Capt.  C.  li.  Gribble  for  many  years  was  the  coDimander 

owner,  us  "^  .  . 

ship's  husband,  and  managing  owner  or  ship's  husband  of  The  Princess 
C.  employs  I).  Charlotte  of  Wales,  which  was  chartered  by  the  East  India 

as  his  agent  to  .  . 

raise  and  pay  Company.  In  every  thing  relating  to  the  vessel  Gribble 
respect  of  the  ^^'^^  permitted  to  act  as  if  he  had  been  sole  owner.  The 
.ship  and  also    other   owners    never  interfered   in   the  management,   and 

for  his  general  r    \       /*  •  t  rti» 

affairs.    The     knew  nothuig  of  the  fmancial  concerns  of  the  snip  until 

^  ^  ^'d  h  h^  the  completion  of  the  different  voyages,  when,  being  con- 
East  India  vcned  by  Gn6/;/e,  they  inspected  the  ship's  accounts  and 
cammg"ireii:ht  received  their  respective  proportions  of  the  earnings. 
from  them;       Gribble  confided  to  the  defendants  the  management  of  his 

which  I^  re* 

ceives  upon      affairs  both  during  his  absence  at  sea  and  whilst  he  was  in 

giving  receipts  Eno|and.     They  acted  as  his  general  agents  and  factors  in 

signed  (as  re-      ^ 

quired  by  the    the  purchase  and  sale  and  investments  of  property,  which 

rules  of  the  ^^  commander  he  had  the  privilege  of  taking  out  and 
one  other  part-  bringing  home  in  the  vessel,  and  in  every  other  description 

owner  in  addi-      r  i       •  •         i  •  i    i  j       »t«i  i  *    j 

tion  to  C  the  ^'  business  in  which  he  was  engaged.  1  hey  also  acted  as 
ship's  bus-        his  agents  in  all  affairs  of  the  ship.     They  received  from 

band.     X).,  .  .  r  i  •  ■ 

who  knew  that  ^*"^c  to  time,  under  a  powxr  of  attorney  from  him,  the 
r.  was  only  freight  payable  by  the  East  India  Company,  (on  signing  the 
but  was  never  receipts  for  which  they  were,  as  required  by  the  rules  of 

controlled  by 

them,  places  (a)    Decided    in   Michaelmas  partners   or  otherwise   in  one  or 

the  amount  of  Xerm,  1832.  more   than   one  share.     Between 

•  *f  ,      '.  (b)  Every  person  who  holds  in  these     persons    survivorship    will 

account  of  C.  sc'vcraltj/  one,  or  more  than  one,  take  place  in  respect  of  the  share 

as  ship's  64th  share  of  n  vessel,  is  a  putt"  or  shares  so   held  in  jointure  or 

owner,  and  owner,  and  as  such  is  a  tenant  in  joint- tenancy,  though  with  respect 

eeps  a  clis-       common  of  such   share   with   the       to  the  other  porZ-owners  they  will 
tmct  general         ,  .  ,  ,        •„  •  .     . 

account  with     ^"*^*'    part-owners,    without   sur-      be  still  tenants  m  common.     And 

him.     C.  dies    vivorship.     But  two  or  more  per-      see  G  Geo.  4,  c.  110,  s.  32. 

insolvent.—       sons  may  have  a  joint  interest  as 
A.  and  B, 

cannot  sue  D.  for  the  balance  due  from  him  on  the  ship's  account,  because  there  is  no 
privity  of  contract  between  them;  l>.'s  responsibility  is  to  the  executors  of  C. 
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the  Company,  joined  by  one  oUier  of  the  charter-party  1839. 
owners,)  and  paid  the  ship's  accounts,  for  which  he  drew 
bills  or  cheques  on  them  in  favour  of  the  different  trades- 
men or  other  claimants,  on  the  owners  of  the  ship,  in  the  ^"^^"^  *n^ 
same  manner  as  he  did  for  the  payment  of  his  own  private 
debts.  In  respect  of  cash  transactions^  the  defendants  acted 
as  the  bankers  of  Gribble.  The  defendants  never  consulted 
with  or  were  consulted  by  the  other  owners,  but  received 
instructions  from  Gribble  alone  when  in  England,  and 
when  he  was  absent  they  acted  solely  on  their  own  discre- 
tion ;  but  they  were  aware  that  Gribble  was  only  part 
owner,  and  knew  who  the  owners  were  for  the  time  being. 
In  like  manner  the  other  owners  were  cognizant  of  the 
defendants'  being  employed  by  Gribble  in  the  conduct  of 
the  ship's  affairs,  and  of  their  receiving  the  freight  and 
earnings  as  his  agent.  In  their  books  the  defendants  kept 
two  distinct  accounts  with  Gribble;  one  account  relating 
exclusively  to  his  private  general  affairs,  the  other  exclu- 
sively to  their  dealings  with  him  as  the  ship's  husband.  In 
the  one  account  Gribble  was  debited  thus :  **  Dr. — C.  B. 
Gribble  in  accpunt  current  with  Britten  8c  Hayes — Cr." 
In  the  other  he  was  debited  thus :  **  Dr. — C  B.  Gribble, 
as  managing  owner  of  the  ship  Princess  Charlotte  of  Wales, 
in  account  current  with  Britten  &  Hayes — Cr."  The 
accounts  were  so  kept  distinct  for  the  accommodation  of, 
Gribble,  for  the  purpose  of  enabling  him  the  more  readily 
at  any  moment  to  show  the  owners  (if  they  wished  it)  the 
state  of  the  ship's  accounts.  From  the  account  thus  kept 
by  the  defendants,  Gribble  made  out,  at  the  termination  of 
each  voyage,  his  own  account  with  his  co-part-owners,  for 
their  inspection.  The  owners,  on  being  convened  by 
Gribble  for  that  purpose,  inspected  the  account  presented 
by  Gribble  accordingly,  and  signed  a  memorandum  at  the 
foot  of  such  account  in  testimony  of  their  approval  of  it 
and  in  acknowledgment  of  the  receipt  of  their  respective 
shares  of  the  profits,  which  at  the  same  time  were  paid  to 
them  by  Cribble's  cheques  on  the  defendants.    The  account 

QQ  « 
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1832.         llius  laid  before  the  owners  was  headed,  *'  Dr.<«. — The  Own- 
^•^""^^       ers  of  the  ship  Princess  Charlotte  of  Wales,  first  (or  other) 
V.  voyage,  in  account  current  with  C.  B.  Gribble — Cr.;*'  and 

Britten  and  though  very  similar  to  that  kept  by  the  defendanU  with 
Gribble  as  ship's  husband,  differed  in  various  particulars, 
as,  that  the  commission  charged  by  Gribble  to  the  owners 
for  his  management  of  the  ship,  and  with  which  they  were 
debited  by  him  in  his  account,  was  2|  per  cent,  on  the  sums 
received ;  whereas  the  commission  charged  by  the  defend- 
ants, and  with  which  they  debited  Gribble  in  their  general 
account,  was  only  \  per  cent.  It  was  understood  between 
the  defendants  and  Gribble  that  the  money  received  on 
account  of  the  ship  was  to  be  in  all  respects  treated  by 
them  as  the  separate  property  of  Gribble^  as  much  as  that 
received  on  his  general  account. 

In  January,  1831,  Gribble  died  insolvent.  At  this  time 
the  balance  due  from  him  to  the  defendants  on  his  general 
account  was  G891/.  7^.,  and  the  balance  in  his  favour  on  the 
ship  account  was  1248/.  9^.  11  J.,  which  the  defendants  then 
placed  to  his  credit  in  the  general  account,  thus  leaving 
Gribble's  estate  debtor  to  them  5642/.  17s.  id.  Gribble 
being  in  debt  to  his  co-part-owners  they  demanded  the  ba- 
lance of  1248/.  Qs.  \\d.,  and,  upon  refusal,  commenced  the 
present  action  for  the  recovery  of  it.  Lord  Tenterden,  C.  J., 
nonsuited  the  plaintiffs,  on  the  ground  that  there  was  no 
privity  between  them  and  the  defendants,  and  that  no  con- 
tract could  therefore  be  implied.  Now  (in  Michaelmas 
Term,  1832), 

Sir  James  Scarlett  moved  to  set  aside  the  nonsuit. 
The  question  is,  whether  the  surviving  owners  are  entitled 
to  recover  the  money,  or  the  defendants  to  set  off  the 
amount  against  a  debt  due  from  Gribble  on  his  private 
account.  The  defendants  were  in  the  situation  of  brokers. 
They  opened  their  account  as  the  ship's  account,  received 
the  whole  freight,  and  knew  that  Gribble  was  only  a  co» 
part-owner  with  the  plaintiffs.  They  received  the  earnings 
of  the  ship  upon  receipts  signed  jointly  by  Gribble  and 
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some  one  of  his   co-part-owners.      Under  these   circum- 
stances the  defendants  must  be  taken  to  have  received  the 

OIMS 

money  on  account  of  all  the  owners,  and  therefore  there  v. 

was  sufficient  privity  between  the  plaintiffs  and  the  de-       H^y^ 

fendants. 

Cur.  adv  vult. 

In  the  course  of  the  same  term,  Parke,  J.  delivered  the 
judgment  of  the  Court. 

This  was  an  application,  made  before  my  brothers 
Taunton  and  Patteson,  and  myself  {a),  to  set  aside  a  non* 
suit  and  for  a  new  trial.  We  were  desirous,  before  we 
gave  our  opinion^  to  see  Lord  Teuferden's  notes  and  the 
documents  given  in  evidence.  We  have  done  so;  and  we 
entirely  concur  in  the  opinion  expressed  at  the  trial,  that 
there  was  no  privity  between  the  plaintiffs  and  the  defend- 
ants, and  consequently  that  this  action  will  not  lie.  (After 
stating  the  facts,  his  lordship  thus  continued.) 

Although  the  concurrence  of  one  of  the  plaintiffs  was 
necessary  to  enable  the  defendants  to  receive  the  money 
from  the  East  India  Company,  yet  it  was  received  by  the 
defendants  as  the  agents  of  Gribble,  and  they  by  such 
receipt  became  accountable  to  him  for  it.  The  transaction 
was,  in  effect,  the  same  as  if  the  plaintiffs  and  Gribble  had 
jointly  received  the  money,  and  it  had  been  placed  in 
the  hands  of  Gribble  alone,  who  had  afterwards  handed  it 
over  to  the  defendants  on  his  own  account ;  in  other  words, 
had  made  a  loan  of  the  money  to  them.  The  entry  of  the 
sum  to  Gribble's  credit,  in  a  separate  account,  is  only  a 
mode  of  keeping  the  accounts  between  Gribble  and  the 
defendants,  for  the  sake  of  convenience ; — a  plan  which  is 
not  unfrequently  adopted  between  a  customer  and  his 
banker,  the  latter  being,  nevertheless,  in  all  such  cases 
responsible  and  indebted  to  the  customer  alone.  In  this 
case,  the  money  appearing  to  the  credit  of  Gribble  was 
subject  to  his  sole  disposition,  and  was  payable  by  the 

(tx)  Before  Dtnman,  C.  J.,  had  taken  his  seat. 
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defeiidunts  to  his  order  only;  and  the  case  is  just  the  same 
as  if  the  defendants  had  been  Cribble's  bankers,  and  by 
his  direction,  and  for  his  convenience,  had  kept  a  separate 
BftiTTEN  and  ^^^.Q^nt  of  one  part  of  his  funds.  If  the  other  part-owners 
had  been  unwilling  to  trust  Gribble  alone  with  the  money, 
they  should  have  raised  a  separate  account  in  their  own 
names,  or  as  owners  of  this  ship,  with  the  defendants ;  in 
which  case  the  defendants  would  have  been  responsible  to 
them.  Not  having  done  this,  they  cannot  treat  the  defend- 
ants as  their  debtors.  The  defendants  were  debtors  to 
Gribble,  and  are  now  responsible  to  his  executors.  There 
must  therefore  be  no  rule. 

Rule  refused  (a). 

(«)  And  see  Svns  v.  Bond,  post,  vol.  ii.  608. 


The  Duke  of  Newcastle  v.  The  Inhabitants  of  the 

Hundred  of  BiioxTOWE. 

Upon  aqucs-    ACTION  on  7  &  8  Geo.  4,  c.  31,  to  recover  compensa- 
tion of  bound-    ,.  .         ,  i-  1         r  1        •  1  I-.'  •  -.  r 

ary  ancient      ^*^"  '"  damages  for  the   felonious  demolition,  in  part,  of 

orders  of  Nottingham  Castle,  by  persons  unlawfully,  riotously,  and 

sessions  con™ 

taining  state-    tumultuously  assembled,  on  the  lOlh  October,  18S1. 

inents  respect-       pj^^  .  jh^  general  issue,  not  guilty, 
ing  the  extent  °  '  t>       j 

of  a  district  At  the  trial  before  Vaughan,  B.,  at  the  Leicester  summer 

'within  the  ju- 
risdiction of  the  Court  of  Quarter  Sessions,  made  when  no  dispute  as  to  the  boundary 
appears  to  have  existed,  arc  admissible  in  evidence. 

The  mention  in  Domesday  Book  of  the  town  of  A.  previously  to  the  enumeration  of 
the  hundreds  in  the  county, — inquissitions  taken  by  jurors  of  the  town  of  A.  upon  deaths 
in  the  Castle  of  A.,— and  a  charter  erecting  the  town  of  A,  into  a  county  of  itself,  with 
a  special  exception  of  the  Castle  of  A., — do  not  necessarily  lead  to  the  conclusion  that 
the  Castle  of  A.  is  not  within  one  of  the  hundreds  in  the  county;  and  a  iudgc  is  au- 
thorized to  direct  a  jury  to  give  great  weight  to  evidence  of  reputation  tendmg  to  negft* 
tive  such  a  conclusion. 

To  entitle  a  party  to  a  new  trial  on  the  ground  of  misdirection,  it  must  be  shewn 
that  the  jury  has  been  thereby  induced  to  form  a  wrong  conclusion. 

Held,  that  the  owner  of  a  house  feloniously  demolished  by  rioters,  is  entitled  to  such 
a  sum,  as  compensation  under  7  &  8  Geo.  4,  c.  SI,  as  will  enable  him  to  repair  tke  in- 
jury and  reinstate  the  premises,— without  regard  to  collateral  circumstances  render- 
ing the  property  of  little  or  no  value. 
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assizes,  1832  {a),  the  riot,  the  demolition  of  the  Castle  by  the         1832. 
rioters,  and  the  compliance  by  the  plaintiff  with  the  requi-  /^ 

sitions  of  7  8c  8  Geo.  4,  were  proved.     Two  disputed  ques-    Newcastle 
tious  then  arose:   first,  whether  Nottingham  Castle  was  ^,    Hundred 
within  the  hundred;  and,  if  so,  secondly,  on  what  principle  ofBaoxTowE. 
the  compensation  was  to  be  computed. 

Upon  tiie  first  point  the  following  documents  were  given 
in  evidence  on  the  part  of  the  plaintiff : — 

3d  August,  l6l  1. — By  letters  patent  of  this  date,  James  1 
granted  to  £.  Ferrers  and  F.  Phelps,  the  Dove-house  Close, 
the  Brewhouse,  and  the  site,  ground,  and  foundation  of  the 
Castle  Mills,  "  heretofore  being  part  of  the  possessions  of 
the  Castle  of  Nottingham." 

1 8th  February,  1622-3. — By  letters  patent  of  this  date, 
the  same  king  granted  to  Francis  Earl  of  Rutland,  the  Castle 
of  Nottingham,  and  the  site,  circuit,  ambit,  and  precinct 
thereof;  and  the  close  called  Dove-cott  Close,  in  Notting- 
ham Park;  and  a  meadow  called  King's  Meadow,  lying  in  or 
near  the  liberties  or  precincts  of  the  town  of  Nottingham; 
a  meadow  lying  on  the  south  and  west  sides  of  the  castle; 
a  pasture  called  the  Cow  Close;  a  parcel  of  marsh  land 
called  Hele  Close,  a  close  abutting,  upon  the  said  marsh 
land,  and  a  close  called  Roach  Close — all  which  were 
described  as  parcel  of  the  lands,  possessions,  and  revenues 
belonging  to  the  king,  in  right  of  his  crown  of  England. 

The  plaintiff  then  put  in  a  series  of  documents,  among 
which  were  the  following: — 

1274. — An  extract  from  the  Hundred  Rolls,  taken  by 
special  commission.  One  of  the  articles  of  inquiry  was 
**  of  purprestures  made  upon  the  king,  and  by  whom 
made;"  and  under  the  head  of  '^  Wapentake  of  Brokol- 
stowe"  was  the  following  finding:  '*  Also  they  say,  that  the 
Lord  Henry  (HI.),  father  of  the  king  {Edward  I.),  made  a 
certain  weir  across  the  river  Trent,  which  has  laid  the 

(a)  Counsel  for  the  plaiutiflf,  Sir  for  the  defendant,  irt/(/e,Seijt.(spe- 
James  Scarlett  (specially  retained),  cially  retained),  Goulburn,  Serjt.j 
Qfiwi  CiUUon,  and  G.  T.  WhUes      Balguy^  and  Waddington, 


1832. 

Duke  of 
Newcastle 

r. 
Tlie  Hundred 
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King's  Meadow   under  the  Castle  of  NoiiiagAam  under 
water,  as  also  the  meadow  of  the  Prior  of  Leotoo. 

3  Edw.  3.— Extracts  from   the   Roll   of   Pleas   of  the 
Crown,  before  Justices  in  Eyre,  in  the  county  of  Not* 
uf  Bboxtowe.  tiugham. 

'*  The  Wapentake  of  Brocklestowe  comes  by  twelve.  Sec" 

"  Robert  de  Landejord,  of  Nottingham,  slew  William 
Scott  of  Lenton,  with  a  knife,  at  Nidtingham,  in  the  year 
abovesaid,  who  being  conveyed  to  Lenton,  and  having  been 
confessed,  died  there;  and  the  said  Robert  fled  immediately 
after  the  fact,  and  is  suspected  guilty;  therefore  he  is  pro- 
claimed and  outlawed :  he  had  no  chattels,  nor  was  he  in 
frankpledge;  but  he  was  one  of  the  family  (de  familia(a)) 
of  Richard  Ballard,  who  is  dead." 

'^  William,  the  son  of  Ralph  the  blacksmith  of  Amale, 
was  wounded  in  the  night-time,  in  Nottingham  Field,  by 
malefactors  unknown,  in  consequence  whereof,  on  the  third 
day,  having  been  confessed,  he  died.  It  is  not  known  who 
they  were,  nor  whence  they  came." 

1G93  and  1744. — The  land-tax  assessments  (under  4  W. 
Sf  j\L  c.  1,)  and  office-copies  of  duplicates  of  said  assess- 
ments in  tlicbc  two  years,  in  which  the  Castle  aud  Brew- 
house  Yard  are  included  as  parts  of  Broxtotce  Hundred, 

3i\  April,  2d  October,  lG54,  and  7th  January,  1654-5; 
14tli  April,  IG35,  and  January,  iGGO. — Entries  in  a  book 
of  orders  made  at  the  quarter-sessions,  wherein  it  is 
stated,  that  the  castle  and  brewhouse  were  in  the  Hundred 
of  Broxtotce  (b),     A  question  being  raised  whether  these 


(a)  **  Familia.  Hue  voce  indi- 
gitantur  servi,  coloni,  in  prsdiis 
rusticis  commanentcs,  dotninis 
^T2t^\ox\iva  famulatum  eCservitium 
exhibentes." — Ducange,  in  verba, 

(6)  Nottingliam  Sessioos,  holden 
the  3d  of  April,  1654. 

Ordered,  that  the  weekly  pay- 
ments to  the  poor  people,  under 
the  Caitle  of  Noitingham,  be  con- 


tinued until  the  next  meetiug  of 
justices  for  Brojttowe  Htutdrcd,  at 
Papplewick,  on  Monday  the  J7tb 
instant;  and  that  the  lords,  owners 
and  inhabitants  of  the  Castle  and 
place  near  thereunto,  called  the 
Brewhouses,  (nov  appearing  to  be 
a  parish  and  liberty  of  themselves, 
and  not  within  the  town  and  coun- 
ty of  Nottingham,  but  within  the 
wapentake  of  Broxtowe,  and  as* 
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orders  could  be  read^  eillier  as  judgments  of  ihe  court  of 
quarter-sessions^  or  as  evidence  of  reputation,  the  learned 
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sessed  thermUhy  and  hy  law 
chargeable  to  the  relief  of  their 
own  ]>oor,)  have  notice  to  appear 
at  Papplewick,  to  shew  cause  why 
they  should  not  be  charged  to 
maintain  their  said  poor;  or  other- 
wise the  justices  then  present  are 
desired,  if  they  see  cause,  to  stay 
any  further  payment  by  the  trea- 
surer of  the  county  to  these  poor 
people,  and  to  order  them  to  bo 
maintained  by  their  said  parish  or 
libcrtie. 

Nottingham  Sessions,  the  2d  of 
October,  1C54. 

Forasmuch  as  Alari^aret  Sry- 
wood^  widow,  and  "Robert  Chapman^ 
living  in  the  Brewhouse  Yard,  uti' 
dcr  "Nottingham  CaitUy  have  for- 
merly had  and  received,  by  order 
of  this  Court,  several  weekly  pen- 
sions towards  their  relief  and 
maintenance,  paid  them  by  the 
treasurer  of  this  end  of  the  county 
out  of  the  publick  stock,  in  regard 
the  said  place  of  their  habitation 
was  not  known  to  be  of  any  parti- 
cular parish.  Notwithstanding,  in 
regard  the  said  place  is  now  known 
to  be  within  the  wapentake  of 
BroxtowCf  and  theracith  asuued 
in  all  common  charges;  there- 
fore this  Court  doth  order,  that 
from  henceforth  the  treasurer  shall 
forbear  to  pay  any  such  further 
weekly  pensions  to  the  said  poor 
people,  and  the  same  pensions  shall 
be  from  henceforth  allowed  and 
paid  to  the  said  poor  people  by  the 
chief  constables  of  the  wapentake 
of  Brojtowe,  out  of  a  general  levy 
to  be  made  throughout  the  said 
wapentake  for  that  purpose;  where- 


Duke  of 

of  the  said  constables  are  to  give     Newcastle 

v. 
notice  to,  and  to   apportion   the    ji,^  Hundred 

several  townships,  that  they  may  of  Broxtowe. 

pay  in  the  same  to  them  aocord- 

Notdngham  Sessions,  the  7  th  of 
January,  1C54  (1654-5). 

Whereas  by  a  former  order  of 
this  Court,  at  Michaelmas  Ses- 
sions, 1654,  it  was  ordered  that 
Margaret  Seyzoood  and  Robert 
Chapman^  two  poor  and  impotent 
people,  living  in  the  Brewhouses 
under  Nottingham  Cattky  being 
not  of  any  known  particular  parish, 
but  being  within  the  wapentake  of 
Broxtowe,  should  have  several 
weekly  collections  paid  to  them  by 
the  chief  constables,  out  of  the 
whole,  towards  their  maintenance; 
to  wit,  the  said  poor  widow,  2s. 
weekly;  and  the  said  Robert  Chap- 
man,  — t.  weekly;  which  charge 
being  thence,  by  virtue  of  the  said 
order,  equally  apportioned  upon 
the  particular  townships  in  the 
said  hundred,  yet  divers  of  the  in' 
habitants  and  constables  do  refuse 
or  neglect  to  pay  their  proportion-' 
able  parts  thereof,  to  the  great 
hindrance  of  the  said  poor  people; 
whereof  they  have  greatly  com* 
plained  to  this  Court.  ^Flierefore 
this  Court  doth  order,  that  the 
chief  constables  of  the  said  wapen* 
take  shall  forthwith  levy  all  such 
sums  of  money  as  are  in  arrear  to 
the  said  poor  people  upon  the  said 
former  order,  upon  all  and  every 
the  inhabitants  and  persons  as- 
sessed, by  distress  and  sale  of  their 
respective  goods  and  chattels,  ren- 
dering to  every  of  them  the  over* 
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jmAge  kcM  that  thcr  were  adrnmible,  and  allowed  them  to 
be  read. 

lOOO — ISli. — Returns  ot  coostablei  for  the  hundred 
of  Broxtove  were  read.  Aaioiigit  these  was  the  constable 
of  Brewhooie  Yard;  and  it  was  shown  bj  the  Roll  that 
BrewhootK!  Yard  and  Standard  Hill  (a)  were  included  in 
the  hundred^  io  tlie  counts  rate,  and  in  orders  of  sessioa 


pi-jS  ^  *■?  ^ha^  be,  aad  lo  caose 
cfac  same  to  be  SfcedUv  paid  co 
cbc  »id  poor  pcopi*.  thoc  dK  j  be 

iCirvcd  XT  waac  ot*  preient 
.Vuid  cbis  shall  be  a 

::enc  wama:  Lz  cbac  bcbalil 


Nociio^asi  S»6icc9w  the  I-Cth  of 

It  is  ordered  bj  this  Coorty 
that  the  rreaiarer  rjr  the  cammhi 
sforik  do,  o(^a  si^t  hereof,  allow 
and  paT  the  sum  of  6d.  a  W4*<1 
onto  K0<erf  CMmpm€!U  of  the  Brew- 
bouse  Yard,  under  the  Castle  of 
NoCUoehain,  mcne  tk*n  kis  Jjrmir 
pension  J  for  his  better  relief  acd 
maintenance. 

XottJncbam  Sessioos,  Januarr, 
1«  Git.  2,(1«60-1.) 

Forasmacb  as  it  appears  to  this 
Coorty  bf  the  examinatioa  of  ^aa 
Rktiiy  of  Eastwood,  in  this  coun- 
ty, spinster,  taken  opon  oath  he^ 
fort  divers  justices  of  the  peace  of 
this  coontjy  that  the  said  ^aa 
Rivetiy  on  the  14th  of  Norember 
last,  about  three  of  the  clock  in 
the  afternoon,  was  robbed  as  she 
was  travelling  on  the  king's  high- 
way, between  Lentoo  and  Not- 
tingham, m  NoUimgham  Parky  be- 
ing tDiikm  the  hundred  of  Brox- 
tctre^  and  had  the  sum  of  8/.  7«. 
fekMitoosl/  taken  from  her,  bj  a 
man  unknown  to  her,  who  escaped 
away  afVer  the  said  fact,  and  hath 
not  been  apprehended  by  the  in- 


habitants of  the  said  handred;  by 
deiaaU  whereof  the  said  inhabit- 
ants^ by  law,  are  liable  to  answer 
tor  the  said  robbery    done,  and 
damages    by   way    of  action  at 
the  coomion  law;  for  pceTenting 
whereof,  and  to  avoid  charges  of 
sail  in  that  behalf  wbicb,  as  this 
Court  coooctvcs  canooC   be   de- 
fended— it  is  ordered  by  this  Court, 
by  and  with  consent  of  some  jus- 
tices of  the  peace,  and  other  gen- 
tlemen   and     freeholders,    some 
whereof  were  of  the  grand  jory, 
serring  this  day  in  open  court,  that 
the  said  sum  of  8/.  7u  be  repaid 
to  the  said  ^a  Bitett^  by  the  in- 
habitants of  the  whole  hundred  cf 
BnixtKKLt  aforesaid;   and  that  in 
order  thereunto,  the  chief  consta- 
bles of  the  said  hundred  do  equally 
auJ  proportionably  tax  every  con- 
stablery  i«itbin  the  same  particu- 
larly, towards  the  raising  thereof^ 
and  send  out  their  warrants  to  all 
the  petty  constables  to  tax  and 
assess  the  same  upon  every  inha- 
bitant,  and   forthwith   to  collect 
and  pay  the  same  moneys  into  the 
liands  of  tiie  said  chief  constables, 
wlio  are  hereby  ordered  and  re- 
quired to  pay  over  the  same  unto 
the  said  Ann  Rivett  accordingly, 
taking  a  sufficient  dischai^ge  under 
her  band  for  the  same. 

(a)  As  to  which  see  Hu  v.  Tkt 
InhMtantt  of'  Siandnrd  HM,  4 
Maulc  &  Selw.  378. 
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made  for  payments  of  sums  as  compensation  for  injuries 

done,  pursuant  to  9  Geo.  1,  c.  22,  and  7  &  8  Geo.  4,  c.  31. 

On  the  part  of  the  defendants,  it  was  insisted  and  strongly 

urged,  that,  except  in  the  orders   of  sessions^  no  direct 
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V. 

The  Hundred 
charge  had  been  made  on  the  hundred,  m  respect  of  the  of  Bsoxtowe. 

castle  or  its  precincts.  Evidence  was  also  given  that  the 
town  of  Nottingham  was  an  ancient  royal  borough,  and  had 
from  the  earliest  period  been  always  free  from  any  connec- 
tion with  the  adjoining  hundreds.  An  extract  from  Domes- 
day Book  was  produced,  in  which  the  town  of  Nottingham 
is  mentioned  previously  to  the  description  of  the  hundreds 
in  the  county,  the  castle  not  being  noticed.  It  was  also 
shewn  that  there  had  been  distinct  juries  for,  and  distinct 
amercements  upon  the  town  and  the  several  hundreds^ 
during  the  reigns  of  Edward  1,  Edward  3,  and  Henry  6; 
and  presentments  by  the  coroner's  jury  during  those  reigns, 
by  the  jurors  of  the  town  of  Nottingham  as  to  deaths  at  the 
castlC;  and  at  the  King's  Mill,  which  was  within  the  pre- 
cincts of  the  castle:  and  a  variety  of  documents  were  put 
in,  shewing  that  the  crown  had  been  possessed  of  the  castie 
from  the  earliest  period  to  the  reign  of  Henry  6,  from 
whence  the  improbability  of  such  a  spot  being  subjected  to 
the  jurisdiction  of  the  hundred  was  sought  to  be  inferred* 

A  charter  of  the  27th  of  Hen.  6  was  produced,  by  which 
the  town  of  Nottingham  was  declared  to  be  a  county  of 
itself,  apart  from  the  county  of  Nottingham;  but  the  castle 
was  specially  excepted  (a). 


(a)  "  And  further,  of  Our  &c. 
we  have  granted  for  Us,  Our  heirs 
and  successors,  to  the  said  now 
burgesses  of  tlie  said  town,  and 
their  successors,  burgesses  of  the 
said  town  for  ever,  that  the  same 
town  of  Nottingham,  and  the  pre- 
cincts thereof,  as  they  extend  them- 
selves or  are  used,  wliich  are  now 
situate  and  contained  within  tlie 
body  of  the  county  of  Nottingham, 
shall,  from  the  15th  day  of  the 


month  of  September  next  coming, 
be  separate,  distinct,  divided,  and 
in  all  things  wholly  exempt  from 
the  same  county  for  ever, as  well  by 
land  as  by  water,  Our  castle  of  Not' 
tingham  and  Our  mestuagc  called 
the  KingeshuUf  in  which  i$  Our  gaol 
of  Our  couAiiet  of  Notiinghun  vtd 
Verbyyonly  excepted;  And  that  the 
same  town  of  Nottingham  and  the 
precincts  thereof,  as  they  extend 
themselves  or  are  used,  exc^t  be- 
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1^2.  Tbc  ca^tlcr,  mhidi  if  a  cxmpanii%eij 

^^•^^^       UiiJt  Moce  t^  ReOontioa  a :,  kad  been  fi 

>'t«CAVTLi.    <iifrm*Aded  aod  let  oat  io  two  dnl»ft  Iqwinfti      It 

«.    ..''  .    .   to  ^  imiDediate  Tiaiutir  of  ftef enlecs  fiCMKcaginrffj 
IkellflBdbvd  ...  -  ^   - 

cif  BsoxTvmc  toiTOUDded  « itb  barracks,  and  witk  buildings  of  mm  jwenor 

character^  erected  under  lon^  leases,  in  tbe  pari^9  to  mikk 

park  there  is  now  no  access  from  tbe  castle  cxoepC  throngh 

a  lane. 

As  to  the  damage  which  the  plaintiff  had  sastained,  the 
plaintiff  calSed  Mr.  RUriMtom,  who  sUted  that  the  cost  of 
restoring  the  cattle  mould  be  3lfiBOl.  The  defendanti 
called  Mr.  Henry  Wood,  of  Nottingham;  Mr.  yickoUom,  of 
Southwell;  and  Mr.  Wiiiiam  Cmbiit^  of  London.  Mr. 
Wood  bad  made  estimates  of  the  damage  on  three  princi- 
ples; the  first,  taking  tbe  net  rental,  which  was  170/.  per 
annum,  and  which  at  thirtj  jears*  purchase  would  amount 
to  ^130/.  Tbe  next  was  made  on  the  supposition  that  the 
castle  was  pulled  do%iu,  the  materials  sold,  and  the  space 
thrown  open  (or  buildiog  ground.  Tbe  value  of  the  mate- 
rials he  estimated  at  5081/.  His  third  calculation  proceeded 
on  the  priuciple  of  restoration,  which  he  thought  could  be 
done  for  15,380/.  Mr.  SicAohon  concurred  in  this  latter 
estimate.  Mr.  Cubiit  stated,  upon  cross-examination*  that 
he  should  estimate  the  price  of  restoration  at  21,000/. 

The  learned  baron  directed  the  jury  to  find  for  tbe  plain- 
tiff, if  they  thought  upon  the  evidence  that  the  castle  was 
locally  situate  within  the  hundred.  His  lordship  observed 
that  the  orders  of  sessions  and  the  land-tax  assessments 
were  entitled  to  great  weight,  as  shewing  that  the  castle 
had,  for  two  centuries,  been  reputed  to  form  part  of  the 
hundred ;  that  when  for  a  great  length  of  time  things  have 


fore  excepted,  shall  be  from  the 
»aroe  day  a  county  by  itself,  and 
not  parcel  of  the  said  county  of 
Nouingham;  and  that  the  same 
town  of  Nottingham,  and  the  pre- 
cincts thereof,  as  they  extend  them- 
selves or  are  used,  except  before 


excepted,  shall  be  named,  reputed 
and  esteemed  the  county  of  the  Umrm 
of  Noiiingham  by  itself  for  ever." 
(a)  Fur  its  previous  history,  see 
**  Memoirs  of  Colonel  llotdiin- 
son,*'  by  Lucy  Hutchinson. 
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gone  in  a  certain  course,  it  is  reasonable  to  infer  that  they         i8S2. 
had  always  done  so,  unless  the  evidence  to  the  contrary       tT^v'^ 
were    certain;    and    that   the  evidence    which   had    been    Newcastle 
adduced  on  the  part  of  the  defendants  did  not  appear  to  xheH  ndred 
him  to  take  the  castle  out  of  the  hundred  of  Broxtowe.  of  Broxtowe. 
The  question  of  damages   he   left   generally  to  the  jury, 
having  read    to  them   the   whole  evidence  on  that  pointj 
observing  that  in  cases  of  this  sort,  exaggeration  was  ordi- 
narily found  on  the  one  side,  and  detraction  on  the  other, 
but  that  the  duty  of  the  jury  was  to  avoid  both. 

Upon  hearing  this  summing  up,  the  counsel  for  the  de- 
fendants tendered  a  bill  of  exceptions  (a). 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
21,000/.     In  Michaelmas  term  last, 

Wilde,  Serjt.  moved  for  a  rule  nisi  for  'a  new  trial,  on  First  point: 
three  grounds;  first,  the  reception  of  improper  evidence;  of  evidence/ 
secondly,  misdirection ;  and  thirdly,  that  the  damages  were 
estimated  upon  an  erroneous  principle. . 

The  orders  of  sessions  (6)  should  not  have  been  received 
in  evidence.  They  were  not  admissible  as  orders  of  the 
Court  of  Quarter  Sessions/since  the  justices  had  no  autho- 
rity to  make  them.  Nor  were  they  evidence  of  reputation. 
It  did  not  appear  that  the  magistrates  by  whom  they  were 
made  were  resident  in  the  county,  or  that  they  had  any 
peculiar  knowledge  as  to  whether  the  castle  and  its  pre- 
cincts were  within  any  particular  division  of  the  county,  or 
that  they  possessed  any  peculiar  means  of  knowledge.  But 
the  statements  which  are  found  in  these  orders,  were  clearly 
statements  made  post  litem  motam.  Before  the  orders,  it 
is  evident  that  ''  the  poor  people  under  the  castle  of  Not- 
tingham" had  been  relieved  by  the  county,  on  the  footing 

(a)  The  bill  of  exceptions  was  case.    The  same  objections  were 

not  formally  drawn  up  at  the  trial,  afterwards  presented  to  the  Coarc 

but  notes  were  taken  of  the  de-  on  tlie  motion  for  a  new  trial,  for 

fendants'  objections  to  the  learned  the  sake  of  wliich  the  bill  of  eiicep* 

judge's  summing  up,  and  otherwise  tions  was  abandoned, 
to  his  mode  of  dealing'  with  the  (b)  Ante,  000,  601,  60^, 
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of  their  place  of  residence  or  settlemcot  being  omi  of  the 

hundred  of  Broxtowe.    The  object  of  these  orders  made 
iJiin  Of  , 

Nbwcastlc  bj  justices  of  the  county  was,  to  transfer  the  burthen  froa 
Theliuiidf«d  ^^  county  at  large,  i.  e.  from  themseWea,  to  the  inhabitaoti 
of  Bao&iowi.  of  the  hundred.     With  this  view  they  speak  of  the  place 

as  ''itov  kMotrm  to  lie  within  the  wapentake  of  Brostowe;* 
an  expression  not  denoting  the  casual  recognitioo  of  aa 
undisputed  fact,  but  an  inference  drawn  from  some  efi* 
dence   or  statement   laid   before   them,  that   evidence  or 
statement  appearing  by  what  follows  to  be,  that  the  place 
''  is  therewith  assessed  in  all  common  charges."     We  have 
the  justices  io  the  first  two  documents  making  orders  ia 
a  matter  in  which  they  had  no  jurisdiction,  upon  persons 
whose  liability  is  supposed  to  arise  from  the  fact  of  this 
place  being  within  the  hundred — an  inference  which  by  the 
third  document  appears  to  hare  been  resisted  by  the  parties 
on  whom  the  burthen  was  sought  to  be  cast,  and  which  by 
the  fourth  document  is  shewn   to  have  been   ultimately 
abandoned  at  the  very  next  sessions  by  the  county  magis- 
trates, when  tliey  direct  an  increased  payment  to  be  made  out 
of  the  county  stock  to  Chapman,  who  therefore,  in  spite  of 
the  former  order,  was  deriving  his  subsistence,  not  from  the 
hundred  of  Broxtowe,  but  from  the  county  at  large.     To 
make  such  statements  evidence  would  not  be  more  reason- 
able than  to  attempt  to  prove  a  certain  track  to  be  a  public 
highway  by  putting  in  orders  to  repair  it,  which  had  been 
disobeyed.     The  fifth  document  is  of  a  very  extraordinary 
character.     It  records  the  interference  of  the  magistrates  to 
prevent  the  bringing  of  an  action   by  which  a  prejudice 
might  have  resulted  to  themselves,  ii|K)n  a  statement  of  the 
party  robbed,  "  taken  upon  oath  before  divers  justices  of 
the  peace  of  the  county/'  from  which  they  draw  the  con- 
clusion that  an  action  cannot  be  defended.     Then,  vpon 
consent  of  the  freeholders,  they  direct  a  payment  to  be  made 
in  respect  of  which  the  justices  have  no  jurisdiction. 

But  supposing  these  orders  to  have  been  admissible  on 
the  footing  oi reputation,  they  were  not  so  received ;  nor  were 
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they  so  presented  to  the  jury.  Throughout  the  cause  they  1839. 
were  treated  by  the  learned  judge  as  being  in  the  nature  of 
judicial  decisions  upon  the  very  point  in  issue.  If  these 
documents  had  been  treated  as  mere  evidence  of  repu*  rp.  J^  ,^ 
tation,  they  would  have  produced  a  very  different  imprea-  of  Broxtowb. 
sion  upon  the  minds  of  the  jury,  and  would  have  been  met 
in  a  very  different  manner  by  the  counsel  for  the  defend- 
ants. But  the  learned  baron  told  the  jury  that  these  orders 
were  entitled  to  the  fullest  weight,  as  sltewing  the  opiniou 
of  the  magistrates  on  the  point  (a);  though  at  the  same 
time,  be  said,  he  did  not  consider  them  as  evidence  of  the 
fact  that  the  money  ordered  to  be  paid  had  been  paid. 
The  documents  produced  by  the  plaintiff  were  pointedly 
brought  to  the  notice  of  the  jury.  Great  stress  was  laid 
upon  the  land-tax  assessments,  althoughi  for  the  conve- 
nience of  the  collectors,  many  places  are  united  to  adjoin- 
ing districts,  for  the  purposes  of  collection,  with  which 
they  are  otherwise  wholly  unconnected;  and  not  a  word  was 
said  as  to  the  documentary  evidence  of  the  defendants, 
otherwise  than  to  remark  that  it  did  not  shew  the  castle  to 
be  taken  out  of  the  hundred.  A  false  aspect  was  thereby 
given  to  the  evidence,  and  when  the  learned  baron  told  the 
jury  that  when  things  had  gone  on  in  a  certain  cause  for  a 
long  time^  it  was  reasonable  to  presume  that  they  had 
always  done  so,  the  jury  were  as  effectively  misled  as  if 
they  had  been  expressly  told  that  the  plaintiff  had  shewn  a 
long-continued  user,  untouched  by  any  evidence  on  the  part 
of  the  defendants.  Throughout  the  trial  the  learned  judge 
treated  the  case  as  if  the  question  had  been,  whether  the 
castle  had  ever  been  taken  out  of  the  hundred,  assuming  it 


(a)  Assuming  that  declarations 
made  by  the  magistrates  individu- 
ally would  have  been  evidence  of 
reputation,  it  does  not  seem  ne- 
cessarily to  follow  that  a  docu- 
ment deriving  its  ciistence  from 
the  resolution  of  a  majority  of  the 
magistrates  who  were  preseut  will 


have  that  effoct*  Some  or  all  of 
the  magistrates  acquainted  with 
the  hundred  of  Broxtowe  may  have 
dissented  from  these  statements, 
and  the  orders  may  have  been  car- 
ried by  a  majonty  consisting  wholly, 
or  in  part,  of  magistrates  resident 
in  the  adjoining  counties. 
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1839.         to  have  been  once  there;  whereas  the  defendants  insisted 

"""^^"^        that  the  castle  never  did  form  part  of  the  hundred. 

Newcastle        The  amount  of  rent  presents  a  fair  criterion  of  the  value 

^    «f'   >    .   of  a  building  which  is  shewn  to  be  so  situated  as  to  be 
The  Hundred  ^ 

of  BftoxTOWE.  wholly  unfit  to  be  applied  to  any  purpose  except  that  of 
Third  point:     letting  out  (a);  and  the  compensation  to  which  the  plaintiff 
^h'"h^^"      was  entitled  was  in  this  case  a  reasonable  number  of  years' 
nification  to      purchase  of  the   rent  actually  obtained.     The  juiy  have 
^"  °     '  estimated  the  damage  upon  a  principle  of  resioraiioH.     If 
a  nobleman  has  a  house  which  he  chooses  to  inhabit,  or 
which  from  its  antiquity,  from  its  situation,  or  from  colla- 
teral circumstances,   possesses  a  value   beyond    the   rent 
which  could  be  obtained  from  a  tenant,  the  principle  is 
applicable ;  but  the  castle  was  .never  used  as  a  family  resi- 
dence, nor  was  it  capable  of  being  so  used.     It  was  mani- 
fest by  the  acts  of  the  duke  with  respect  to  the  surrounding 
property  that  it  never  was  intended  to  be  so  used. 

Cur.  adv.  vuli. 

In  the  course  of  the  same  term  the  judgment  of  the 
Court  was  delivered  by 

Parke,  J. — In  this  case,  my  brothers  Taunton  and  PaU 
ieson,  and  myself,  before  whom  the  motion  for  a  new  trial 
was  made,  (my  Lord  Chief  Justice  not  having  at  that  time 
taken  his  seat  on  the  bench,)  are  of  opinion  that  no  rule 
should  be  granted. 
First  point.  The  first  objection  was,  that  certain  orders  of  sessions, 

in  number  five,  and  made  in  the  years   l654,   1655  and 
l66l,  were  improperly  received  in  evidence. 

These  documents  were  admitted,  not  as  orders  upon 
matters  over  which  the  magistrates  had  jurisdiction,  but  as 
evidence  of  reputation ;  and  in  that  point  of  view  we  are  of 
opinion  that  they  were  admissible.     Four  of  them  contain 

(a)  If  a  sale  at  5081/.,  the  esti-  the  vendor,   could   have   insisted 

mated  value  of  the  materials,  had  upon  the  principle  of  rciloratum 

been  proved,  a  question  might  have  without  modification, 
arisen  whether  the  vendee,  or  even 


CASES  IN  THE  KING  S  BENCH.  609 

an  express'  statement,  the  fifth  an  implied  one,  that  the         18S^. 
Castle  (or  the   Brewhouse,  or  the  Park  of  Nottingham,  /"^ 

which  belong  to  it)  is  within  the  wapentake  or  hundred  of    Newcastle 
Broxtowe.     The  statement  is  made  by  the  justices  of  the    -,.    ^'   ,    , 
peace  assembled  in  sessions,  who,  though  they  were  not  of  Broxtowf. 
proved  to  be  resiants  within  the  county  or  hundred,  must,  Presumptloh 
from  the  nature  of  their  offices  alone,  be  presumed  to  have  ^f  knowledge 

'         '^-       ^  by  justices  of 

sufficient  acquaintance  with  the  subject  to  which  these  de-  boundnries  of 
clarations  relate;  and  the  objection  cannot  prevail,  that  they,  iheirjuri^dic-" 
were  made  after  a  controversy  upon  that  subject  had  arisen;  tion. 
because  there  appears  to  have  been  no  dispute  upon  the 
particular  question,  whether  the  Castle  and  its  precincts  Post  litem 
were  in   the  hundred   of  Broxtowe.     These  statements,  "™<*^"*"- 
therefore,  fall  within  the  established  rule  as  to  the  admission 
of  evidence  of  reputalion* 

The  second  objection  was,  that  the  learned  judge  did  not  Second  point. 
present  the  question  to  the  jury  in  the  manner  in  which  he 
ought  to  have  presented  it;  not,  that  he  misinstructed  them 
in  point  of  law,  but  that,  in  observing  upon  the  facts,  he 
ascribed  too  great  weight  to  the  evidence  of  modern  usage 
and  reputation,  and  particularly  to  the  above-mentioned 
orders,  and  too  little  to  the  ancient  documents  produced  on 
the  part  of  the  defendants.  But  we  must  receive  with  very  Extent  of  mis- 
great  caution  objections  of  this  nature;  for  if  we  were  to  direction. 
yield  to  them  on  all  occasions  in  which  we  might  disagree 
with  some  observations  made  on  particular  parts  of  the  evi- 
dence, upon  which  it  is  the  province  of  the  jury  to  decide,  . 
we  should  seldom  have  any  case  which  involved  many  facts 
brought  to  a  termination.  It  is  only  in  those  cases  in 
which  we  are  satisfied  that  .the  jury  has  been  led  to  a 
wrong  conclusion  that  we  ought  to  interfere;  and  we  can- 
not possibly  say  that  they  have  been  induced  to  form  a 
wrong  conclusion  in  this.  Without  meaning  to  say  that 
the  learned  judge  was  wrong  in  attaching  great  weight  to 
these  particular  documents,  we  all  agree  that  the  general 
scope  of  his  observations  upon  the  evidence  was  perfectly 
correct.     We  understand  him  to  have  said,  in  substance, 

R  B 


7[\ 
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1832.         that  as  by  the  usage  and  reputation  for  nearly  two  cen- 

I)  k     r      ^"''i^Sf  tlic  Castle  and  its  precincts  have  been  considered  as 

Newcastle    being  M'ithin  the  hundred,  it  ought  to  be  inferred  that  they 

Tlie  Hundred  ^^^^  legally  so,  unless  the  ancient  documents  clearly  and 

of  BftoxTowB.  satisfactorily  proved  that  they  were  not.     This  is  only  an 

example  of  the  principle  which  is  applicable  to  all  rights  of 
way  and  common,  to  tolls,  to  moduses,  in  short,  to  all 
prescriptive  and  ancient  rights,  customs,  exemptions  and 
obligations;  in  all  which  long  usage  should  always  be  re- 
ferred,  if  possible,  to  a  legal  origin ;  and  it  is  only  by  the 
constant  practical  application  of  this  principle  that  much 
valuable  property,  and  many  important  rights  and  prifi- 
leges,  are  preserved. 

In  adapting  this  principle  to  the  present  case,  (there 
being  strong  and  uniform  evidence  of  modern  usage  from 
the  middle  of  the  seventeeth  century,)  the  only  question  Is, 
whether  the  older  documents  clearly  shew  that  this  usage 
is  wrong,  and  that  the  Castle  and  its  precincts  could  not 
have  been  within  the  hundred  at  the  time  of  the  first  insti- 
tution of  that  division?  Now  these  documents  prove,  that 
from  the  time  of  Domesday  there  was  a  borough  of  Not- 
tingham; that  the  borough  in  later  periods  had  a  jury  dis- 
tinct from  that  of  the  hundred ;  one  of  them,  in  3  lidw.  5, 
tends  to  shew  that  the  Castle  was  within  the  jurisdiction  of 
that  jury;  and  the  charter  of  Henry  6  may  be  considered 
as  demonstrating,  that  at  the  time  of  the  erection  of  the 
borough  into  a  county  of  itself,  the  Castle  did,  for  some 
purposes  at  least,  form  a  part  of  the  borough ;  for  the 
borough  is  made  a  county,  mth  the  exception  of  the  Castle. 
But  admitting  this,  why  may  not  the  Castle,  though  in  the 
borough  for  some  purposes,  have  also  been  a  part  of  the 
hundred;  for  as  a  borough  may  include  a  part  of  two  coun- 
ties, (the  borough  of  Tamworlh(a),  for  example,)  why  may 
it  not  comprise  part  of  a  hundred,  or  part  of  two  or  more 
hundreds?  And  may  we  not  also  reconcile  the  exclusion  of 

(a)  So,  the  borough  of  BristaifiC,  before  Bristol  was  either  a  city  or 
a  county. 


CASES  IK  THE  KIKG'b  BENCH.  611 

the  Castle  from  the  new  county,  on  the  supposition  that  it         1839. 
had  originally  belonged  to  the  hundred?     We  do  not  think       rTt'^^ 
that  any  of  these  documents  are  so  clearly  inconsistent  with    Newcastle 
Ihe  long  usage  and  reputation  in  modern  times  as  to  pre*  j^^  nimtlred 
vent  a  jury  from  drawing  the  usual  inference^ — that  what  has  of  Bboxtowe. 
existed  so  long  has  existed  from  the  earliest  period  neces- 
sary for  the  purpose  of  giving  it  validity. 

The  third  objection  was^  that  the  damages  are  excessive*  Third  point. 
This  is  peculiarly  for  the  consideration  of  a  jury;  and 
nothing  has  been  said  which  induces  us  to  think  that  the 
jury  have  in  this  case  proceeded  on  an  erroneous  principle 
of  calculation.  Certainly  if  that  principle  had  been  pur- 
sued which  was  contended  for  by  the  learned  counsel  who 
moved  for  the  rvUe,  an  erroneous  principle  would  have 
been  adopted;  for  the  jury  would  have  done  wrong  to 
consider  whether  the  Castle  was  an  ancient  possession  of 
the  family  of  the  plaintiff  or  not, — whether  he  was  likely 
to  reside  there, —  and  whether  the  neighbourhood  was 
suitable  to  such  a  residence.  The  true  question  is,  what 
sum  of  money  will  repair  the  injury  done  by  the  mob? 
what  will  replace  the  house  in  the  situation  and  state  in 
which  it  was  at  the  time  of  the  outrage  committed,  as 
nearly  as  practicable?  There  seems  every  reason  to  believe 
that  the  jury  have  acted  on  this  principle;  and  if  so,  they  , 
have  done  right.     At  any  rate,  it  is  impossible  for  us  to  say  • 

they  have  done  wrong. 

Rule  refused  (a). 

(a)  Tliebill  of  excoptlons,  which  under  this  statute,  (7  Sc  8  Geo,  4, 

lind  been  tendered  at  the  trial,  was  c.  31,)  see  Pellezc  v.  Hundred  of 

waived  by  the  defendants  for  the  FmsI  Wortford,  4  Mann.  &  Ryl. 

sake  of  this  motion.     Here  there-  130,  9  Barn.  &  Cressw.  134;  Rex 

fore  the  matter  terminated.  v.  Bateman  and  Hart^  Justices  of 

As  to  iho  formal  proceedings  Folkstonc,  ;>05/,  718. 
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1832- 

Tlie  King  r.  John  Patteson,  Esq.  (a) 

A  statote  dir  INFORMATION  in  the  nature  of  a  quo  warranto:  fint 

^^^*t  ^f ^^rTnt'  count,  for  usurping  the  office  of  alderman  of  the  ci^  of 

nitestoapcr-  Norwich;  second  count,  for  usurping  the  office  of  jusike 

w)?nted  by  **  ^f  the  peace  of  the  said  city ;  third  count,  for  usurping  both 

the  justices  these  offices. 

sllrerf Af^rj/        The  plea  to  the  first  count,  after  setting  out  a  charter 

giving  suffi-  whereby  Charles  II.  granted,  among  other  tilings,  that  there 

cicntsecunty  -'  ^  .,     .  •    i  «     •         u 

to  the  justices  should  be  aldermen  of  the  said  city,  and  that  all  toe  alder- 
ahl^toXm^  ""^"  ^^'*^  *'^^  hoxn^  the  office  of  mayoralty  should  be  jus- 
for  the  moneys  tices  of  the  peace  of  the  said  city,  averred  that  the  defend* 
M  deceive!  a"^  >"  December,  1781,  was  duly  elected  and  still  is  alder- 
The  giving  of    n^jm,     ^\^q  picas  to  the  second  and  third  counts  further 

the  security  is  .       _  .        ,   ..      i  it 

notacondi-  averred,  that  m  June,  1798,  the  defendant  was  elected 
Tth^'v^^n"'  ^^y^^>  »"<^  served  the  said  office  during  a  year,  and  thereby 
of  the  office  of  became  justice  of  the  peace. 

J!ri^rson"so  Replication  to  the  first  plea:  that  after  the  defendant  had 
appointed,  or  become  alderman,  to  wit,  in  June,  1788,  the  defendant  was 
to  account.'^  elected  and  became  mayor  for  one  year,  and  thereby  be* 
An  office  q-j^i^q  a  justice  of  the  peace  for  the  city;  that  in  August, 
salary  is  to  be  18(27,  the  defendant  being  such  mayor  and  justice,  was  con- 

account"  aul^    stituted  treasurer  of  the  city,  giving  security  to  account (&); 

dited^by  cer- 
tain justices,         (a)    Decided    in     Michaelmas      or  persons  whom  the  said  justicen 

cannot  be  held  term,  1832.  shall  at  their  respective  genemi  or 

by  one  of  such       ^^j  By  12  Cm  2,  c.29,  s.6,  "the      quarter  sessions,  or  the  greater  part 

A  aider-  ^"^^  constables  shall,  and  they  are  of  them  then  and  there  assembled, 
man  elected  thereby  required,  at  or  before  the  appoint  to  be  the  treasurer  or  trea« 
by  the  whole  next  general  or  quarter  sessions  surers,  (which  treasurer  or  trea« 
corporate  respectively  after  they  or  any  of      surers  they  are  thereby  authorized 

^'   . . '         them  shall  have  received  such  sum      and  empowered  to  nominate  an4 
office  by  the       or  sums  of  money,  to  pay  the  same      appoint,)  such  treasurer  or  trea^ 
acceptance  of   into  the  hands  of  such  (the)  person      surers^rs/  ^-m^  sufficient  security 
an  incompati- 
ble office  conferred  upon  him  by  a  select  body. 

Such  second  appointment  is  void,  lemble, 

A  public  officer  cannot  vacate  his  office  by  accepting  an  incompatible  office,  unless 
the  first  office  be  one  which  he  might  have  determined  by  his  own  act, — or  which  lie 
might  have  surrendered  to  the  party  appointing  to  tlic  second  office, — or  from  which 
he  might  have  boon  amoved  by,  or  with  the  concurrence  of,  such  party. 
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that  he  gave  the  required  security  and  took  upon  himself 
the  office  of  treasurer,  which  offices  of  aldermau  and  trea- 
surer are  wholly  incompatible  with  each  other,  whereby  the 
defendant  vacated  the  office  of  alderman,  and  ceased  to  be 
an  alderman  of  the  said  city. 

Replication  to  the  second  plea:  that  in  August,  18'i7> 
the  said  defendant  was  mayor  and  treasurer,  as  alleged  in 
the  plea,  was  appointed  treasurer  and  gave  security,  and 
took  on  himself  the  office  of  treasurer ;  and  that  the  offices 
of  justice  of  the  peace  and  treasurer  are  incompatible. 
The  replication  to  the  third  plea  differed  from  the  replica- 
tion to  the  second,  by  averring  that  the  offices  of  alderman, 
justice  of  the  peace,  and  treasurer,  are  incompatible. 

The  defendant  rejoined,  taking  issue  upon  the  allegation, 
in  each  replication,  of  the  giving  of  security. 

General  (a)  demurrer,  and  joinder. 
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Campbell,  \n  supportof  the  demurrer (6).  The  rejoinders  First  point: 
are  bad,  inasmuch  as  they  tender  an  issue  clearly  immaterial,  of  rcjoinders. 
The  statute  (c)  does  not  make  the  giving  of  security  a  con- 
dition precedent  to  the  vesting  of  the  office  of  treasurer  in 
the  person  appointed  by  the  justices.  It  merely  requires 
this  to  be  done  previously  to  the  receiving  of  moneys  from 
the-  high  constables. 

The  replications  are  sufficient.     They  allege  that  the  Second  point : 
defendant  has  been  appointed  to  and  has  accepted  offices  replicaTions? 
which  are  incompatible.     The  county  treasurer  is  appointed 


(in  sach  sums  as  shall  be  approved 
of  by  the  said  justices,  at  their 
respective  general  or  quarter  ses- 
sions, or  the  greater  part  of  them 
then  and  there  assembled,)  to  be 
accountable  for  the  several  and 
respective  sums  of  money  which 
shall  be  respectively  paid  to  them 
in  pursuance  of  this  act,  and  to 
pay  such  sum  or  sums  of  money  as 
shall  be  ordered  to  be  paid  by  the 
justices*  in  their  general  or  quarter 
sessions,  and  for  the  due  and  faith- 


ful execution  of  tlie  trusts  reposed 
in  him  or  them,  &c." 

(a)  The  demurrer  professed  to 
be  special;  but  the  objections  were 
such  as  would  have  been  available 
under  a  general  demuirer,  and  were 
stated  too  vaguely  to  satisfy  the 
statute,  supposing  an  assignment  of 
special  causes  of  demurrer  to  have 
been  necessary. 

(6)  Argued  in  Michaelmas  termy 
1831. 

(c)  13  Geo.  2,  c.  39,  s.  3: 
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1833.  b^  the  justices  of  the  peace,  and  is  removable  at  iheir  pleasure. 
To  tbeui  be  uiust  account  for  all  nionejs  received  («),  and 
by  H\tm  the  amount  of  bis  salary  is  to  be  fixed  (i).  These 
Pattksok.  offices  being  incompatible,  it  follows  that  by  acceptance  of 
the  second  the  first  is  vacated;  Milward  ▼.  Thatcher {c), 
Rex  V.  Paieman  {d),  Rex  v.  Tizxard  (e).  A  distkictioii  will 
be  taken  between  the  case  of  two  incompatible  offices  m  a 
corporation,  and  two  offices  which  are  not  corpora tej»  or  of 
which  only  one  has  that  character;  but  it  will  be  shewn 
that  in  all  cases  of  public  offices,  the  acceptance  of  a  second 
office,  incompatible  with  one  previously  held,  avoids  sach 
former  office;  and  that  in  the  cases  in  which  both  offices 
have  been  corporate,  the  Court  has  proceeded  upon  the 
general  ground  of  incompatibility,  as  in  Milmurd  v.  Thatcher ^ 
Rex  v.  Blhsel{f\  and  Rex  v.  Tizzard.  In  Ferrior  and 
Mayor  of  Sandwich  (g),  a  n»andaraus  had  issued  to  restore 
Pcrrior  to  tlic  office  of  town  clerk  in  the  town  of  S.,  and 
the  return  alleged  that  Verrior  had  been  elected  to  the 
office  of  mayor,  which  office  he  had  accepted  and  serred, 
and  that  he  was  afterwards  elected  and  still  continued  one 
of  the  jurats;  and  that  in  the  town  of  S.  there  is  a  ccNtrt  of 
record  held  before  the  mayor,  which  the  town  ckrk  ought 
to  attend  as  a  minister,  and  that  the  jurats  are  as  justices 
of  the  peace  there.  Then  it  was  argued  that  ibe  offiees 
were  incompatible,  for  that  the  town  clerk  could  not  attend 
upon  himself  as  judge  of  the  court,  nor  fine  himself  for  his 
own  defaults  as  minister  of  the  court;  and  that  it  was  as 
inconsistent  as  if  the  Chief  Justice  of  K.  B.  were  protho- 
notary  or  clerk  of  the  papers  of  his  own  Court,  (whichy  the 
Chief  Justice  says,  he  cannot  be,)  or  a  judge  of  CX  P. 
And  it  was  said  to  have  been  also  held,  that  a  bishop 
could  not  hold  a  living  in  conunendaui  in  his  own  diocese, 
because  he  could  not  visit  himself,  or  be  both  pacsoa  and 

(a)  12  Gfo.  3,  c.  99,  ss.  6, 7, 11.  (e)   4  Maim.  Sc  RyL   40^;    9 

{h)  55  Geo.  3,  C.51,  3. 17.  Bam.  &  Cressw;  418. 

(c)  2  T.  R.  81.  if)  1  Dougl.  398,  note. 

((f)  Ibid.  779.  is)  \  Siderf.  S05;  |Mt<,  §^M9. 
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ordinary :  which  argument  seemed  to  the  Court  good^  1832. 
although  they  gave  no  ultimate  opinion  tipoD  the  point.  . 
There,  it  is  evident,  both  from  the  argument  and  the  anato-  _  v. 
giea  brought  in  support  of  it,  that  the  opinion  of  the  Court 
waa  not  at  all  grounded  on  the  fact  of  the  two  offices  being 
corporate.  In  Cam,  Dig.  tit.  Officer,  (K.  5,)  it  is  said,  ''  a 
ofan  shall  lose  his  office  if  he  accept  another  office  in- 
compatible; a«  if  the  one  office  be  under  the  controul  of 
anotber ;"  and  then  two  cases  are  cited,  the  first  of  wbicb 
is  of  an  office  noi  corporate.  And  in  (D.  6,)  it  is  stated, 
that ''  the  grant  of  an  office  to  one  who  has  another  office 
incompatible,  is  not  good ;  for  the  first  office  wilt  thereby  be 
void;  as  if  a  forester  by  ^  patent  for  life  be  made  justice  in 
eyre  of  the  same  forest,  pro  h^c  vice  the  office  of  forester 
will  be  void,  for  it  is  incompatible,  being  subject  to  Correc- 
tion by  the  justice  in  eyre;"  or  "  if  a  justice  in  C.  B.  be 
made  a  justice  of  B.  R."  For  this  last  proposition  the 
authorities  quoted  are  Dyer^  159,  and  Cro>  Car.  127,  128, 
iti  which  respective  cases  it  was  held,  that  Dyer  and  Croke, 
who  being  justices  of  C.  B.  were  appointed  justices  of 
B.  R.,  the  patents  of  promotion  vacated  the  former  offices, 
and  that  no  formal  revocation  was  requisite.  It  is  said 
in  F.  N,  B.  \63,  *'  a  coroner  made  sheriff  is  discharged  of 
his  office  of  coroner" (a),  and  this  is  adopted  in  Com.  Dig. 
tit.  Officer,  (G,  4.)  Other  cases  are  quoted,  some  of  them 
being  of  two  corporate  offices,  and  others  of  offices  not 
connected  with  corporations ;  in  all  of  which  it  is  said  that 
the  inferior  office  is  void  upon  the  officer's  being  appointed 
to  another  office  incompatible  with  the  first.  But  it  is  said, 
under  the  same  titfe,  that  the  chief  justice  of  C.  B.  being 
made  keeper  of  the  great  seal,  continues  chief  justice ; 
and  two  cases  are  referred  to  hi  which  those  offices  were 
held  conjointly,  by  Sir  Orlando  Bridgman  (b)  and  Sir  Ed- 
ward  Littleton  (c)'^  and  also  that  a  justice  of  C.  B.  may 
be  Chief  Baron  of  the  Exchequer,  as  was  the  case  with  Sii^ 

(•)  Cited  Com.  Dig.  tit.  Officer^         {b)  1  Siderf.  338. 
(B.  6.)  (c)  1  Cro.  Car.  600. 
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Humphrey  Starkey  {a) ;  for  in  all  these  cases  ibe  duties  of 
the  respective  offices  are  not  incompatible.     In  Sir  Charla 
Howard' a  case  (/>>),  the  judges  agreed  that  the  offices  of 
keeper  and  bailiff  of  several  walks,  and  of  the  game  there, 
and  of  riding  forester,  were  inferior  to  his  place  of  %'erderor, 
and  so  determined  by  his  acceptance  thereof.     Through 
all   these  cases  the  general  principle  clearly  runs,  aud  k 
fully  established  by  them,  that  both  as  to  offices  corpontc 
and  offices  of  a  public  nature  not  corporate,  the  acceptance 
of  a  second  office  incompatible  with  one  previously  held, 
operates  as  an  avoidance  of  the  first.     In  such  case  is  the 
defendant  here. 


Fiuft  point.  Coleridge,  contrd.     The  rejoinder  does  not  tender  issue 

upon  an  immaterial  point ;  because  under  the  terms  of  the 
act  of  parliament,  the  office  of  county-treasurer  does  not 
vest  fully  in  the  person  appointed  until  the  security  be  given; 
it  is  a  condition  precedent  to  his  being  able  to  perform 
the  duties  of  his  office.  One  of  the  facts  from  which  the 
Court  might  form  their  opinion  that  the  two  offices  are 
incompatible,  is  the  liability  of  one  officer  to  account  to 
others  for  moneys  which  the  former  receives  in  his  office. 
Now  the  county-treasurer  cannot  receive  moneys,  and  there- 
fore cannot  be  liable  to  account,  until  he  has  given  security. 
Mere  then,  the  fact  alleged  in  the  replication,  as  to  the 
giving  security,  is  a  material  fact,  which  it  was  sufficient  for 
the  defendant  to  traverse ;  for  although  there  were  also 
other  distinct  material  facts,  a  traverse  of  one  of  them  alone 
is  good;  Com.  Dig.  Pleader,  (G.  10.)  It  does  not  affect 
the  case  that  the  plaintiff  has  alleged  that  the  defendant 
had  accepted  the  office  and  had  entered  upon  the  duties  of 
the  office,  for  until  security  given  that  office  is  not  incom* 
patible  with  those  of  alderman  and  justice  of  the  peace. 

Second  point.        The  replication  is  bad ;  for  it  states  that  the  defendant, 

being  an  alderman  and  justice  of  the  peace,  M'as  appointed 
to,  and  took  upon  himself,  the  office  of  treasurer,  which 
offices  were  incompatible  with  each   other;  whereby  the 

{a)  M.  1  IL  7,  (o.  JO  b,  1 1  a,  pi.  13.  (6)  Sir  W.  Jones,  29A. 
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defendant  vacated  the  offices  of,  and  ceased  to  be,  an  alder-  isd^. 
man  and  justice  of  the  peace  of  the  city.  The  offices,  it  is 
admitted^  are  incompatible,  but  a  man  by  being  appointed 
to  and  accepting  an  office,  not  corporate,  does  not  thereby  Patteson. 
vacate  a  corporate  office,  which  at  the  time  he  held.  In 
the  case  of  an  acceptance  of  a  second  corporate  office,  in- 
compatible with  a  former  corporate  office,  held  by  the  same 
individual,  the  Courts  have  proceeded  upon  a  presumption 
of  a  surrender  of  the  one  simultaneously  with  an  acceptance 
of  the  other.  This  assumes  that  both  offices  had  been 
granted  by  the  same  power;  for  a  surrender  by  the  grantee 
is  not  perfect  until  acceptance  by  the  grantor;  which  accept- 
ance is  involved  in  the  appointment  by  such  grantor  to  the 
second  office.  The  authorities  undoubtedly  establish  that 
two  incompatible  offices  cannot  be  held  at  the  same  time 
by  the  same  person,  but  not  that  one  becomes  ipso  facto 
void  by  his  acceptance  of  the  other.  Thus  a  coroner, 
accepting  the  office  of  sheriff,  may  continue  to  be  coroner 
until  discharged  by  the  king's  writ.  In  jP.  N.  B.  163, 
(upon  the  writ  de  coronatore  eligendo  vel  exonerando^)  it 
is  said,  '*  and  the  coroner  shall  be  discharged  of  his  office 
by  the  king's  writ  sent  unto  him,  and  thereupon  shall  issue 
another  writ,  directed  unto  the  sheriff,  to  choose  a  new 
coroner,  and  that  writ  shall  recite  the  cause  of  the  discharge 
of  the  other  coroner."  One  of  the  causes  mentioned  by 
this  author,  for  which  the  king  is  to  say  in  his  writ  **  We 
have  removed  him  from  that  office,"  is  this,  **  for  that  he  is 
chosen  into  the  office  of  sheriff  of  the  county  aforesaid." 
Such  writ  might  not  perhaps  have  been  necessary  at  that 
early  period,  when  both  sheriff  and  coroners  were  elected 
by  the  freeholders  (a).  At  the  times  when  the  office  of  jus- 
tice of  C.  B.  was  declared  to  be  vacated  by  letters-patent 
appointing  the  same  individual  to  be  a  justice  of  B.  R., 
these  incompatible  offices  were  held  durante  bene  placito^ 
and  therefore  the  king  determined  his  will  touching  the  first 

(a)  Vide  3  Mann.  &  Ryl.  493;  5lh  &  6th  ed.);  Articuli  super 
Madox,  Exchequer,  279 1;  lb.  9831;  Cbartas,  cap.  8.  So  conservators 
Bac.  Abr.  Sheriff,  A.  (vol.  vi.  140,      of  the  peace,  %  Inst.  568. 
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1838.        office  by  pronotkig  to  iBother  office,  the  duties  of  vbkk 

J:*"''*-'      were  iDCompatible  with  those  of  the  fgrmer.      But  wbea 
Tbm  Ki«o       ,      .    ,  .  .       .  ,-  . 

«.  the  judges  came  to  be  sppointea  qnamdiu  se  bene  gesM- 

r«Truo«.  ,iQt^  t),e  „3e  ^s,  iltered.  Sir  Johm  fVaUer,  (who  bad  beea 
appointed  Chief  Baron  of  the  Etcheqner  by  patent,  1  Car.l, 
tjuamdiu  m  beoe  geiserit,)  being  in  tbe  king'a  diapleaiuF^ 
aad  oonmanded  that  he  thould  forbear  tbe  exerciaing  of 
bifl  judicial  place  in  court,  never  eiercised  his  place  ia 
co»rt  from  Michaelmas  5  Car.  \,  to  his  death.  And  be- 
cause be  had  that  office  qiMimdiu  se  bene  geaserit,  he  woirid 
Dot  leave  his  place  or  surrender  bis  patent  witbooi  a  acire 
focias  to  shew  what  cause  there  was  to  detcrnaine  bii 
patent  or  to  forfeit  it;  so  tbat  be  continued  chief  baroa 
until  the  day  of  his  death  (a).  If  tite  kiag  had  possessed 
the  power  of  divesUag  hin  of  bit  office,  by  appolntiag  him 
to  an  incompatible  office,  there  can  be  little  doubt  tbat 
he  would  have  availed  himself  of  iL  In  the  several  paa- 
sagcs  referred  to  in  Com.  Dig.  til.  Cffictr,  tbe  cases  rae^ 
fioned  in  which  one  office  is  said  to  be  vacated  by  At 
acceptance  of  a  second,  are  all  cases  in  which  both  offices 
are  granted  by  the  same  power,  with  only  one  esceptioB. 
With  regard  to  tbe  cases  of  forester,  steward,  and  justice  in 
eyre  of  the  forest,  the  two  tatter  officers  are  appointed  by 
the  king,  and  the  first  is  spoken  of,  by  Lord  Coke  only,  as 
holding  his  office  by  patent,  bat,  by  Mamoood,  as  hoMing 
it  eitlnr  by  patent  in  fee,  or  during  the  pleasure  of  tbe 
king.  Tbe  dictum  as  to  the  case  of  a  bishop  holding  a 
livitq;  in  comraendam  witbia  his  own  diocese,  bat  beea 
dispated  by  Gibaon  (fr),  for  this  reason,  that  ibc  bishop  may 
be  visited  by  tbe  archbishop.  And  Dodtridge,  J.,  in  the 
case  of  Coit  v.  Ghter  (c),  appears  to  have  entertained  the 
SBMe  opiaion.  Besides,  it  must  be  observed,  that  ^x 
bishop's  case  is  governed  by  ■  provision  of  the  ecclesiastical 
law*  So,  the  avmdance  of  one  living  by  the  acceptance  of 
a  Mcoiid,  is  by  virtne  of  the  provisions  of  a  particnlar  sta- 
tute, 2L  lien.  8,  c.  13;  and  in  cases  not  embraced  by  tbat 
statute,  viz.  livings  under  the  annual  value  of  Sl„  there  ia  no 
(a)  Cm.  Cm.  KU.        (*>CoAn,  »».        (c)  3ir  Fn.  Maen^  0»». 
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avoidance,  except  at  the  will  of  the  patron  or  by  the  sen-        1832. 

tence  of  the  bishop.     In  Sir  Charles  Iloward^s  case  the     r^^^^^i^ 

'  ,  The  KiHC 

question  was,  whether  the  offices  claimed  should  be  seized  v, 

into  the  king's  bands,  and  the  judgment  was,  that  there  was     ^^'"esou. 

good  cause  for  seizing  them.     In  the  cases  where  one  of 

two  incompatible  offices  is  vacated,  the  question  arises, 

which  of  them  must  it  be  i     Rex  v.  Blissel  was  decided  oa 

the  ground  that  the  acceptance  of  a  superior  office  vacated 

an  inferior,  not  that  the  second,  as  such,  vacated  the  first. 

In  the  case  of  Sir  Charles  Howard,  the  ground  upon  which 

the  Court  decided  was,  that  the  offices  claimed  by  him 

were  inferior  to  that  of  verderor.     This  being  the  state 

of  the  decisions  upon  this  point,  it  is  very  questionable 

whether,  if  the  defendant  in  this  case  has  vacated  one  of  bis 

offices,  he  has  not  rather  vacated  that  of  county-treasurer 

than  tbat  of  alderman. 

In  order  to  make  an  avoidaiKe,  the  grantor  and  grantee  Concurrence 
mast  concur;  for  if  the  grantee  refuse  io accept  the  second  <>' 8™"^®*^  *"^ 
office,  the  first  office  does  not  become  vacant  by  the  confer- 
ring of  the  second;  liorton^s  crse,  cited  in  Audley's  ca8e(a). 
The  concurrence  of  the  grantor  and  grantee  may  be  con- 
strued to  be  an  assent  to  the  avoidance  of  the  first  office ; 
kttt  ia  all  cajies  an  amQiian  i»  requisite,  express  or  impited.  Amotion. 
Iff  Rex  v«  Heaven,  where  the  defendant  (6),  being  an  aiders 
BMn  of  Bedford,  had  been  absent  from  Bedford  thirteen 
years,  and  had  lately  been  appointed  to  an  office,  and  was 
therefore  required  by  act  of  parliament  to  veside  at  a  dieH 
laace  from  Bedford,  the  Court  would  not  grant  a  rule  for 
a  quo  warranto  until  the  defendant  bad  been  expressly 
amoved  by  the  corporation.  In  Rex  v.  Paievmm  {c\  where 
the  defendant  had  been  appointed  t»  m  office  in  a  corpo- 
ration^ incompatible  with  another  office  wkick  he  pre^ 
viottsly  held  in  the  same  corporation.  Lord  Kemfon  said 
that  the  appointment  was  an  act  of  the  corporation-,  and 
equivalent  to  an  amotion.  The  defendant  ia  thia  case  has 
not  been  either  actually  or  impliedly  amoved  front  Ihs 
situation.     By  the  provisions  of  the  charter  of  Norwicl^ 

(<t>  NoyV  Sep.  78.  {h)  %  T*  B.  17%.  (c>  lUd  %t% 
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18S2.         the  defendant  might  have  been  elected  mUcmmn  cren 

his  will,  and  was  liable  to  a  peoaltj  if  he  refiiscd  to  lem 
or  neglected  to  perfonn  the  doties  of  the  oflfee  wkbovl 
PATTcsojr.  reasonable  cause.  And  jet,  accordiog  to  the  fgniBcnt,  be 
is  at  liberty  to  free  himself  from  the  bortben  of  his  fim 
oflkre  without  tlie  permission  of  the  corporalioo  who  dected 
him,  by  accepting  some  oflice,  the  duties  of  which  are  im- 
compatible  with  those  of  an  alderman  of  this  city. 

Cur.  adv.  vuU. 

Parke,  J.  in  the  course  of  Michaelmas  term,  1852,  de- 
livered the  judgment  of  the  Court.  After  stating  the  sub- 
stance of  the  pleadings,  his  lordship  proceeded  as  follows : 

Two  questions  arose  on  these  pleadings,  and  were  argued 
at  the  bar:  the  first,  whether  the  rejoinder  was  sufficient; 
the  second,  whether  the  appointment  to  and  acceptance  of 
the  office  of  treasurer  of  the  county  of  the  city,  did  or  did 
not  vacate  the  offices  of  alderman  and  justice  of  the  peace, 
or  either  of  them. 
Firbt  point.  The  first  question  depends  upon  the  materiality  of  the 

averment  in  each  replication,  ''  that  the  defendant  gave 
such  security,  as  therein  is  before  mentioned,  to  the  mayor, 
recorder,  steward,  and  aldermen,  being  justices  of  the 
peace;"  such  replication  containing  also  an  averment,  that 
**  he  accepted  and  took  upon  himself  the  office  of  treasurer, 
and  entered  upon  the  discharge  of  the  duties  of  his  office/' 
If  the  giving  of  security  be  a  condition  precedent  to  be- 
coming treasurer,  or  being  responsible  and  accountable  as 
such,  the  averment  is  material  and  traversable;  if  it  be  not, 
it  is  immaterial.  And  we  are  of  opinion  that  by  the  form  of 
the  appointment,  stated  in  the  replications,  it  is  not  made  a 
condition  precedent,  if  it  be  not  so  by  the  statute  12  Geo,% 
c.  29>  8.  6,  in  pursuance  of  which  statute  the  appointment 
took  place ;  and  by  the  statute  we  think  it  is  not  made  a 
condition  precedent  either  to  the  enjoyment  of  the  office 
or  to  the  liability  to  account  for  the  moneys  received  by 
virtue  of  the  office.    The  statute  appears  to  us  in  this 
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respect  to  be  directory  only ;  and  if  so,  the  appointment  of        ^^^• 
the  defendant  was  complete,  though  such  security  was  not     jheKiKo 

given ;  and  the  rejoinders  are  all  bad  in  law,  as  tendering  v. 

m  Patteson* 

issue  on  an  immaterial  allegation. 

The  second  question  is  one  of  more  difficulty  and  im-  Second  point. 
portancc.  It  was  admitted  on  the  argument  that  the  offices 
of  county  treasurer  and  of  justice  of  the  peace  are  incom- 
patible: it  is  also  admitted  on  the  pleadings  that  the 
defendant  was  appointed  to  and  accepted  the  office  of 
county  treasurer.  The  question  is,  what  is  the  effect  of 
that  appointment  and  acceptance.  Without  acceptance  by 
the  person  appointed,  it  is  clear  that  the  first  office  would 
not  be  avoided  {a).  After  acceptance,  is  the  first  office 
become  absolutely  void,  so  that  the  party  may  be  ousted  fn 
quo  warranto  ?  If  we  were  to  hold  that  the  office  of  justice 
of  the  peace  is  absolutely  void  in  this  case,  it  would  be  dif- 
ficult not  to  come  to  the  same  conclusion  in  every  case  in 
which  a  justice  of  the  peace  accepted  an  office  within  his 
district,  accountable  before  justices  or  at  sessions ;  that,  for 
instance,  of  overseer  of  the  poor,  or  churchwarden,  or  sur- 
veyor  of  the  highways ;  and  it  would  be  of  mischievous 
consequence  to  the  interest  of  the  public,  if  it  were  to  be 
decided  that  a  magistrate  could  not  discharge  the  important 
duties  of  those  subordinate  situations  without  losing  en*- 
tirely  and  for  ever  his  superior  office. 

This  very  question,  how  far  the  office  of  justice  of  the 
peace  and  the  office  of  overseer  are  compatible,  came 
before  the  Court  in  Rex  v.  Gayer  (6).  The  Court  gave 
no  judicial  opinion  upon  it ;  but  from  the  form  of  the  pro- 
ceeding, which  was  an  application  to  quash  an  order  of 
sessions  discharging  an  order  of  two  justices,  appointing 
the  defendant,  who  was  an  acting  justice  of  the  peace  for 
the  county,  to  be  an  overseer  of  the  poor,  it  seems  to  have 
been  considered,  both  at  the  bar  and  by  the  bench,  that  if 
the  two  offices  were  incompatible,  the  consequence  would 
be,  that  the  party  should  be  discharged  from  that  of  over- 

(a)  Noy's  Ecp,  78;  Dyer,  332  b,         (6)  1  Burr.  2i5. 
in  notis. 
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ueer,  fts  having  been  disqualified  or  exempted,  and  not  from 
-T""!!?^       that  of  justice  of  the  peace,  as  being  vacated  by  th«  ap- 
V.  pointment  to  be  overseer.     Again,  it  would  be  an  anomaly 

in  the  law,  if  a  public  officer,  who  could  not  directly  resign, 
or  be  removed,  without  the  concurrence  or  privity  of  a 
superior  authority,  should  be  able  to  accomplish  the  same 
object  indirectly  by  an  acceptance  of  an  incompatible 
office.  A  sheriff,  for  instance,  who  is  indictable  for  not 
accepting  and  exercising  his  office  (a),  might  relieve  himself 
without  the  concurrence  of  the  crown,  by  procuring  himself 
to  be  elected  to  the  office  of  coroner  (6);  and  other  instances 
of  the  same  kind  might  be  put. 

These  considerations  lead  us  to  doubt  whether  the 
general  proposition  can  be  supported,  that  under  all  cir- 
cumstances the  acceptance  of  an  incompatible  office,  by 
whomsoever  the  appointment  to  it  is  made,  absolutely 
avoids  a  former  office ;  and  upon  reference  to  the  authori* 
ties,  we  think  that  this  proposition  is  not  made  out,  but 
that  it  must  be  limited  and  qualified ;  and  that  such  ac* 
ceptance  (though  it  may  be  ground  of  amotion)  does  not 
operate  as  an  absolute  avoidance  in  those  cases  where  a 
person  cannot  divest  himself  of  an  office  by  his  own  mere 
act,  but  requires  the  concurrence  of  another  authority  to 
his  resignation  or  amotion,  unless  that  authority  is  privy 
and  consenting  to  the  second  appointment. 

In  the  earlier  text-books  and  authorities,  the  ground 
upon  which  the  acceptance  of  an  incompatible  office  avoids 
another,  is  not  distinctly  explained.  In  the  cases,  how- 
ever, of  Gage  V.  Peacock  (c)  and  Verrior  v.  The  Mayor  of 
Sandimch{d),  it  appears  to  have  been  ai^ued  on  the  ground 
of  an  implied  surrender;  and  in  some  more  modern  cases, 
where  the  first  office  is  clearly  avoided,  the  reason  expressly 
stated  is,  that  it  operates  as  an  implied  surrender  of  the 
former  office  or,  as  an  amotion  from  it.     In  Rex  v.  Tre- 

(fl)  3  Mod.  300;  Cora.  Dig.  tit.  (c)  Noy,  Rep.  12. 

Viscounty  (A.  2.)  (d)  2  Keb.  92,  (cited  ante,  614, 

(6)  Vide  ante,  ai5,  (a).  po$t,  623  (i),  from  $ider6n). 
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lawmy  (a),  Lord  Mamjield  puts  it  on  the  former  ground ;        fss^. 
and  that  opinion  is  adopted  by  Buller,  J.,  in  Milward  v.     ^^'^^^ 
Thatcher  (J)).     Lord  Kenyan ^  in  Rex  v.  Paleman(c),  puts  9. 

it  on  the  latter.     See  also  the  opinion  of  LiiiledaUp  J.  in     P^tteson. 
Rex  V.  Hughes  (d). 

If  this  view  of  the  subject  be  correct,  it  seems  to  follow 
that  the  acceptance  of  the  second  office  will  not  absolutely 
avoid  the  first,  unless  it  be  made  by,  or  with  the  privity  of, 
that  authority  which  has  the  power  to  accept  the  surrender 
of  the  first  or  to  amove  from  it. 

Upon  reference  to  the  authorities,  it  will  be  found  that 
in  most,  if  not  in  all,  of  the  cases  where  the  ofiice  has  been 
held  to  be  absolutely  void,  a  surrender  to  and  acceptance 
by  the  same  persons  who  appointed  to  the  second  office,  or 
an  amotion  by  them,  would  have  been  good.  A  forester  by 
patent  for  life,  or  warden  of  a  forest,  made  justice  in  eyre 
of  the  same  forest,  pro  h&c  vice(i?), — a  justice  of  Common 
Pleas,  made  justice  of  King's  Bench  (f)^ — a  remembrancer 
of  the  Exchequer  for  life,  made  a  baron  of  the  Exchequer(g), 
-—a  flag-officer,  appointed  to  another  command  (A)— are  all 
instances  in  which  both  appointments  are  made  by  the 
crown.  The  case  of  a  town-clerk,  made  mayor  (t),—*a 
jurat,  made  town-clerk  (k), — a  burgess,  made  alderman  (/) 
—all  appear  to  be  cases  of  appointments  by  the  corporation 
at  large.  In  Rej^  v.  Tizzard(fn)  it  does  not  appear  by  the 
pleadings  in  the  case  whether  the  mayor,  alderman  and 
bailiflii,  who  appointed  to  the  office  of  town-clerk,  had  or 
had  not  the  power  of  accepting  the  resignation  of  that  of 
alderman ;  and  as  this  objection  was  not  stated,  we  do  not 
consider  the  case  as  forming  an  exception  to  the  position 

(a)  3  Burr.  1615.  H.  Bin.  861. 

(6)  3  T.  R.  8?.  (0  1  Siderf.  805. 

(f)  Ibid.  777.  Ik)  Milward  v.  Thatcher,  3  T. 
(rf)  5  Bam.  &  Cressw.  886;  8      R.  81. 

Dowl.  &  Uy],  708.  (/)  Her  v.  Hughet,  5  Bam.  & 

(e)  4  Inst.  3 10.  Cressw.  886 )  8  Dowl.  h  Ry\.  708 ; 

(/)  Dyer,  158  b.  Bex  v.  Hubball,  6  Bar.  &  Cres.  1 39. 

(g)  Ibid.  19T  b.  (m)  0  Bara.  h  Cressw.  419;  4 
(h)  Johmtane  ▼.  Margetwn^  1      Maon.  &  Byl,  400. 
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issu.        now  laid  down.     The  cases  of  a  forester  appointed  hy  the 
J;;^;,  crown,  and  elected  verderor  by  the  freeholders.  Sir  Charles 

The  KiKO        rr  „  ^  r^. 

V,  Ifowaras  case  («), — a  coroner  made  a  verderor,  Cotn.  Dig. 

Patteson.     Officer  (G.  4)  (ft)— only  shew  that  the  acceptance  of  the  new 

appointment  is  a  ground  of  discharge  from  the  old  one  by 

the  crown ;  and  that  this  is  so,  further  appears  from  .  the 

argument  of  Noi/,  who  said  "  that  he  had  seen  precedents 

^  that   divers  offices  (c)  had    been  seized  because  one  had 

so  many,  quod  eis  intendere  nequit."  In  1  Siderf.  305  (d\ 
where  it  is  said  that  the  chief  justice  cannot  be  protho- 
notary  in  his  own  court,  it  is  not  said  that  by  accepting  the 
latter  office,  the  office  of  chief  justice  would  be  void. 

Upon  principle,  (not  conflicting  with  any  of  the  authori- 
ties,) it  seems  that  an  officer  cannot  avoid  his  office  by  ac- 
cepting another,  unless  his  office  be  such  as  he  could  have 
determined  by  his  own  act  simply,  or  unless  that  authority 
concur  in  the  new  appointment  which  could  have  accepted 
the  surrender  of,  or  could  have  amoved  from,  the  old  one. 

The  defendant  is  an  alderman,  and  by  virtue  of  that 
office,  a  justice  ;  the  office  of  alderman  he  could  only  sur- 
render to  the  corporation  at  large,  or,  (by  charter  or  pre- 
scription, or  bye-law,)  to  a  select  body. 

That  the  assent  of  the  corporation  to  the  resignation  of 
an  office  is  necessary,  appears  from  the  following  authori- 
ties. In  2  Roll,  Abr.  4o6  (e),  it  is  said  that  "  an  alderman, 
by  the  assent  of  the  corporation,  can  resign  and  relinquish 
his  office  to  the  corporation ;  for  there  is  no  reason  why 
he  should  be  bound  to  execute  and  continue  in  his  office 
for  all  his  life  against  his  will;  and  the  corporation  may 
take  such  surrender  of  right,  without  any  power  given  by 
the  charter  to  take  it."  In  Rex  v.  Tidderley(f)  it  is  laid 
down  that  every  corporation  has  power  to  take  a  resigna- 
tion.    In  Taylor^s  case  (g)  the  question  was,  whether  an 

(a)  Sir  W.  Jones,  295.  (e)  Hazzard*s  case,  (translated 

(b)  Citing   Reg,    Brev.   177  b;      in  9  Vin.  Abr.  151,  pl.3.) 
F.  N.  B.  164,  N.  (/)  1  Siderf.  14. 

(r)  Civil,  not  ecclttUtstical.  (g)  Popham,  133 — reported  in 

(^d)  Vtrrior\,Ma}fQr  of  Sandwich,      2  Roll.  Rep.  1],  as  Hazard^s  case. 
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alderman  might  surrender.     Coventry,  solicitor^   said   he         1832. 
could  not,  and  cited  Medlicott's  case,  where  the  opinion  of 
the  Court  was  that  he  could  not;    but^  per  Dodderidge,  v. 

'*  perhaps  they  would  not  accept  his  surrender."  In  Com.  Patteson. 
Dig.  Franchises,  (F.  30,)  it  is  said  ^'  every  member  or  officer 
of  a  corporation  may  resign  his  place  or  office."  Nothing 
is  mentioned  oi  acceptance ;  but  as  this  is  followed  by  these 
words,  **  and  a  corporation  has  power  to  take  such  resigna- 
tion," it  seems  to  be  implied  that  the  corporation  must 
accept  the  resignation  in  order  to  render  it  valid.  Rex  v. 
Mayor  of  Rippon  (a)  and  Regina  v.  Lane  (b)  are  authorities 
to  the  same  effect. 

If  then  the  assent  of  the  corporation  at  large,  or  a  select 
body,  be  required  to  make  a  resignation  valid  and  com- 
plete, the  defendant  could  not  in  this  case  have  effectually 
got  rid  of  his  offices  of  justice  and  alderman  merely  by  his 
own  act,  and  the  adoption  of  it  by  the  other  justices  and 
aldermen  in  sessions  assembled  ;  and  if  so,  there  can  be  no 
implied  surrender  of  those  offices  by  acceptance  of  an 
incompatible  appointment  from  them  assembled  and  acting 
in  the  same  character.  The  offices  of  justice  and  alderman 
therefore  did  not  become  absolutely  void  by  that  acceptance. 

It  must  not,  however,  be  supposed  that  in  laying  this 
down  in  the  present  instance,  the  Court  means  in  the 
slightest  degree  to  trench  upon  the  rule,  that  where  two 
offices  are  incompatible  they  cannot  be  held  together. 
This  is  a  rule  founded  on  the  plainest  principles  of  public 
policy,  and  which  has  obtained  from  very  early  times. 

It  is  not  perhaps  necessary  for  the  Court  to  decide  more 
than  this, — that  the  circumstance  of  the  defendant's  being 
appointed  to  and  accepting  the  office  of  treasurer,  did  not 
vacate  that  of  alderman  and  justice.  But  as  it  may  be 
objected  that  if  so,  the  two  offices  may  yet  be  held  together, 
it  may  be  as  well  to  add,  that  the  acceptance  of  the  trea- 
surership  may  perhaps  be  a  ground  of  amotion  by  the  cor- 

(a)  1  Ld.  Raym.  563.  (6)  9  Ld.  Raym.  1304. 

8  S 
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1839,        porate  body ;  and  further,  that  it  seeoia  to  ua  that  the  ife> 
fendaDl  was  not  a  person  capable  aoder  12  Geo.  2»  c  4ft 
s.  6,  as  long  as  he  wrs  an  alderman  and  a  jiiatsce,  of  beiiy 
Patt£k>m.     Qominated  and  appointed  treasurer*    Though  thcie  is  do 
direct  prohibition  in  the  statute  of  such  aa  appointiiieiii; 
it  is  clear  that  it  never  contemplated  the  pasaibilitj  of  the 
justices  appointing  one  of  themselves.     Bj  the  6tfa  aedioB 
thej  are  to  appoint  a  person  resident  in  the  ooooty,  he  fint 
giving  sufficient  security,  and  he  is  to  pay  the  oioney  in  his 
hands  according  to  their  orders;  and  by  the  7th  section 
he  is  to  keep  books  of  entries  of  the  sums  received  and 
paid   by  him,  and  to  deliver  in  accounts,  upon  oath,  if 
required,  of  such  sums,  and  to  lay  before  the  justicee  at 
sessions  proper  vouchers  for  the  same.     He  is  uMireoiveri 
by  the  11th  section,  to  be  continued  in  office  or  to  be 
removed  at  their  pleasure,  and  to  be  allowed  sach  sum  for 
his  care  and  pains  in  the  execution  of  his  trust,  not  exceed* 
ing  20/.  by  the  year,  as  they  in  their  discretion  shell  thttk 
fit.     All  these  provisions  shew  that  he  is  intended  to  be  a 
mere  ministerial  officer  under  the  justices,  and  not  to  be 
one  of  their  own  body.     And  therefore  if,  as  we  think  is 
the  case  here,  the  justices  of  the  county  of  the  city  of 
Norwich  and   the  defendant  could  not,  for  the  reasons 
above  given  by  their  own  acts— the  justices  by  appointing 
to,  and  the  defendant  by  accepting  the  office  of  treasurer- 
vacate  his  office  of  alderman  and  justice,  to  which,  under 
the  king's  charter,  the  defendant  was  elected  by  the  citiaetis 
duly  assembled  at  a  corporate  meeting  for  that  purpose^ 
and  the  offices  could  not  be  held  together, — it  follows,  as  a 
necessary  consequence,  that  the  defendant  was  not  eligible 
to  that  office ;  and  that  if  he  still  fills  it  in  conjunction  with 
his  character  of  alderman  and  justice,  he  may  by  some 
legal   proceeding  be    amoved.      And   this   conclusion   is 
materially  strengthened  by  the  case  before  cited  of  jRer  n 
Gayer  (a). 

(a)  1  Burr.  345. 
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For  these  reasons  we  are  of  opinion  that  the  judgment        I8811. 
of  the  Court  must  be  for  the  defetidatit.  J^T't^ 

This  judgment  must  be  considered  as  that  of  my  bro-  v. 

thers  Liitledaie,  Taunton,  and  myself.     My  brother  Pa/-     P^ttmon. 
ttion  has  taken  no  part  in  the  consideration  of  the  case,  for 
private  reasons.    Lord  Tenterden,  1  believe,  entirely  con« 
curred  in  this  judgment  (a). 

Judgment  for  the  defendant* 

(a)  iMti  TenUrd^  doting  the  he  had  surreadtrkl  the  patvht  are- 
ai]|Hmtnt|  stattd  that  on  his  being  ating  him  a  judgs  of  tht  Court  of 
appointed  a  judge  of  this  Court^      Common  Pleas. 


Horn  v.  Ion. 

Assumpsit.     Plea:  first,  the  general  issue:  secondly^  Fraud  in  ob- 
binkruptcy,  generally:  thirdly,  bankruptcy  and  certificate  t?iningacer- 
specially.    The  replication  to  the  last  plea  averred,  that  conformity 
the  certificate  had  been  obtained  by  the  defendant  unfairly  "^^j^ "/^J. 
and  by  fraud;  which,  the  defendant  in  his  rejoinder  denied.    16,  be  given 
At  the  trial  before  Parke,  J.  at  the  Westmoreland  sum-  a^swerTo  Uie 
mer  assizes^  1831,  it  appeared  that  Alkn,  a  creditor,  had  general  plea  of 
been  induced  to  sign  the  certificate  by  a  promise  on  the 
part  of  the  defendant  to  pay  the  whole  of  the  debt.     It  was 
objected  on  the  part  of  the  defendant,  that  fraud  in  the  ob** 
taining  of  a  certificate  could  notj  under  the  6  Oeo.  4,  c.  16, 
s.   ISl,  be  insisted  upon  at  nisi  priu8(&).     The  learned 


{k)  Upon  tha  third  issue,  tup^  part  of  tht  deftndant  would  mtrtljr 

ptdng  U  to  hteo$  itood  atetiSf  this  have  ihtwn  that  the  replioatioo  to 

evidence  Wodld  have  been  clearlj  the  third  pita  is  bad  in  law,  and 

admissibltf  ev*n  assuming  the  de-  tht  defendant  would  have  bita 

ftadant  to  have  been  entitled  to  entitled  to  call  upon  the  Court  to 

okytot  that  fraud  does  not  avoid  arrest  a  judgment  founded  upon  a 

a  certificate  at  i&m*     The  esta*  verdiot  establishing  the  existanea 

blisbing  of  this  proposition  on  the  of  tht  fraUd.    But  the  tnsuffioitnaj 
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judge^  however^  was  of  opinion  that  the  fraud  was  a  good 
answer  to  the  plea  of  bankruptcy ,  and  directed  the  jury,  in 
case  they  thought  that  the  defendant  had  promised  Allen 
to  pay  him  in  full,  and  that  Allen  had  been  by  such  pro- 
mise induced  to  sign  the  certificate,  they  ought  to  find  for 
the  plaintiff.  The  jury  returned  their  verdict  for  the 
plaintiff,  and  leave  was  given  to  the  defendant  to  move  to 
enter  a  nonsuit.  In  last  Michaelmas  term  T,  Clarkson 
obtained  a  rule  nisi ;  against  which,  in  last  Trinity  term. 


John  Williams  and  Archbold  shewed  case.  This  cer- 
tificate is  void  on  the  general  ground  of  fraud.  It  is  not 
requisite  that  it  should  be  so  declared  by  any  express  pro- 
vision in  the  Bankrupt  Act.  Robson  v.  Calze  (a)  is  a 
stronger  case  than  the  present :  There  money  was  paid 
by  a  friend  of  the  bankrupt  to  two  creditors,  who  were 
thereby  induced  to  sign  the  certificate,  but  without  the 
knowledge  of  the  bankrupt,  and  yet  it  was  held  that  on  the 
general  ground  of  fraud  this  certificate  was  void.  Holland 
V.  Palmer (b),  [Farke,  J,  The  question  which  we  are  to 
consider,  is,  whether  since  the  passing  of  the  late  bankrupt 
act,  a  plaintiff  can  at  nisi  prius  shew  that  the  certificate 
was  obtained  by  fraud,  or  whether  he  can  only  use  fraud 
as  a  ground  for  applying  to  the  Chancellor  to  set  the  certifi- 
cate aside.]  Without  reference  to  any  statute  the  certifi- 
cate is  void,  for  at  common  law  fraud  makes  every  transac- 
tion null.  The  legislature  may  have  omitted  to  insert  in  the 
new  act  the  provision  contained  in  the  act  of  5  Geo.  2.,  c.  30, 
8.  7,  making  fraud  in  obtaining  the  certificate  an  answer  to 


in  point  of  law,  of  a  replication 
upon  which  issue  is  joined,  and 
in  support  of  whatever  evidence 
is  oflfered,  is  not  a  ground  of  nori' 
suit.  Where  however,  as  here, 
otlior  issues  are  joined  upon  pleas 
.which  go  to  the  whole  cause  of 
action,  and  one  of  those  pleas  is 
pnm&  facie  established,  the  de- 
fendant will  be  entitled  to  a  non^ 


suit  if  no  further  evidence  be  ten- 
dered by  the  plaintiff  than  that 
which  will  leave  one  complete 
cause  of  defence  unshaken ;  since 
in  such  a  state  of  things  the  truth 
or  falsehood  of  all  other  allegations 
upon  which  issue  has  been  taken, 
becomes  immaterial. 

(fl)  1  Dougl.  228. 

(b)  1  Bos.  &  Pul.  95, 
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a  plea  of  bankruptcy^  because  they' thought  it  unnecessaryi         1832. 
such  being  already  the  law  of  the  land. 

T.  Clarkson,  in  support  of  the  rule.  The  two  cases 
which  have  been  cited^  of  Robson  v.  Calze,  and  Holland  v. 
Palmer,  were  decided  when  5  Geo,  4  was  still  in  force.  ■ 
Under  6  Geo.  4,  c.  16,  s.  121,  it  is  sufficient  that  a  bank-- 
rupt  has  obtained  his  certificate  of  conformity  signed 
and  allowed.  That  has  been  done  in  this  case.  In  the 
former  act  it  was  expressly  provided  that  if  the  plain- 
tiff could  prove  at  the  trial  that  the  certificate  had  been 
obtained  unfairly  and  by  fraud,  such  certificate  should 
not  operate  as  a  discharge  from  debts  incurred  before 
bankruptcy.  Here,  this  provision  is  entirely  omitted,  which 
evidently  shows  that  the  legislature  intended  that  fraud 
should  no  longer  be  an  answer  to  a  certificate.  In  the 
ISOth  section  it  is  enacted,  that  a  certificate  shall  be  void 
if  the  bankrupt  shall  have  lost  by  gaming,  in  one  day  901., 
or  within  a  year  before  his  bankruptcy,  200/.  by  any  contract 
for  the  purchase  or  sale  of  any  government  or  other  stock 
under  certain  circumstances,  or  shall  after  an  act  of  bank- 
ruptcy, and  in  contemplation  of  bankruptcy,  have  destroyed, 
altered,  mutilated,  or  falsified  any  of  his  books  &c.,  with 
intent  to  defraud  his  creditors,  or  shall  have  concealed  pro- 
perty to  the  value  of  10/.,  or,  being  privy  thereto,  shall  not 
have  disclosed  that  any  person  had  proved  a  false  debt 
under  the  commission.  It  must  be  presumed  that  if  the 
legislature  had  intended  that  the  cerGficate  should  be  void 
in  other  cases  besides  those  specified,  such  other  cases 
would  have  been  specified  also. 

Cur.  adv.  vult. 

Parke,  J.,  in  Michaelmas  term,  1832,  delivered  the 
judgment  of  the  Court. 

The  question  in  this  case  was,  whether  under  the  6  Geo. 
4,  c.  16,  s.  121,  it  is  competent  for  the  plaintiff  on  the  trial 
of  acause  to  insist  on  the  objection  to  a  certificate,  that 
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006  ef  the  creditors  bad  been  indaced  to  tign  it  by  a  pio* 
mise  made  by  the  bankrupt  tbat  be  wouM  pmj  hiaa  ia  lal; 
and  that  point  was  reserved  for  the  consideration  of  the 
Court.  A  rule  nisi  was  granted,  and  cause  has  heem  smce 
shewn.  We  have  considered  the  case,  and  are  of  opiMoa 
that  it  was  competent  for  the  plaintiff  ob  these  pteadngs  la 
take  this  objection,  and  tbat  it  must  prevail.  The  queatioa 
arises  entirely  from  the  difference  in  the  huiguage  of  the  3 
Geo.  9,,  c.  90,  s.  7  &  Ifi,  and  die  6  Geo.  4,  c.  16,  s.  IM 
&  130.  The  former  act,  s.  7,  after  providing  that  the  gens 
ral  plea  of  bankruptcy  may  be  pleaded,  and  that  the  certi* 
ficate  shall  be  evidence  of  all  prior  prooeedingB,  goes  on  to 
enact,  that  a  verdict  shall  thereupon  pass  for  the  defcadant, 
**  unless  the  plaintiff  can  prove  that  the  certificate  was  ob^ 
tained  unfairly  and  by  fraud,  or  unless  the  piaiiitiff  can 
make  appear  any  concealment  by  the  bankrupt  to  the  valne 
of  10/."  But  in  the  new  Bankrupt  Act,  in  the  section  (iM) 
which  gives  the  general  plea  of  bankruptcy  and  nudLes  the 
certificate  evidence,  no  such  condition  is  inserted ;  and  in 
the  130th  section,  which  enacts  in  what  cases  the  bankrupt's 
certificate  shall  be  void,  the  case  of  its  being  obtained  nn> 
fairly  or  by  fraud  is  not  mentioned.  And  the  point  to  be 
decided  is,  whether  the  intention  of  the  legislature  in 
making  this  omission,  was  to  prevent  a  certificate  being 
thereafter  impeached  on  the  ground  of  fraud.  Now  if  the 
former  bankrupt  act  had  never  existed,  and  the  present 
statute  had  alone  been  enacted,  we  conceive  that  there  is 
no  doubt  but  that  under  this  statute  a  certificate  obtained 
by  fraud  would  have  been  void,  on  the  general  principle  that 
fraud  vitiates  all  contracts  and  instruments.  It  is  only  finom 
the  comparison  between  the  language  of  the  repealed  and 
the  language  of  the  existing  statute,  that  the  argument  of 
intention  is  derived.  But  that  difference  may  be  explained 
without  resorting  to  the  supposition  of  a  change  of  infeett* 
tion.  The  provisions  of  the  new  law  are  different^  ar- 
ranged; and  in  making  that  new  arrangement  the  clause  m 
the  old  act  may  have  been  omitted,  simply  on  the  ground 
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that  it  was  unnecessary  to  introduce  an  express  enactment  1839. 
of  that  which  the  law  implies.  And  indeed^  when  it  is 
considered  how  important  such  an  alteration  would  be,  and 
to  what  serious  consequences  to  the  honest  creditor  it 
would  give  rise,  it  is  difficult  to  imagine  that  the  legisla- 
ture would  have  made  it  at  all;  and  if  the  legislature  did  intend 
to  make  such  an  alteration,  it  is  reasonable  to  suppose  that 
they  would  have  made  it  by  a  positive  and  express  enact- 
ment. It  is  true  that  the  130th  section  contains  provisions 
expressly  avoiding  the  certificate  in  certain  cases;  but  those 
are  for  matters  extrinsic:  as  for  losing  money  at  play, 
gambling  in  the  funds,  destroying  or  falsifying  or  making 
false  entries  in  his  books^  concealing  property  to  the  value 
of  10/.  or  upwards,  &c.  But  we  think  that  no  inference 
arises  from  this  section  that  the  legislature  meant  that  the 
certificate  should  not  be  impeached  for  fraud  connected 
with  the  very  obtaining  of  the  certificate.  If  it  were  other- 
wise the  consequences  would  be  serious,  for  then  the  le-^ 
gislature  would  have  provided  no  check  against  this  sort  of 
fraud  except  the  provision  in  the  125th  section,  rendering 
the  contract  to  pay  the  stipulated  consideration  invalid. 
The  certificate  could  not  be  impeached  at  law  for  fraud ; 
and  it  would  be  difficult  to  support  the  authority  of  the 
Chancellor  to  cancel  the  certificate,  for  the  same  reason ; 
for  if  the  legislature  meant  that  the  objection  of  fraud  should 
not  be  used  against  a  certificate,  the  regulation  must  equally 
apply  to  all  Courts.  The  result  would  be,  that  the  fraudu- 
lent bankrupt  would  obtain  an  advantage  which  he  would 
not  be  backward  to  use.  Our  opinion  therefore  is,  that 
the  legislature  had  no  such  intention  as  has  been  contended 
for^  and  that  the  certificate  of  the  defendant  may  be  and  is 
invalidated  on  the  ground  of  the  fraud  which  has  been 
found  by  the  jury.  The  rule  for  entering  a  nonsuit  must 
be  discharged. 

Rule  discharged. 


632  CASES  IN  THE  KINg's  BENCH. 

1832. 

Carew  V.  Edwards. 

Notwithstand-  -LlEBT  oil  bond.    The  defendant  pleaded  non  est  factum, 

ing  a  certifi-      ^^^   jj]g^   ji,g   general  plea  of  bankruptcy.     At  the  trial 

cate  obtained  ^  "^  .    .  *     "^         . 

before  6  Geo.    before  Palteson,  J„  at  the   sittings  at  Westminster  after 

a's^indTom-  ^^^^ary  terra,  1832,  it  appeared  that  since  the  date  of  the 
mission,  which  bond  the  defendant  had  been  discharged  under  the  insolvent 
duced^lSs^^^n  debtors*  act,  but  had  omitted  to  insert  the  bond  in  his 
the  pound,  the  schedule.  Afterwards  a  commission  of  bankrupt  issued 
effects  of  the  against  the  defendant,  under  which  he  was  declared  bank- 
whi^h"exist  d  """P^'  *"^  before  the  2nd  of  May,  1825,  (the  day  on  which 
at  the  lime  of  the  6  Geo,  4,  c.  l6,  received  the  royal  assent,)  he  obtained 
that^i^L^is  °  ^^^  certificate.  The  bankrupt's  estate  had  not  produced 
not  removed  15s.  in  the  pound, 
section.  ^^^  ^^^   plaintiff  it  was  said,  that  he  was  entitled  to  a 

A  certificate  verdict  and  judgment  against  the  effects  of  the  bankrupt  by 
80  obtained  is  •»      o  -^        ,  . 

therefore  no  5  Geo,  2,  c.  30,  8. 9*  For  the  defendant  it  was  contended, 
absolute  bar     ^j^^j  ,,    q  q^^  4  ^   jg  g   j^?,  the  bankrupt's  effects  were 

to  an  action  ...  .  . 

brought  on  a     vested  in  his  assignees,  and  his  certificate  was  a  bar  to  the 

the  second  ^  action.     The  learned  judge  was  of  opinion  that  the  action 

bankruptcy.  was  not  barred  by  the  certificate,  and  a  verdict  was  found 

purpose  a  ^or  the  plaintiff.     A  rule  nisi  for  a  new  trial  having  been 

bankruptcy  obtained  on  the  ground  of  misdirection;  in  Michaelmas 

after  a  dis-  ^  ' 

charge  under     term,  1832, 
the  insolvent 
debtors'  act, 

stands  upon  Sir  J,  Scarlett  and  Follett  shewed  cause.     By  6  Geo,  4, 

ground  as  a  ^'  ^^'  ^^  ^^  enacted  (sect.  135)  ''that  nothing  herein  con- 
second  bank-    tained  shall  affect  or  lessen   any  right,  claim,  demand  or 

ruptcy,  al- 
though the        remedy,  which  any  person  now  has  under  any  commission 

debt  sought  to  ^f  bankrupt,  or  upon  or  against  any  bankrupt  against  whom 
be  one  which  any  commission  has  or  shall  have  issued,  except  as  is  herein 
been  dis-^^  specifically  enacted."  The  plaintiff  in  this  case  had,  at  the 
charged  under  time  of  passing  that  statute,  a  right  of  action  against  the 
debtors'  act      bankrupt;  and  there  is  no  specific  enactment  by  which  that 

but  for  the        ^ight  is  taken  away. 

circumstance 

of  its  having  been  omitted  by  the  insolvent  in  his  schedule. 
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While,  contr^.  By  the  127th  section  it  is  provided,  that 
"  if  any  person  who  shall  have  been  discharged  by  any 
insolvent  act  shall  be  or  become  bankrupt,  and  have  obr 
tained  or  shall  hereafter  obtain  such  certificate  as  afore- 
said/' &c.  These  words  are  retrospective  as  well  as  pro- 
spective, and  evidently  refer  to  a  bankrupt  who  had 
obtained  his  certificate  at  the  time  of  passing  the  statute. 
So,  by  section  121,  ''every  bankrupt  who  shall  have  duly 
surrendered  and  in  all  things  conformed  himself  to  the  laws 
in  force  concerning  bankrupts  at  the  time  of  issuing  the 
commission  against  him,  shall  be  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt/'  In  Robertson  v. 
Score  (a),  the  Court  was  of  opinion  that  this  section  applied 
to  cases  in  which  the  first  certificate  had  been  granted 
under  a  commission  issued  before  the  passing  of  the  act. 
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1833. 


Carew 
Edwabds. 


Ctir.  adv.  vult. 


In  the  course  of  Michaelmas  teim,  1B32,  judgment  was 
delivered  by 

Denman,  C.  J.,  who;  after  stating  the  pleadings  and 
evidence,  proceeded  as  follows : — The  plaintiff  contended 
that  he  was  entitled  to  a  verdict  and  judgment  against  the 
effects  of  the  defendant,  under  5  Geo,  2,  c.  SO,  s.  9*  The 
defendant,  on  the  other  hand,  contended  that  by  the  127th 
section  of  6  Geo,  4,  c«  1 6,  his  effects  were  vested  in  his 
assignees,  and  that  therefore  his  certificate  was  an  absolute 
bar  to  the  action,  according  to  Robertson  v.  Score^  in  which 
the  certificate  pleaded  in  bar  had  been  obtained  after  the 
passing  of  6  Geo.  4,  c.  l6,  a  former  certificate  having  been 
obtained  by  the  party,  under  a  commission  issued  before 
that  act.  The  question  therefore  is,  whether  the  127th 
section  of  6  Geo.  4,  c.  16,  has  a  retrospective  operation,  so 
as  to  vest  in  the  assignees  of  a  bankrupt  under  a  second 
commission,  where  the  estate  does  not  pay  \5s,  in  the 
pound,  and  where  the  bankrupt  has  obtained  his  certificate 

(a)  3  Bam.  &  Adol.  338. 
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1899.  under  the  5  Geo.  2,  c  SO,  those  effects  which  did  not  vest 
in  his  assignees  under  that  act,  but  were  liable  to  be  taken 
in  execution  by  bis  creditors.  The  language  of  the  IftTtli 
section  of  6  Geo,  4,  c.  l6,  which  appears  to  have  been  taken, 
with  some  omissions,  from  the  9th  section  of  5  Geo.ft,  c^SO, 
is  by  no  means  clear,  and  it  is  extremely  difficalt  to  ooUect 
from  it  whether  the  legislature  intended  to  alter  the  ^Eael 
of  a  certificate  obtained  prior  to  that  act  or  not.  If  it  did, 
the  rights  of  creditors  and  of  the  bankrupt  bimaelf  woeld 
be  moch  affected  ;  and  by  the  lS5tb  section  of  the  act,  we 
find  it  enacted  ^  that  nothing  herein  contained  shall  reader 
invalid  any  commission  of  bankrupt  now  anbaisting,  or 
which  shall  be  subsisting  at  the  time  this  act  sbidi  take 
effect,  or  any  proceedings  which  may  have  been  had  Ibere* 
uiKler,  or  qff'eci  or  lessen  any  right,  clavn,  dememd  or  remedg, 
which  any  person  now  has  thereunder,  or  upon  or  against 
any  bankrupt  against  whom  any  commission  has  or  shall 
have  issued,  except  as  is  herein  specifically  enacted." 

Now  we  cannot  find  any  words  in  the  \%7tk  sectioe  by 
which  the  right  of  a  creditor,  situated  as  the  plaintiff  was, 
to  sue  the  bankrupt  and  recover  a  judgment,  and  have 
execotion  against  his  effects,  is  apeciJieaUy  and  expresaij 
taken  away,  or  by  which  the  effects  of  a  bankrupt  situated 
as  this  defendant  was,  are  specifically  and  expressly  veatad 
in  bis  assignees* 

We  think,  therefore,  that  the  certificate  is  no  abaolale 
bar.  The  grounds  of  our  juflgment  leave  the  caae  of 
Roitrtson  v.  Score  (a)  whoNy  untouched. 


Kale  discbarged. 


(a)  3  Baro.  &  Add.  3Sd. 
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1899. 

Castledine  and  another  v.  Mundy  (in  error). 

£iRROR  from  the  judgment  of  the  Court  of  Common  Ifaninfhnt 
Pleas,  in  an  action  of  trespass  for  forcible  entry,  brought  goi^not°by 
by  Mundw  against  John  and  Matthew  Castledine.    The  guardian  or 

.  .  ,  procbein  amy^ 

declaration  contained  three  counts;  one  for  a  forcible  entry  it  is  error  in 

OD  8  Hen.  6,  c.  9^  and  two  for  trespasses  at  common  law.  ^"^^'  . 
The  defendants  appeared  in  person  and  suffered  judgment  may  be  assign- 
by  default^  and  general  damages  were  assessed  on  all  the  f    which ^the 
counts,  for  the  treble  amount  of  which,  and  treble  costs,  judgment  is 
final  judgment  was  given.     J.  and  M.  Castledine  assigned      $o  it  may 

error  as  follows :— *'  That  the  said  Matthew  appeared  in  *>«  assigned  in 

*^  a  court  of 

the  suit  aforesaid  in  his  own  proper  person,  ncTertheless  error,  except 

the  said  Matthew^  at  the  time  of  his  appearance,  and  also  ^^/|^f^ 

at  the  time  of  givhfig  the  judgment  aforesaid,  was  nnder  the  i  ^.  4,  c.  70,) 

age  of  twenty-one  years,  to  wit,  of  the  age  of  seventeen  ^^^^  consti- 

years,  and  no  more;  in  which  case  the  said  Matthew  ought  t^^ed  by 

Lj»  -.i-i-^r  -^  ,   /    .   27E/W.C.8. 

to  have  admitted  to  appear  m  the  Court  aforesaid,  to  defend      xbe  court  is 

the  aforesaid  suit,   by  his  guardian,  and  not  in  his  own  bound  ex  offi- 

,  ,  .  CIO  to  reverse 

proper  person,  therefore  in  that  there  is  manifest  error,  a  judgment  for 

Wherefore  they  pray  that  the  judgment  aforesaid  may  be  ^^^^^^  q^ 
tew6ked,  anuulled,  and  altogether  beM  for  nothing,  and  that  tbe  record, 
Ibey  may  be  restored  to  all  things  which  they  hare  lost  by  assigned  as 
occasion  of  tbe  judgment  aforesaid,  &c.     To  this  Mundy,  errors  b^  the 
the  defendant  in  error,  pleaded  in  nulio  est  erratum.     This  error. 
case  waa  argued  in  last  Trinity  term. 

Piatt,  for  the  plaintiffs  in  error,  contended  that  the  de- 
fendant Matthew  could  not  appear  in  person  to  defend,  but 
only  by  guardian,  FreseoMdi  v.  Kinaston(a);  that  if  this 
was  error  in  fact  not  well  assigfied,  or  no  error  at  all,  stiH 
the  plea  of  in  nuHo  est  enatum  being  analogous  to  a  de- 
asnrrer,  puis  in  issue  the  goodness  of  llie  whole  record, 
Le  Bret  ▼.  Pofilhrn  (i)  ;  and  that  the  record  was  bad,  in- 
asmuch as  the  damages  were  assessed  generally  upon  all 

(a)  8  Stra.  786.  {h)  4i  Cast,  90%. 
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1832.         three  counts^  the  defendants  below  being  liable  to  treble 

'''^^      damages  and  costs  only  upon  the  count  upon  the  statute. 

Castledine 

V, 

MuNDY.  Fynes  Clinton^  contrd,  contended  that  the  assignment  of 

errors  ought  to  have  concluded  with  a  verification,  J^i^  ▼• 
Gosper  (a),  and  that  there  was  an  indirect  attempt  to  assign 
error  in  law,  and  also  error  in  fact,  which  may  not  be. 
In  Frescobaldi  v.  Kifiaston,  the  defendant  appeared  by 
attorney;  here  he  appeared  in  person.  ^Parke,  J.  referred 
to  Anon,  Sayer's  Reports,  5\,  and  Co.  Lit.  \35  b,  to  shew 
that  an  infant  cannot  appear  either  by  attorney  or  in  person.] 
This  is  not  ground  for  a  total  reversal  of  the  judgment. 
\^Parke,  J.  referred  to  Bird  and  another  v.  Orms  (i),  and 
King  V.  Marlborough  and  Craker  (c).]  In  those  cases  the 
judgment  was  after  verdict;  here  judgment  went  by  default. 
U'hey  were  cases  in  tort,  and  occurred  before  Merryweather 
V.  Nixan(d),  which  first  decided  that  co-defendants  in  tort 
are  not  liable  to  contribution.  [Lord  Tenterden,  C.J.  Will 
a  writ  of  error  for  matter  of  fact  lie  in  this  Court  on  a  judg- 
ment of  the  Common  Pleas  i  It  is  laid  down  to  the  contrary 
in  Com.  Dig.  Pleader,  3,  (B.  1,)  citing  1  Siderjin,  208.] 

Piatt,  in  reply,  answered,  that  errors  of  fact  were  assigned 
upon  writs  of  error  in  this  Court  upon  judgment  in  C.  B. 
in  Frescobaldi  v.  Kinaston  and  Bird  v.  Orms. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was,  in  Michaelmas  term, 
1832,  delivered  by 

Parke,  J.  (who,  after  stating  the  pleadings,  &cc.  pro- 
ceeded as  follows  : — An  assignment  of  error  in  fact,  ought 
to  conclude  with  an  "  hoc  paratus  est  verificare,"  and 
the  case  of  King  v.  Gosper  and  Shire  is  in  point,  that 
such  an  assignment  of  error  as  this,  without  a  verification, 

(a)  Yelv.  58.  (c)  Cro.  Jac.  303. 

lb)  Cro.  Jac.  289.  (rf)  8  T.  R.  186. 
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is  bad;   and  if  there   be  no  other   error   on  the  record,         1BS2. 
the  judgment  ought  to  be  affirmed.     But  in  this  case  the    c^j^ledine 
judgment   is    clearly  erroneous^  for  general   damages   are  v. 

assessed  on  all  the  counts,  and  it  is  therefore  impossible  to 
say  what  portion  is  to  be  ascribed  to  the  first  count,  on 
which  alone  the  damages  and  costs  could  by  law  be  trebled, 
and  yet  judgment  is  given  for  the  treble  amount  of  the  whole. 
The  question  then  is,  whether  it  is  competent  for  the  plain- 
tiff in  error  to  avail  himself  of  this  objection,  or,  more  pro- 
perly, whether  the  Court  is  bound  ex  oflicio  to  take  notice 
of  it,  there  being  no  assignment  of  error  in  law.  The 
general  rule  is,  that  the  Court  ex  oflScio  must  give  the  proper 
judgment,  according  to  the  right  appearing  upon  the  whole 
record ;  Le  Bret  v.  Papillon  («),  C/iamley  v,  Winstanley  (6), 
Fraunces's  case  (c).  In  a  case(£()  cited  in  Dive  v.  Manning- 
ham{e),  on  not  guilty  by  one,  found  against  him,  and  a  plea 
in  bar  by  another,  found  for  him,  it  is  said,  *'  inasmuch  as  it 
appears  to  the  judges  by  the  record,  that  the  plaintiff  had 
no  title,  they  ex  oj£cio  ought  to  give  judgment  against  the 
plaintiff;''  and  afterwards  it  is  said,(y)  *'  so  always  if  it  ap- 
pear to  the  Court  that  the  plaintiff  has  no  title,  he  shall  not 
have  judgment,  although  the  defendant  admits  his  title;  and 
though  the  defendant  by  his  bad  conclusion  has  concluded 
himself  of  his  advantage,  the  plaintiffs  shall  be  barred  by  the 
Court  ex  officio,  if  so  be  it  appears  that  he  has  no  title/' 
And  there  is  no  difference  in  this  respect  between  the  office 
of  a  court  of  error,  and  of  a  court  of  original  jurisdiction  (g). 
Thus,  in  Bishop's  case  (h),  the  Court  agreed  that  where  an 
original  writ  was  removed  by  certiorari,  and  varied  from  the 
declaration,  the  judgment  should  be  reversed,  although  that 
error  was  not  assigned.  In  Carleton  v.  Mortagh{i),  Lord 
Holt  says,  "  If  a  bad  plea  in  bar  be  pleaded  to  a  bad 
declaration,  or  to  a  bad  assignment  of  error,  it  is  idle,  and 

(a)  4  East,  502.  (/)  By  J)ioii^ii;gfie,C.  J.,in  Dive 

(6)  5  Cast,  366.  v.  Manningluun. 

(c)  8  Co.  Rep.  93  a.  (g)  4  East,  50S. 

(d)  H.  7  E,  4,  fo.  31,  pi.  18.  (A)  5  Co.  Rep.  37  a. 

(e)  Plowden,  66  b.  (i)  6  Mod.  206. 
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the  Court  shall  take  uo  notice  of  the  insufficiencj  of  it»  bu 

•hall  judge  on  the  record."     The  result  of  these  authoritio 

iSf  that  the  Court  ought  to  give  judgment  of  reversal,  i 

there  be  error  in  law,  notwithstanding  that  no  error  in  law  i 

assigned,  and  though  it  be  true  that  a  plaintiff  in  error  wil 

thus  have  the  same  advantage,  indirectly,  as  if  error  in  fiic 

and  in  law  were  both  assigned,  (which  cannot  be  permitlM 

directly,)  this  does  not  appear  tp  us  to  be  a  valid  objection 

It  is  somewhat  analogous  to  the  case  of  a  plea  and  demurrti 

to  the  declaration,  which  cannot  be  joined,  and  yet  a  de 

fendant,  after  a  plea,  may,  on  demurrer  to  the  plea,  in  arret 

of  judgment,  or  on  a  writ  of  error,  take  all  the  objectiow 

which  are  not  cured  by  the  plea  or  otherwise,  and  which  hi 

could  have  done  on  general  demurrer  to  the  declamtioo 

One  question  was  raised  on  ai^ument,  whether  a  writ  dl 

error  for  a  matter  of  fact  would  lie  in  this  Court  on  a  jadg" 

ment  of  the  Common  Pleas.     It  is  clear  from  the  aulhori 

ties,  that  such  a  writ  of  error  may  be  brought  in  the  Coun 

of  Common  Pleas,  but  there  is  no  authority  that  it  fiufsl 

It  will  not  lie  in  the  Exchequer  Chamber;  not  because  thai 

Court  could   not   try  an   issue,  but   because   the   statuti 

27  Eliz,  c.  8,  under  which  it  was  constituted,  was  enacted 

to  give  a  more  speedy  remedy ybr  error  which  lay  in  parlia* 

ment ;  but  errors  in  fact  were  examinable  in  the  King's  Bench 

and  not  in  parliament,  and  therefore  the  Court  of  Exche 

quer  Chamber  had  no  cognizance  of  such  errors;  Ro€  v 

Sir  John  More  (6).     But  that  a  writ  of  error  for  errors  it 

fact  will  lie  in  the  King's  Bench  from  the  Common  Pleas((;) 

the  cases  cited  in  argument  shew,  for  they  were  instances 

where  such  errors  were  assigned  in  this  Court.    The  judg^ 

ment  of  the  Court  below  must,  for  these  reasons,  be  re 

versed. 

Judgment  reversed. 


(a)  6  Mod.  906;  8.  C.  ib.  113; 
1  Salk.  268  ;  3  Salk.  390 ;  fl  Ld. 
Raym.  1005;  and  Lord  Holt,  275. 

And  see  Herl  v.  QaramtTy  T.  21 
£.  3,  fo.  54,  pi.  8;  Longo  Quinto, 


fo.  96  b,  per  Lokan  and  BHii^ 
JJ. ;  M.  8  E.  4,  fo.  8,  pi.  3,  pei 
Littleton  and  Mo^k^  JJ. 

(6)  3  Comyns,  Rep»  597. 

(c)  Contr^  1  Sid.  908>  Mtit, 
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1839. 

Buss  BY  V.  Storey. 

Assumpsit  for  money  had  and  received.     Plea:  the  Wliere  a  local 
general  issue.  At  the  trial  before  Bayley,  B.  at  the  Durham  [^'^g^^toUon 

summer  assizes^   1830,  a  special   verdict  to  the  following  carriages  pass- 
re    ^  r        -%  JDg  100  vards 

effect  was  found  :—  ^^^  a  tum- 

By  18  Geo.  2,  c.  8,  for  repairing  the  road  from  Borough-  P'^«  road  from 
bridge^  through  Northallerton,  to  Croft  Bridge  on  the  Tees,  throws  upon 
and  thence,  through  Darlington,  to  Durham,  trustees  were  ^^^  county  the 
appointed  for  ordering,  amending,  surveying,  and  keeping  in  bndges  and  of 
repair  the  said  road,  and  were  empowered  to  erect  turnpikes  brSTeTon^hat 
and  toll-houses  in  or  across  or  upon  any  part  or  parts  of  the  ^^^^  ^f  i^^^y 
said  road,  and  to  take  there  certain  tolls,  to  be  applied  to  curred  by  a 
amending  and  keeping  in  repair  the  said  road,  •^*"i^  ^".S" 

By  22  Geo.  2,  c.  32,  the  terms  aud  powers  granted  by  the  along  the  road, 
last  act  were  enlarged.  ouAr" 

"By  32  Geo.  3,  c.   18,  the  two  former  acts    were  con-  tancebemade 
solidated,  and  the  powers  enlarged  and  altered  for  more  proachesto 
effectually  repairing  and  keeping  in  repair  the  said  road,  one  of  the 

....  .  bridges  rcpair- 

which  in  this  act  is  described  in  the  same  manner  as  in  the  ed  by  the 
title  of  18  Geo.  2,  c.  8.  ^^""'^ 

By  41  Geo.  3,  c.  4,  the  last  act  was  amended. 

By  52  Geo.  3,  c.  38,  for  more  effectually  repairing  the 
road  from  Boroughbridge,  in  the  county  of  York,  to  the 
city  of  Durham,  and  for  consolidating  and  adding  to  the 
powers  8cc.  of  the  former  acts,  the  former  acts  were 
repealed,  and  new  tolls  and  a  new  term  were  granted. 
The  26th  section  relates  to  the  continuing  or  erecting  of 
toll-gates  and  toll-houses  across  and  upon  the  road  thereby 
intended  to  be  repaired.  By  the  25th  section,  the  tolls 
granted  by  that  act  are  to  be  demanded  and  taken  at  each 
toll-gate  continued  or  erected  by  virtue  of  that  act,  before 
the  horse  or  carriage  in  respect  of  which  the  toll  is  payable 
shall  be  permitted  to  pass  through  the  same.  By  section  37 
it  was  enacted,  that  no  tolls  should  be  paid  for  any  horses. 
See, '  which  should  onljf  cross  the  said  road,  and  should  not 
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1838.  P<iss  more  than  100  yards  thereon.'  By  the  68th  section,  all 
persons,  counties,  townships,  parishes,  &c.,  who  before  the 
making  of  the  recited  acts  were  liable  to  repair  any  part  of 
the  said  road,  or  any  bridge,  drain,  or  watercourse  upon  the 
same,  were  still  to  be  liable  as  formerly  to  such  repairs. 
The  70th  section  empowers  the  trustees  to  compound  or 
agree  by  the  year  with  the  inhabitants  or  occupiers  of  any 
lands  of  or  in  any  of  the  parishes,  townships,  or  places,  in 
which  the  said  road  shall  lie,  for  a  certain  sum  in  lieu  of 
their  statute  work,  or  to  compound  with  the  surveyor  of  the 
highways  for  any  such  parishes,  8cc.,  for  the  statute  work 
liable  to  be  performed  within  the  same;  all  which  com- 
position moneys  are  to  be  paid  in  advance  and  applied  in 
the  repair  of  the  said  road  (a). 

Croft  Bridge  is  a  county  bridge,  which,  with  an  approach 
on  either  side  of  300  feet,  is  exclusively  repaired  by  the 
respective  counties  of  York  and  Durham,  no  statute  work 
being  performed  by  the  adjoining  parishes.  At  Croft 
Bridge,  upon  a  part  of  one  of  those  approaches  of  SOOfieet^ 
the  trustees  had  erected  and  continued  a  turnpike  for  the 
purpose  of  taking  the  tolls  authorized  to  be  taken  for  the 
road,  of  which  tolls,  on  the  7th  June,  1 830,  the  defendant  was 
collector.  On  that  day  the  plaintiff  came  from  a  side  road 
with  two  laden  carts,  into  the  Durham  and  Boroughbridge 
road,  at  a  spot  within  300  feet  of  the  Durham  end  of  Croft 
Bridge,  and  passed  over  the  bridge,  and  along  the  road  86 
yards  beyond  the  300  feet  on  the  York  side  of  the  bridge. 
The  defendant  refused  to  allow  the  plaintiff  to  pass  with  his 
carts  and  horses  until  he  should  have  paid  the  appointed  tolls, 
which  amounted  to  \Od.y  which  tolls  the  defendant  de- 
manded and  received  from  the  plaintiff.  The  plaintiff  with 
his  carts  and  horses  did  not  pass  over  more  than  86  yards  of 
the  said  road,  unless  the  road  over  Croft  Bridge  or  the 
300  feet  at  either  end  thereof,  so  repaired  by  the  respective 

(a)  Various  other  portions  of  and  set  out  in  the  argument  an<i 
the   sereral  acts  are  referred  to     judgment. 
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counties  of  York  and  Durham,  is  to  be  taken  as  part  of  the        ^q^^^ 
said  turnpike  road. 

The  case  was  argued  before  Tindal,  C.  J.  and  Bay  ley,  B. 
in  the  Court  of  Pleas  of  Durham  {a),  when  their  lordships 
being  of  opinion  that  the  carts  of  the  plaintiff  were  liable  to 
pay  the  toll,  as  having  passed  over  more  than  100  yards  of 
the  said  road^  gave  judgment  for  the  defendant.  A  writ 
of  error  being  brought  and  the  common  errors  assigned^ 

Cresswel/,  for  the  plaintiff  in  error  (6).  The  question  is, 
whether  the  plaintiff's  carts  passed  along  100  yards  of  the 
road^  so  as  to  subject  him  to  the  payment  of  tolls.  Ac- 
cording to  the  language  of  Bayley,  B.  in  I'he  Leeds  mid 
Liverpool  Canal  Company  v.  Hustler  (c),  those  who  seek 
to  impose  a  burthen  upon  the  public  should  take  care  that 
their  claim  rests  upon  plain  and  unambiguous  language. 
The  language  in  the  acts  of  parliament,  under  which  it  is 
sought  to  charge  the  plaintiff,  is  by  no  means  unambiguous ; 
and  there  are  several  considerations  which  tend  to  shew  that 
the  legislature  cannot  have  intended  that  a  party  by  passing 
along  the  road  over  a  county  bridge  with  the  approaches 
repaired  by  the  county  should  be  liable  to  pay  tolls  to  the 
trustees  appointed  and  continued  under  these  acts.  It 
would  be  unreasonable ;  because  the  party  had  the  use  of 
the  bridge  free  of  toll  before  the  passing  of  the  acts^  and 
therefore  the  tolls  are,  as  respects  him^  without  considera- 
tion. The  legislature^  in  granting  the  tolls  to  the  trustees, 
must  be  supposed  to  have  done  so  in  consideration  of  some 
return  by  them ;  and  upon  looking  into  the  act  it  will  be 
seen  that  the  consideration  is  the  repair  of  the  road.  Now 
the  object  of  this  and  other  turnpike  acts  is,  to  relieve 
parishes  and  townships  through  which  the  road  runs  from  the 

(o)  See  the  record  of  a  writ  of  Franchise,  (D.  7.) 
error  from  Durham,  in  Peacock  v.  (6)  The  errors  were  argued  in 

J5e//,  1  Wms.  Saund.  69.    And  as  Trinity  term,  1832. 
Xo  the  palatirtate  jurisdiction,  see  (c)  2Dowl.&Ryl.55G;  1  Barq. 

4  Inst.  216 ;  Comyns's  Digest,  title  &  Cressw.  424. 
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1839.        burthen  of  repairiug,  and  not  counties;  and  it  was  express^ 
^ir^^^       enacted  by  the  32  Geo.  3,  c.  118,  that  all  such  persons  as 

BlSSEY  "^  .  .  "^       . 

V,  were  before  the  passing  of  that  act  liable  to  repair  any 

Storp.y.  bridge  or  any  particular  part  of  the  road,  ahonld  cootinue  so. 
The  General  Turnpike  Act(tf)  provides  (sectiou  34)  tbatoo 
person  shall  be  liable  to  pay  toll  who  shall  only  cross  and 
shall  not  pass  more  than  100  yards  along  any  turnpike  mti, 
"  except  over  some  bridge  erected  at  a  conaidenifaile  emfiipnwfi 
by  the  trustees  of  such  turnpike  road.*'  From  this  it  may 
be  inferred  that  the  legislature  did  not  intend  ttuU  any 
person  should  be  liable  to  toll  for  passing  over  a  bndgt 
which  occasions  no  expense  to  the  trustees.  Wjien  ancioit 
toll  is  payable  in  consideration  of  repairing  the  rqa^,  k 
cannot  be  claimed  except  in  respect  of  the  part  of  the  imd 
which  is  repaired  by  the  persons  claiming.  J^l  these 
considerations  raise  a  presumption  again^  the  lii^Mlitj  .la 
pay  tolls  in  respect  of  a  part  of  the  road  which  ^le  Inuyiees 
cannot  repair.  Then  comes  the  .question,  whether  fk/^ 
language  of  the  act  imposing  the  coll  is  clear  and  uioaaibi- 
guous;  or,  more  directly,  whether  the  words ''  the9^ro9i^ 
used  ill  tlie  exempting  clause  of  the  52  Geo.  S,  clearfy 
include,  not  only  the  road  repaired  by  the  trustees,  but  also 
a  bridge  and  300  feet  at  each  end,  repaired  by  the  c(HMffi§. 
In  many  parts  of  tiie  several  st^^tutes  where  the  words  "th» 
said  road"  are  used,  it  seems  to  have  been  cleariy  the 
intention  of  tlie  legislature  to  allude  exclusively  to  those 
parts  of  it  which  are  to  be  repaired  by  the  trust/Cfes.  The 
ro/id  existed  free  of  toll  before  the  sjtatules  yrere  pass^d^  hf9^ 
it  being  found  that  the  means  provided  by  con^mon  law 
for  repairing  the  road  wore  insuflicient,  the  several  acts  w^f^ 
passed.  By  18  Geo.  2,  c.  8,  provision  is  made  for  repair- 
ing it; — tolls  are  granted,  which  are  to  be  applied  to  M^ 
repair  of  the  said  road; — power  is  given  to  trustees  to  widen 
the  said  road,  and  to  dig  gravel  for  the  purpose  of  repairing 
it;^ — and  provision  is  made  respecting  the  statute  work  to 
be  done  on  the  roads.     Tlicse  powers  and  provisions  apply 

(a)  13  Geo,  S,  c.  84;  and  see  14  Geo.  3,  c.  57. 
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exclusively  to  the  road  as  distinguished  from  the  bridge 
with  its  approaches  ;  for  it  is  clear  the  trustees  received  no 
power  to  widen  the  bridge  or  to  dig  gravel  for  repairing  it ; 
nor  is  there  any  statute  work  to  be  done  upon  the  bridge  or 
the  approaches  to  it  by  the  adjoining  parishes.  The  22d 
Geo.  2,  c.  32,  uses  the  expression  **  the  said  roads**  where  it 
cannot  have  been  intended  to  include  the  bridge.  When 
by  32  Geo.  3,  c.  118,  the  property  in  lamps  inc.,  and  in  the 
soil  gathered  off  the  said  road,  is  vested  in  the  trustees,  it 
was  not  intended  to  vest  in  them  the  lamps  &c.,  and  soil  of 
the  bridge.  By  this  act  the  tolls  are  directed  to  be  taken 
for  the  repairs  of  the  said  roady  and  to  be  so  applied,  and 
fiicilities  are  given  for  obtaining  materials  for  repairing  the 
said  road.  Now  as  the  trustees  have  nothing  to  do  with 
the  repairs  of  Croft  Bridge,  these  provisions  cannot  apply  to  it, 
and  therefore  the  words  '^  the  said  roads'*  do  not  include  this 
bridge.  The  52  Geo,  3,  c.  38,  in  section  2 1 ,  speaks  of  the  said 
road  as  the  road  int aided  to  be  repaired.  If  it  be  objected 
that  the  arguments  used  apply  equally  to  such  parts  of  the 
road  as  are  to  be  repaired  ratione  tenurae,  or  by  prescription, 
the  answer  is,  that  these  special  liabilities  stand  upon  the 
same  footing  as  the  liability  of  parishes  to  repair,  and  that 
therefore  upon  the  parts  of  the  roads  in  respect  of  which  a 
liability  to  repair  is  cast  either  upon  individuals  or  upon 
parishes,  the  trustees  are  equally  authorized  and  bound  to 
expend  the  tolls  in  repairing  them  ;  so  that  there  is  a  con- 
sideration for  the  payment  of  the  tolls  in  respect  of  these 
portions  of  the  road. 


Alexander  J  contrA.  In  order  to  make  a  party  who  passes 
with  carts  or  horses,  &c.  liable  to  pay  tolls,  it  is  only  neces- 
sary that  he  should  pass  along  any  100  yards  of  'Uhe  road 
from  Boroughbridge,  in  the  county  of  York,  to  the  city  of 
Durham."  It  need  not  be  100  yards  of  road  which  the 
trustees  were  liable  to  repair.  There  is  nothing  in  any  of 
the  acts  to  warrant  this  supposition ;  and  as  such  an 
exemption,  if  it  existed,  would  apply  equally  to  all  parts  of 
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1832.        the  road  which  parties  are  liable  to  repair  ratione  tenurs,  it 

would  be  productive  of  great  inconvenieuce.      Bj  the  25th 

section  of  52  Geo,  S,  c.  3S,  (which  is  the  most  important 

act  to  be  considered,)  the  toll  is  imposed  in  clear  language 

upon  persons  passing  with  any  horse  or  carriage  along  the 

said  road.     In  order  to  see  what  is  meant  by  the  words  ike 

said  road,  reference  must  be  had  to  the  title  and  preamble^ 

from  which  it  will  be  found  that  the  road  referred  to  is  the 

whole  line  of  road  from  Boroughbridge  to  Durham;  or 

reference  may  be  had  to  the  nearest  preceding  description, 

which  is  to  be  found  in  sect.  28,  and  from  which  it  will 

also  appear  that  ''the  said  road''  means  the  whole  line  of 

road  between   Boroughbridge  and  Durham.     Id  the  6th 

section  of  22  Geo.  2,  c.  82,  the  gate  at  which  the  toll  in  this 

case  was  taken  is  recognized  as  standing  upon  the  said  road 

at  Croft  Bridge.     In  the  act  of  32  Geo.  3,  c.  118,  county 

bridges  are  spoken  of  as  lying  in  and  upon  the  said  road* 

Parke,  J.,  in  Michaelmas  term,  1832,  delivered  the 
judgment  of  the  Court.  This  question  arises  on  a  writ  of 
error  from  the  judgment  of  the  two  learned  judges  {Tindal, 
C.  J.  and  Bayley,  B.),  constituting  the  Court  of  Pleas  of 
Durham,  upon  a  special  verdict.  The  question  in,  whether 
the  plaintiff's  carts,  which  passed  through  the  turnpike  at 
Croft  Bridge  in  that  county,  but  did  not  pass  more  than  100 
yards  on  the  road,  exclusive  of  the  part  at  the  end  of  the 
bridge,  (which  the  county  are  bound  to  repair,)  were  exempt 
from  toll  under  the  37th  section  of  52  Geo.  3,  c.  38,  a  local 
turnpike  act.  We  are  of  opinion  that  they  were  not,  and  that 
the  judgment  of  the  Court  below  ought  to  be  affirmed. 

This  act  of  parliament  repeals  those  of  32  Geo.  3,  and 
41  Geo.  3,  the  provisions  of  which  and  of  the  older  statutes 
relating  to  this  road,  are  only  so  far  material  as  they  may  aid 
in  the  construction  of  the  enactments  of  the  existing  statute. 
In  order  to  decide  the  point  in  question,  we  must  look  at  the 
language  of  this  act.  It  is  a  mistake  to  suppose,  (as  was 
urged  in  the  argument  on  behalf  of  the  plaintiff  in  error,) 


CASES  IN  THE  KINGS  BENCH. 

that  the  object  of  this  and  other  turnpike  acts  is  to  relieve 
parishes  and  townships  from  the  burthen  of  repairing  the 
highways.     Their  object  is,  to  improve  the  roads  for  the 
general  benefit  of  the  public,  by  imposing  a  pecuniary  tax 
in  addition  to  the  means  already  provided  by  law  for  that 
purpose.      The   obligation   to   maintain    all    public   roads 
(with   the   exception   of  those  which  are  to  be  repaired 
ratioue  tenurae(a),or  ratione  clausurae(6)^)  is  a  public  obliga- 
tion,  and  in  the  nature  of  a  public  tax(c).     The  repairing  by 
parishes  or  townships  of  some  parts  and  by  counties  of  other 
parts^  are  merely  modes  which  the  law  has  provided  for 
discharging  that  obligation.     It  is  their  share  of  the  public 
burthen  which  those  districts  have  to  pay,  and  which  is 
imposed  for  the  general  benefit  of  the  community;  and  tolls 
are  an  additional  tax  for  the  same  purpose.     But  as  this 
statute  does  impose  a  tax,  the  usual  rule  of  construction 
must  be  applied  to  it  which  is  adopted  in  similar  cases  (ri), 
and  the  subject  must  not  be  charged  unless  the  intention  to 
charge  clearly  and  distinctly  appear. 

Are  then  the  words  of  this  statute  clear  and  distinct?  It 
is  intituled  **  An  act  for  more  effectually  repairing  the  road 
from  Boroughbridge,  in  the  county  of  York,  to  the  city  of 
Durham,"  and  it  enacts  (section  2.3)  that  certain  tolls  shall 
be  demanded  and  taken  at  each  and  every  toll-gate  and 
turnpike  which  shall  be  continued  or  erected  by  virtue  of 
the  act,  from  any  person  attending  a  carriage,  before  such 
carriage  shall  be  permitted  to  pass;  but  it  provides  (sect. 37) 
that  no  toll  shall  be  taken  for  any  carriages  which  only  cross 
the  said  road,  and  shall  not  pass  more  than  100  yards 
thereon. 
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(a)  Vide  Rex  v.  Kerrison^  1 
Maule  &  Selw.  435 ;  Rex  v.  Cot" 
ton,  S  Cnmpb.  444 ;  and  the  cases 
referred  to  in  the  note  following. 

(6)  As  to  the  liability  to  repair 
by  reason  of  inclosure  or  of  in- 
croachment  (ratione  clausura  or 
ratione  coarctationis),  see  Rex  v. 


Stoughton,  S  Wnis.  Saund.  157, 
160(12);  S.  C.  differently  re-' 
ported,  2  Keble,  665;  Amutage, 
ex  parte,  Ambler,  295;  Rex  v. 
Skinner,  5  Esp.  N.  P.  C.  219. 

(c)  See  thejudgnientof  ParA:*,  Ji 
in  Rex  v.  Leake,  pott,  vol.  ii.  594i 

(d)  Ante,  641  (c). 
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The  statute  therefore,  in  clear  words,  imposes  the  tax  oo 
carriages  which  go  through  a  turnpike  gate  and  pass  more 
than  100  yards  on  the  said  road ;  and  the  term  '^  the  said 
road/'  in  grammatical  construction,  refers  either  to  the  tide 
of  the  act  or  to  the  nearest  preceding  description  of  the 
road,  which  is  in  section  28 :  and  on  either  supposition  tke 
road  is  the  whole  space  between  Borougbbricige  and  the 
city  of  Durham.  And,  besides,  the  act  (section  68)  con- 
templates that  counties  will  have  to  repair  some  parts  of 
the  road ;  and  what  other  parts  can  those  be  than  the  space 
of  300  feet  at  the  ends  of  the  bridges  i  Add  to  this,  that 
the  toll-gate  in  question,  which  is  erected  within  that  dis- 
tance, is  recognized  as  being  on  the  road  by  d£  Geo.  % 
c.  32,  8.  6 ;  and  no  doubt  its  continuance  is  authorized  by 
the  2 1  st  section  of  the  present  act,  as  a  toll-gate  ''  across 
the  road  thereby  intended  to  be  repaired.** 

The  words  therefore  of  the  act  are  clear;  and  the  con- 
struction should  be  according  to  those  words,  unless  it  can 
be  shewn  that  such  construction  would  be  unreasonable  or 
inconsistent  with  the  apparent  intention  of  the  framers  of  the 
act.  It  is  said  that  it  would  be  unreasonable,  because  toll  is 
given  as  a  compensation  for  the  use  of  the  road,  and  that  the 
plaintiff  had  a  right  to  use  this  part  of  the  road  before,  with- 
out paying  toll,  and  gains  nothing  by  the  payment  of  the  toll, 
because  that  toll  could  not  be  laid  out  in  its  improvement. 
But  it  is  obvious  that  the  first  part  of  this  objection  applies 
equally  to  the  parts  of  the  road  reparable  by  parishes,  town- 
ships, or  individuals;  and  the  latter  proceeds  on  an  assump- 
tion (which,  as  far  as  we  are  aware,  is  not  founded  upon  any 
express  provision  in  the  act)  that  the  trustees  would  violate 
their  duty  in  laying  out  any  portion  of  their  funds  upon  this 
part  of  the  road.  It  is  true  that  they  are  not  likely  to  be 
called  upon  to  do  so,  because  the  county  being  in  general 
provided  with  an  ample  fuud,  fulfils  its  obligation  to  repair 
completely  and  effectually ;  but  if  the  reverse  should  hap- 
pen to  be  the  case,  and  the  public  exigency  should  require 
it,  we  do  not  know  that  the  trustees  might  not  expend 
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money  in  repairiog  this  portion  of  the  road.  And  sup- 
posing it  were  otherwise,  and  that  no  part  of  their  funds 
could  be  so  laid  outfit  cannot  be  considered  as  unreasonable 
that  a  person  who  uses  any  part  of  a  road  (all  of  which  is 
f irtually  repaired  by  the  public,  though  in  different  modes), 
should  pay  something  to  the  public  in  return. 

It  appears  to  us  that  in  this  construction  there  is  nothing 
unreasonable,  and  certainly  nothing  inconsistent  with  the 
express  or  implied  intention  of  the  legislature,  to  be  col- 
lected from  other  parts  of  the  act.  In  our  opinion  no  dis- 
tinction can  be  made,  in  respect  of  the  obligation  to  pay 
toll,  between  the  parts  of  the  road  which  are  repaired  by 
parishes,  townships,  or  individuals,  and  those  which  are 
repaired  by  the  county.  Whatever  the  liabilities  to  repair 
may  be,  all  are  alike  parts  of  the  road. 

The  judgment  of  the  Court  below  must  therefore  be 
affirmed. 

Judgment  affirmed. 
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BUSSEY 
V. 

Storey 


In  the  following  Trinity  term  (1833)  Btissey  v.  Storey 
was  relied  on  in  a  case  in  which  a  question  as  to  the  liability 
to  the  payment  of  the  toll  arose,  upon  the  exemption 
clause  in  the  General  Turnpike  Act. 

POPB  v.  LaKG WORTHY. 

Assumpsit  lor  tolls  by  the  plaintifl^  as  farmer,  renter,  and  collector  of  the 
toHs  upoD  a  turnpike  road  in  Somerset  Plea :  the  general  issue.  At 
the  trial  before  yl^inoM,  J.,  at  the  Somersetshire  summer  assizes,  1831, 
a  verdict  was  found  for  tlic  plaintiflf)  subject  to  a  special  case,  which 
stated  in  substance  as  follows: 

By  a  local  act  of  10  Geo,  4,  intituled,  **  An  Act  for  more  effectually 
repairing  and  improTing  several  roads  which  lead  to  and  through  the 
town  and  borough  of  Cliard,  in  the  county  of  Somerset,  aud  for  making  a 
new  road  from  Chard  to  Frampton,"  it  was  enacted  that  the  act  should 
he  pot  into  execution  for  die  purpose,  amongst  others,  <^  of  amending, 
altering,  diverting,  turning,  widening,  improving,  and  keeping  in  repair" 
srreral  roods,  of  which  the  rood  in  quettioo  is  one.  The  trustees  were 
cwpowcrcd  to  erect  turnpikes,  toll-gates,  &c.  upon,  across,  or  near  the 
side  of  any  of  the  before-mentioned  roads,  and  to  receive  there  certain 
tolls.  AU  moneys  arising  from  tolb  were  directed  to  be  applied,  after 
payment  of  certain  incidental  expenses  and  debts,  interest  due  on 
mortgages,  &c.  and  defraying  expenses  of  building  toll-houses,  &c. 


Under  3  Ceo.  4, 
c.  126,  8. 32, 
^exempting 
from  payment 
of  toll,  carriages, 
&c.  **  which 
shall  only  cross 
any  turnpike 
road,or  shall  not 
pass  above  100 
yards  thereon,") 
a  carnage  is  not 
exempt  from 
toll  which  passes 
along  100  yards 
of  a  road  from 
A.  to  B.,  for 
repairing  which 
trustees  have 
been  appointed 
under  a  local 
act,  although  a 
part  of  the  100 
yards  be  a  street 
which,  by  a  sub- 
sequent act,  the 
trustees  are  for- 
bidden to  repair. 
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183'^.  "  ^^  defraying  the  expenses  in  making  or  divertiagf  altering,  nian^ 

\j^^-^       widening,  improving,  repairing  and  preserving   the   maid  roadii'*  ad 
Pope         lastly  in  paying  ofT  the  debts.    The  trustees  were  directed  not  to  apply 
v>  any  of  the  tolls  or  moneys  borrowed,  **  in  or  towards  the  repairii^ 

Lanowortut.  lighting,  or  improving  any  of  the  streets,  bighwaysy  or  phices  whbin  the 
said  town  and  borough  of  Chard."  By  virtue  of  this  act  die  trasteei 
erected  a  turnpike-gate  at  the  eastern  entrance  of  Chard,  upon  the  road 
leading  from  the  Crewkcmc  road  to  and  through  Chard,  to  the  Hoiuliii 
and  Ilminster  road. 

An  act  of  lltb  Geo,  4  repealed  the  clause  of  10  Ceo.  4,  whidi  de- 
clared the  trustees  should  not  apply  the  tolls  &c.  towards  repamng  fte. 
any  of  the  streets  &c.,  within  the  town  and  borough  of  Chard,  but  pro- 
vided that  none  of  the  tolls  should  be  laid  out  and  expended  in  the  repair 
or  improvement  of  certain  streets  in  Chard  therein  particularly  described. 
The  defendant,  on  tlie  25th  January,  1831,  passed  in  a  canriageyrosi  tke 
llmimUr  road  through  the  east  gale  to  the  Chard-Arm  Hoielf  in  the 
town  of  Chard,  and  on  die  following  day  returned  in  the  same  manner, 
on  each  occasion  refusing  to  pay  the  toll  of  6d.  which  was  demanded  of 
him.  From  the  point  where  the  Ilminster  road  joins  the  Chard  and 
Crcwkcme  road  to  the  east  gate,  the  distance  is  forty  yards ;  from  the 
same  spot  to  a  place  called  the  School-house  Porch,  is  less  than  a  hun- 
dred *yard8 ;  but  to  the  Chard- Arms  Hotel  the  distance  is  several  fano- 
dred  yards.  The  road  from  the  School-house  Porch  to  tlie  Hotel  is  a  part 
of  the  road  which  the  trustees  are  restrained  from  repairing  &c.  Before 
the  passing  of  10  Geo,  4,  the  trustees  repaired  the  whole  road,  including 
the  part  from  the  Hotel  to  the  School-house  Porch,  and  ever  since  that 
period  they  have  exercised  controul  over  the  part  which  they  are  re- 
strained from  repairing,  by  preventing  nuisances  upon  it 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  ex- 
empting clause  in  the  General  Turnpike  Act  (3  Geo,  4,  c.  126,  s.  32), 
which  exempts  all  horses,  carriages,  &c.  '^  which  shall  only  cross  any 
turnpike-road,  or  shall  not  pass  above  100  yards  thereon,"  the  defendant 
was  exempted  from  the  payment  of  toll  at  the  eastern  gate  of  Chard. 

Follettf  for  the  plaintiff,  relied  on  the  case  o(Buuey  v.  Storey  as  being 
similar  in  principle  to  the  case  before  the  Court  He  was  stopped  by  the 
Court. 

ErUf  for  the  defendant  This  defendant  is,  within  the  intention  of 
the  legislature,  exempted  from  the  payment  of  tolls.  Hammond  y. 
Brewer  {a)  shows  that  it  has  been  considered  inexpedient  that  tolls 
should  be  taken  in  respect  of  a  turnpike-road  through  a  town.  The 
meaning  of  the  act  must  be,  that  a  person  shall  pay  toll  if  he  passes  100 
yards  on  the  road  of  the  trutteei.  If  this  be  not  so,  the  townspeople 
passing  98  yards  upon  the  streets  of  the  town,  would  be  liable  to  toll  if 
they  went  two  yards  beyond  them,  which  is  to  say,  that  whilst  on  their 
own  streets,  which  they  themselves  are  bound  to  repair,  and  upon  which 
they  have  no  greater  ease  of  passage  than  they  would  have  if  the  trustees 

(a)  1  Burr.  376. 
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had  never  been  created,  the  townspeople  are  under  an  inchoate  h'ability  ^g^^ 

to  pay  tolls  to  the  trustees.  If  a  party  pass  only  two  yards  upon  the  road 
which  is  repaired  by  the  trustees,  they  have  no  right  to  inquire  whether  he 
has  not  traveUed  a  greater  distance  along  other  roads.  Major  v.  Oxen- 
ham  (a)  «hews  that  the  Court  will  construe  the  exempting  clause  liberally  Langworthy. 
for  the  passenger.  Bmsey  v.  Storey  is  distinguishable  from  the  present 
case.  The  act  is  passed  for  the  purpose  of  repairing  and  intproving  the 
road,  and  the  trustees  are  forbidden  to  improve  the  spot  in  question. 
Every  means  is  taken  in  the  act  to  prevent  the  trustees  from  having  any 
controul  over  this  part  of  the  road,  or  from  taking  toll  in  respect  of  it. 
The  only  part  of  the  act  which  is  in  favour  of  the  plaintiff  is  that  which 
gives  the  title  of  the  road. 

Denman,  C.  J. — The  exemption  is  not  in  sufficiently  strong  terms  to 
exempt  those  passing  along  more  than  100  yards  of  the  road,  although 
the  part  to  be  repaired  by  the  trustees  does  not  amount  to  100  yards.  The 
case  of  Bussey  v.  Storey  is  conclusive  here. 

LiTTLEDALE,  J. — I  entirely  concur  with  what  has  been  urged,  that  a 
party  should  have  some  of  the  road,  and  also  that  the  road  should  be  the 
road  repaired  by  the  trustees  out  of  the  tolls  taken  from  it  The  trustees 
are  prohibited  from  repairing  a  particular  part,  but  I  do  not  think  this 
portion  is  less  to  be  considered  as  a  part  of  the  road  which  the  trustees 
are  liable  to  repair. 

Parke,  J. — It  is  not  possible  to  distinguish  this  case  from  the  case  of 
Busiey  v.  Storey,  which  was  decided  by  me  with  the  assent  of  my 
brothers,  with  the  exception  of  my  brother  Patteson,  who  took  no  part 
in  it.  A  party  must  pass  100  yards  along  the  road.  The  question  then 
is,  what  is  the  road  ?  The  whole  distance  is  within  the  jurisdiction  of  the 
trustees,  although  they  are  prohibited  from  repairing  the  part  between 
the  School-house  Porch  and  the  Chard-Arms  Hotel.  It  is  still  suffi- 
ciently within  their  jurisdiction  to  form  part  of  the  road.  The  liabiUty  of 
the  townspeople  to  repair  is  notliing  more  than  {heir  ancient  liability. 
They  would  of  old  have  been  obliged  to  repair  the  streets  of  the  town. 
At  present  this  is  the  way  in  which  they  are  made  to  contribute  their 
share  to  the  expense  of  that  which  is  a  public  benefit 

Patteson,  J. — It  is  impossible  to  distinguish  this  case  from  Bussey  v. 
Storey,  I  gave  no  opinion  in  that  case.  I  differed  from  the  rest  of  the 
Court.  I  had  been  counsel  in  the  cause,  and  had  convinced  myself  that 
tolls  ought  not  to  have  been  demanded  under  the  circumstances.  Now 
I  think  I  was  wrong.  This  is  a  part  of  the  road  contemplated  by  the 
act,  and  may  well  be  included  as  part  of  the  100  yards. 

Postea  to  the  plaintiff 

(a)  5  Taunt  340. 
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18S9. 

TYke  King  v.  The  InbabitanU  of  Leeds  (a). 

The  24ih  sec-  \jS  appeal  against  ao  order  of  two  justices  removing  Na- 
c.  54,  operates  ^^"^'  Bowlet  and  his  family  from  the  township  of  Leeds 
to  prevent  a  to  the  township  of  Horton,  both  in  the  West  Riding  of 
gaining  a  set-    Yorkshire,  the  sessions  confirmed  the  order,  subject  to  the 

demfnit  bjr  ap-  opinion  of  this  Court  upon  the  following  case : 
prenticesbip,        "^  '^  **     , 

in  a  parisb  in  The  respoudents  proved  a  settlement  gained  bj  the  pau- 
mu^er  at  the  P^""**  father  in  Leeds.  The  appellants  then  proved,  that  by 
time  of  the        ao  indenture  bearing  date  in  April  1809y  Nathaniel  Bawles^ 

ffim^inff  re—  ^ 

sided  andera    ^^^  pauper  (when  about  thirteen  years  of  i^e),  was  bound 


?^^\       apprentice  for  seven  years  by  his  father  to  Joseph   Fax, 
masters  dis-     who  was  then  residing  at  Hortou,  imder  a  certificate  from 

abiUty  is  sub-   ^  frj^ndly  society.     In  1813,  Fax  took  a  farm  for  a  year  in 

seqoenily  re-  .  . 

rooted,  and       Horton  at  40^.,  which   he   occupied  for  the  year.      The 

ficient  service    P^i^P^i*  continued  to  serve  his  master  in  Horton  from   the 

and  residence   J^ie  of  the  indenture  for  seven  years.     The  Court  being  of 
afterwards  in  ...         .  .     .  .       ,  ,  ,  , 

the  parish.        opmion  that  the  pauper  had  not  gamed  a  settlement  by  soch 

apprenticeship,  confirmed  the  order. 

Blackburme  and  MUner  in  support  of  the  order  of  sessions. 
This  case  turns  upon  the  construction  which  the  Court 
will  put  upon  the  24th  section  of  the  Friendly  Society  Act, 
33  Gea.  3,  c.  54.  If  the  master  is,  at  the  time  of  binding, 
not  qualified  to  communicate  a  settlement  from  being  a 
certificated  person,  the  apprentice  cannot  gain  a  settlement. 
The  act  of  3  W.  if  M.  c.  II,  requires  a  binding  as  well 
as  an  inhabiting  to  confer  a  settlement  by  apprentice- 
ship; and  it  has  been  decided  that  where  the  binding  is 
made  under  circumstances  which  would  at  the  time  pre- 
clude the  apprentice  from  gaining  a  settlement,  by  service 
under  the  master,  he  does  not  gain  a  settlement,  although 
there   be   afterwards   such  a  change  of  circumstances   as 

(d)  This  case  was  argued  aud  decided  in  Michaelmas  term  1833. 
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makes    the   inhabitancy  sufficient ;    Rex  ? .   Hinckley  (a),  lBd2. 

Rex  V.  Matmingtree  (b).    Rex  v.  Nacton  (c)  is  no  authority  ^.    „ 

to  the  contrary,  for  there  the  master  was  qualified  to  com-  y* 

municate  a  settlement,  never  having  in  fact  resided  under  ^  jj^p^ 
the  certificate. 


Sir  G.  A.  Lemin  and  Baines  contrd.  If  the  apprentice 
had  been  included  in  the  certificate,  as  in  Res  v.  Mannings- 
tree,  there  might  have  been  ground  for  contending  under 
the  provisions  of  9  &  10  ^.  3,  c.  1 1  (c?),  that  he  did  not 
gain  a  settlement.  But  in  33  Geo.  3,  c.  54,  s.  £4,  which 
applies  to  the  apprentices,  servants,  &c.  of  a  certificated 
person,  there  is  no  enactment  corresponding  with  that  of 
9  &  10  fF.  3,  c.  n .  In  Rex  v.  Si.  PeterX  Derby  (e),  it  waa 
held,  that  an  apprentice  bound  to  a  master  who  was  then 
residing  in  the  parish  of  A.  under  a  certificate  from  the  over-* 
seers  of  B.  gained  a  settlement  by  a  service  of  forty  days  in 
A.  after  the  certificate  of  the  master  bad  been  discharged. 
Rex  V.  St,  Maurice  in  Winchester  (/),  Ivinghoe  v.  Siom» 

bridge  {g\  Rex  v.  Nacton. 

Cur.  adv.  vult. 

Denman,  C.  J.,  in  Michaelmas  term,  1832,  delivered 


(a)  4  T.  11.571. 

(6)  6  Maule&Selw.  214. 

(c)  3  Bam.  &  Ado).  543. 

(d)  Which  enacts  '<  That  no  per- 
son who  shall  come  into  any  parish 
by  any  certificate  from  another  pa- 
rish, acknowledging  him  to  be  set- 
tled in  such  other  parish,  shall  be 
adjudged  by  any  act  whatsoever  to 
have  procured  a  legal  settlement 
in  such  parish,  unless  he  shall 
realty  and  bon4  fide  take  a  lease 
of  a  tenement  of  the  value  of  10/.^ 
or  shall  execute  soine  annual  oSEtc^ 
in  such  parish^  being  legally  placed 
in  such  office." 

The  exception  in  9  &  10  W.  3, 


c.  11,  in  favour  of  those  certifi- 
cated persons  who  '*  shall  really 
and  bonft  fide  tmke  a  lease  of  a 
teneoiMit  of  the  value  of  10^.,'*  hm 
beeu  held  to  extend  to  certificated 
persons  residing  on  their  own 
estates,  which  had  come  to  them 
hy  act  and  oparation  of  taw,  (Bttt' 
clear  v.  Eastwoodhtiy,  1  Stni^  liSS^) 
or  upon  estates  in  the  certificated 
parish  which  they  had  acquired  5y 
purchate,  {Hex  v.  Dotkhngion, 
Burr.  Sw  C.  SSOX 

(e)  1  T.  R.  218. 

(f)  Burr.  S.  C.  27. 
{g)  1  Stra.  265. 


6«S2  C\S£3  IX  THE  KISG*S 

i%)f.        the  juiifBcnt  of  the  Covrt.     TWe  ^ 


,^  was,  wbetber  a  paopcr  bad   gaded  a 

«,  pamb  of  Hortoo.     The  pauper  was  lini'Md  apfMCtieie  i»  a 

'"'^I^T!^  '^  matter,  tiho  tias  at  that  tioie  residing  at  H^ 

certificate  from  a  friendlT  society;  bat  befocc 


apprenticeship  expired,  tbe  master  eained  a 
HortoD  by  renting  a  tenement ;  and  the  paaper  acwcd 
imder  tbe  indenture  of  apprenticesbip,  more  tkaa  fon%  dm 
after  tbat  time.  Tbe  question  turns  upon  tlie  proper  con- 
struction of  tbe  33  Geo.  3,  c.  54,  s.  £4,  bj  vhkk  h  if 
enacted,  tbat  no  person  wbo  sball  be  an  apprentice^  bo— i 
by  iodeoture  to — any  person  wbo  did  come  inu^  or  sbdl 
reside  in  any  parish,  township,  or  place,  nmler  tbe  aatho- 
rity  of  this  act,  and  not  afterwards  baring  gained  a  legal  set- 
tlement in  such  parish,  township,  or  place,  sball  gain  or  be 
adjudged  to  have  any  settlement  in  such  parish,  township^ 
or  place,  by  reason  of  such  apprenticeship  or  binding;  but 
all  such  apprentices— shall  have  their  settlements  in  such 
parish^  township,  or  place,  as  if  they  had  not  been  bound 
to  such  |>erson  as  aforesaid,  any  act  or  acts  of  parliament  to 
the  contrary  notwithstanding."  These  words  are  copied 
nearly  verbatim  from  12  yJun,  st.  1,  c.  18,  s.  *i,  which  re- 
ceived a  judicial  construction  in  Rex  v.  Hinckley  {a\  by 
which  case  we  think  we  are  bound.  That  case  differs  from 
the  present  in  one  circumstance  only,  viz.  that  there,  the 
pauper  havhig  been  bound  to  a  certificated  man,  was  after- 
wards assigned  to  another  person,  in  the  same  parish,  who 
was  under  no  disability ;  whereas  here,  the  pauper  continued 
with  the  original  master  after  his  certificate  was  discharged. 
But  the  reasons  given  by  Lord  Kenyan  in  delivering  the 
judgment  of  the  Court,  which  was  evidently  much  con* 
sidered,  apply  to  the  present  case  as  much  as  to  that,  and 
we  cannot  decide  in  this  case  that  the  pauper  gained  a 
settlement  without  overruling  Rex  v.  Hinckley.  The 
words  of  the  statute  are  plain,  that  an  apprentice  bound  to 

(a)  4t.  R.  Sri. 
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a  man  who  did  come  into,  or  shall  reside  in  a  parish  undel*         ^^3^ 
a  certificate,  and  not  afterwards  having  gained  a  settlement,      v^^v-^^ 
shall  not  by  such  apprenticeship  or  binding  gain  a  settle*     ^®  '^'*'*^ 
ment  in  that  parish,  but  shall  be  as  if  he  had  not  been  Inhabitants  of 
bound.     Now  the  words  "  not  afterwards  having  gained  a  ^^^^' 

settlement,'*  are,  grammatically,  to  be  referred  to  the  pre- 
ceding words,  "  come  into  or  reside,^'  and  manifestly  point 
to  the  situation  of  the  master  at  the  time  of  the  binding.  If 
the  master  be  residing  under  the  certificate  at  the  time  of 
the  binding,  no  settlement  can  by  possibility  be  acquired 
by  the  apprentice  in  the  certificated  parish,  notwithstanding 
a  subsequent  removal  of  the  master's  disability,  but  it  is 
otherwise  if  the  binding  is  after  the  discharge  of  the  cer- 
tificate where  the  master  has  gained  a  settlement  in  the  cer- 
tificated  parish.  Lord  Kenyan  says,  it  is  necessary  that  the 
binding  should  be  such  as  would  be  capable  of  conferring 
a  settlement  by  service  under  the  original  master  in  that 
place,  otherwise  no  settlement  can  be  gained  there  by  virtue 
thereof;  for  the  legislature  intended  that  no  act  whatsoever 
of  this  sort  done  by  a  certificated  man  should  help  to  bind 
the  parish.  Here,  according  to  this  opinion,  the  binding 
was  not,  at  the  time  it  took  place,  such  as  would  be  capable 
of  conferring  a  settlement;  nor  could  any  subsequent  cir- 
cumstances make  the  binding  more  efficacious,  whatever 
effect  they  might  have  on  the  service ;  the  consequence  is, 
that  the  pauper  remained  as  if  he  had  not  been  bound,  and 
gained  no  settlement  in  Horton.  The  case  of  Ivinghoe  v, 
Stonebridge  (a)  was  pressed  in  argument,  but  in  that  case 
the  service  expired  before  the  passing  of  the  statute  of 
AnnCy  and  besides  the  original  binding  was  not  to  a  certifi- 
cated person,  and  was  free  from  all  objection.  The  case  of 
Rex  V.  St,  Peter^Sf  Derby  {b)  was  also  pressed.  It  is  suffi- 
cient to  say,  that  in  that  case  the  present  question  was  not 
presented  to  the  Court,  but  it  was  decided,  without  argu- 
ment, on  the  sole  point  whether  one  certificate  was  discharged 

(a)  1  Stra.  265.  (b)  1  T.  R.  «18. 
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1832.  by  the  granting  of  another.  That  case  was  also  prior  to  Rex 
V.  Hinckley  (a).  Neither  does  our  opinion  militate  against 
the  case  of  Rex  v.  Nad  on  (b),  decided  in  Easter  term  last; 
Inbabitaots  of  (^j^,  |J,ju  ^^^  proceeded  entirely  on  the  ground  that  the  mas- 
ter never  did  reside  under  the  certi6cate,  but  came  into  the 
parish  in  a  condition  to  obtain  a  settlement.  Upon  the 
whole  we  are  of  opinion  that  the  case  of  Rex  v.  Hmekkg 
must  govern  the  present  decision,  and  that  the  order  of  ses- 
sions must  be  affirmed. 

Order  of  Sessions  affirmed. 
(fl)  4  T.  R.  Sn.  (6)  3  Bam.  &  Adol.  545. 


DoEy  on  the  demise  of  John  Jones  and  others, 

V.  Da  VIES. 

A.  devises  to    EljECTMENT.    At  the  trial  at  the  Cardiganshire  spring 

B.  and  his  .  .  .  °  . 
heirs, '<  But  to  assizes,  1831,  a  special  verdict  was  found  to  the  followmg 

not  only  to  Nov.  2,  1793. —By  his  will,  of  this  date,  Henry  Jones, 

rents  and  pro-  being  seised  in  fee  of  messuages  and  lands  in  the  county  of 
fits  to  her  own  Cardigan,  and  being  in  the  possession  and  receipt  of  rents 
or  mortgage  and  profits  of  certain  other  lands,  in  the  parish  of  Nevem, 
any  part  there-  under  an  agreement  to  purchase  in  fee,  after  stating  that  by 
settle  on  any  Strict  care  and  economy  he  had  been  enabled  to  pay  off 
Ir*to"l?e,*iub-  ^^^^^  contracted  in  early  life,  and  saying  " should  my 
jecttohis  daughter  die  unmarried,  I  would  not  have  the  small  estate 
impeachment    I  bave  been  at  the  pains  of  improving  and  enlarging,  to  be 

for  waste  or  g^ij  q,.  frittered  away  after  her  decease,  or  left  to  anybody 
non-residence,  "^        ,   .  .  .     "^        "^ 

or  neglecting  who  would  be  above  residing  upon  it,  but  that  it  should 
necessary  re- 
pairs; but  should  my  daughter  have  a  child,  I  devise  it  to  the  use  of  such  child 
from  and  after  my  daughter's  decease,  with  maintenance  in  the  meantime;**  with 
remainders  over,  <<  should  none  of  these  cases  happen ;"  adding,  that  he  did  not  wish  to 
restrain  his  daughter  as  a  tenant  for  life,  but  that  in  case  of  uiisconduct  amongst  the 
remainder-men,  she  might,  in  a  certain  mode,  set  aside  such  remainder-men  by  her 
will : — Held,  that  C.  took  an  estate  tail. 
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be  entailed,  and  the  residence  of  the  several  remaiaders  in         i8Sf . 
lurn  be  made  the  absolute  groundwork  of  such  entail,  im- 
minent business  and  common  and  neighbourly  visits  ezr 
cepted" — devised  to   W,  Z.,  7*.  L.  and  L.  G.,  Es<|rs.,  and 
their  heirs,  all  his  real  estates,  but  to  permit,  nevertlieleaa, 
bis  daughter,  Susafiuah  Maria  Jones,  not  only  to  receive 
the  rents  and  profits  thereof  to  her  own  use,  or  to  leU  or 
mortgage  any  part  tiiereof  if  occasion  required,  but  also  to 
settle,  on  any  husband  she  might  take,  the  same  or  any  pait 
thereof  for  life,  should  he  survive  her  (subject  to  impeacii- 
ment  for  waste  or  non-residence,  or  neglect  to  repair) :  but 
should  bis  daughter  have  a  child,  he  devised  it  to  the  uae 
of  such  child  from  and  after  his  daughter's  decease,  with  a 
reasonable  maintenance  for  the  educatioo  of  such  £kiUi  im 
the  meantime.      Should  none  of  these  cases  happen,  he 
devised  his  real  estates,  from  and  after  his  said  daughter's 
decease,  unto  the  said   W.  L.,  2\  L.  and  L.  O.,  and  their 
heirs,  in  trust  to  preserve  contingent  remainders  for  the  use 
•of  his  nephew  John  Jotte§  (the  lessor  of  the  plaintiff),  if  he 
should  be  at  full  age  at  his  daughter's'  decease  and  comply 
with  such  residence  and  keeping  in  repairs,  or  should  give 
the  testator's  trustees  security  for  so  doing  when  be  arrived 
at  that  age,  and  supporting  a  fomily  and  servants  on  the 
premises  in  the  meantime ;  and  to  the  first  and  every  other 
son  of  tlie  said  John  Jones,     And  in  default  of  such  resi- 
dence Sec.,  he  gave  a  similar  estate  to  the  eldest  son  of 
D.  J.  Edwards,  on  condition  of  residence  and  change  of 
name;  —  similar    remainders    over   successively   t6   Alban 
Thomas  Clark  and  Alban  Jones,  upon  similar  conditions ; — 
remainder  to  the  testator's  right  heirs  for  ever.    The  tes- 
tator then  stated  that  his   object  in  having  the  premises 
occupied  was  the  improving  the  neighbourhood,  protecting 
the  parish,  and  supporting  its  poor;  and  added,  ''This,  I  am 
persuaded,  is  my  daughter's  wish  as  well  as  my  own,  whom 
I  by  no  means  will  to  restrain  as  a  tenant  for  life ;  but  in 
case  that  either  of  the  -  remainder-men  should  illtreat  her,  or 
be  likely  to  turn  out  an  immoral  man  or  a  bad  member  of 
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society,  she  may,  by  the  advice  and  consent  of  die  tmstees, 
set  aside  such  a  one  by  her  own  will  and  testament,  that  my 
intention  of  doing  good  to  the  neighbourhood  may  not  be 
defeated.     I  recommend  it   to  my  daughter,  for  want  of 
issue  to  herself,  not  to  leave  in  legacies  above  500/.  or  600/., 
and  that  out  of  my  charge  on  Nevera,  which  I  have  also 
articled  for,  and  entail  the  rest  for  the  further  support  of 
this  house."     The  testator  then  bequeathed  sums  of  money 
in  charity  and  to  servants  and  others,  and  constituted  his 
daughter  executrix  and  residuary  legatee. 

29th  April,  1794. — The  testator  died  seised  of  the  premises 
in  question,  and  in  possession  of  the  rents  and  profits  of 
the  lands  in  Nevem,  and  without  having  revoked  or  altered 
his  will.  Upon  the  death  of  her  father,  Susannah  Maria 
Jones  entered. 

2d  Sept.,  34  Geo.  3,  (1794.)— At  a  court  of  great  sessions, 
Susannah  Maria  Jones  suffered  a  common  recovery  of  the 
premises  in  question. 

She  afterwards  married  Mban  Thomas^  who  took  sue* 
cessively  the  surnames  of  Jones  and  Gwynne. 

The  possession  was  continued  jointly  in  Susannah  Maria 
and  her  husband  during  his  life,  and  by  her  alone,  after  his 
decease,  until  her  own  death. 

23d  May,  1827. — The  said  Susannah  Maria  Gwynne 
having  survived  her  husband,  and  being  a  widow,  by  her 
will,  duly  attested  for  passing  real  estates,  by  virtue  and  in 
pursuance  and  exercise  of  all  powers  and  authorities  in  her 
vested  or  in  anywise  enabling  her  in  that  behalf,  gave 
and  devised,  directed,  limited,  and  appointed  all  her  real 
estates  unto  David  Davies:  habendum  to  David  Davies, 
his  heirs  and  assigns,  to  the  use  of  Alban  2'homas  Davies 
(being  the  defendant  in  this  action),  during  his  life :  with 
divers  remainders  over. 

17th  Nov.  1830* — Susannah  Maria  Gwynne  died  a 
widow,  without  having  revoked  or  altered  the  parts  of  her 
will  above  set  out,  and  without  ever  having  had  any  issue. 

At  the  time  of  the  death  of  S.  3f.  Gtoj/nney  the  lessor  of 
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the  plaintiff,  Johii  Jones  (to  whom  a  remainder  was  given         1832. 
in  the  will  of  Henry  Jones)  and  two  others,  were  co-heirs 
of  Henry  Jones  and  Susannah  Maria  Gwynne, 

None  of  the  three  trustees,  all  of  whom  died  before  Mrs. 
Gwynne,  ever  joined  or  concurred  in  making  a  tenant  to 
the  praecipe  for  suffering  any  recovery  of  the  premises  in 
question. 

Immediately  after  the  death  of  Mrs.  Gwynne,  a  formal 
entry  was  made  upon  the  premises  above-mentioned  by  the 
lessor  of  the  plaintiff,  John  Jones,  to  avoid  (a)  all  fines  and 
recoveries. 

E.  V.  Williams,  for  the  plaintiff  (A).     Looking  at  the  First  point: 

whole  of  this  will,  it  is  evident  that  the  testator  meant  to  J^tYJ'J? 

.  .  .  .  child,"  as 

give  an  estate  for  life  to  his  daughter,  and  it  contains  no  designating  an 
technical  words  inconsistent  with  such  an  intention:  Jesson  a  class  "^  °^ 
V.  Doe  d.  Wright {c).  The  word  *'  child"  creates  no  difficulty, 
if  taken  in  its  ordinary  sense,  as  designating  an  unascertained 
individual,  instead  of  treating  it,  as  the  defendant  will  seek 
to  do,  as  nomen  collectivum.    To  support  the  latter  con- 
struction, it  should  be  shewn  that  the  ordinary  signification 
of  the  term  is  controlled  either  by  technical  words  which 
cannot  be  got  over,  or  by  a  plain  intention  apparent  on  the 
face  of  the  will :  Robinson  v.  Robinson  (d),  Mellish  v.  Mel- 
lish(je),  Ginger  v.  lVhite{f).     If,  however,  it  is  considered  Second  point: 
that  in  addition  to  the  life  estate  a  remainder  in  tail  was  o^^remn?n-  ' 
created  by  the  limitation  to  the  "  child"  of  the  daughter^  it  ^er. 
is  submitted  that  such  remainder  would  not  coalesce  with 
the  life  estate  (g),  inasmuch  as  the  two  estates  were  not  of 

(o)  These   precise  words   were  Bam.  &  Cressw.  520. 
unnecessary,  an  entry  to  avoid  a  (f)  VVilles,  348. 

fine   being  sufficient  if   declared  (g)  Under  the  rule  in  Shellet/*s 

to  be  made  animo  clamandi;  post,  case,  (1  Co.  Rep.  93,)  wherever  an 

vol.  ii.  602,  Doe  v.  Williams,  estate  of  freehold  is  devised  or  con- 

(6)    This  case    was   ai-gued   in  veyed  to^.,andby  thesamegifl,or 

Trinity  Term,  18S2.  will,  deed,  or  other  instrument,  a 

(c)  2  Bligh,  1,  51.  remainder  is  limited  immediately 

(d)  1  Burr.  38.  or  remotely  (i.  e.  cither  with  or 
(f)   3    Dowl.  &   Rjl.  804;    2      without  the  interposition  of  some 

V  U 
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the  same  quality.  The  provisions  for  the  receipt  of  the 
rents  and  profits  by  the  daughter,  for  making  a  settlement 
on  a  husband,  and  for  maintenances  of  children  during  her 
life  estate,  require  that  the  legal  estate  should  remain  io 
the  trustees.  The  life  estate  was  therefore  equitable;  the 
remainder,  legal. 


First  point.  Wilson^  contrd.     Where  the  will  manifests  an  intentioo 

that  the  remainders  over  shall  not  take  effect  until  failure  of 
issue,  the  word  '^  child "  indicates  a  class :  Milliner  ▼• 
Robinson  (a),  King  v,  Melling  (i),  ffyld  v.  Lewis  (c),  lUg* 
gett  y.  Beatt/ {d)f  Broadhurst  s.  Morris  (e).  So,  "son;" 
Robinson  v.  Rolnnson  (f),  Mellish  v.  Melli8h(g). 

Second  point.       The  daughter  took  an  immediate  legal  estate.     A  devise 

to  il.  in  trust  to  permit  B.  to  receive  the  rents  and  profits, 
vests  the  legal  estate  in  B,:  Right  d.  Phillipps  v.  Smith  (h). 
Doe  V.  Biggs  (t).  The  power  of  making  an  appointment  in 
favour  of  a  husband  does  not  require  a  continuing  seisin  in 


other  limitation),  to  the  heirs  of -4., 
cither  general  or  special,  though 
such  remainder  be  created  by 
words  distinctly  importing  on  in- 
dependent gift  to  the  heirs  as  ori- 
ginal takers,  the  estate  of  inherit- 
ance vests  absolutely  and  exclu- 
sively m  A.f  and  the  heirs  take 
nothing.  As  soon  as  simultaneous 
limitations,  of  an  estate  of  freehold 
to  the  ancestor,  and  of  a  remainder 
to  the  heirs,  have,  by  the  ordinary 
rules  of  construction,  been  ascer- 
tained to  exist,  the  second  limita- 
tion ought  to  be  read  as  a  limita- 
tion of  an  estate  of  inheritance  to 
the  ancestor  himself. 

As  instruments  are  to  be  stated 
in  pleading  according  to  their  legal 
effect,  that  which  purports  to  be  a 
limitation  to  A,  for  life,  followed 
by  a  remainder  to  the  right  heirs  of 
A,,  should  be  treated  as  one  simple 
limitation  in  fee,  and  should  be 
pleaded  as  a  conveyance  to  A,  and 


his  heirs;  {postf  661,  n.)  Where  the 
limitation  is  expressed  to  be  to  ^. 
for  life,  remainder  to  B.  for  life  (or 
to  B.  and  the  heirs  of  hit  body), 
remainder  to  the  right  heirs  ff  A^ 
the  statement  on  the  record  should 
be,  of  a  limitation  to  A.  for  life,  re- 
mainder to  B.  for  life  (or  to  B.  and 
the  heirs  of  his  body),  remainder  to 
A.  and  his  heirs.  Vide  plead' ugs  in 
Morris  v.  Dimes,  posty  vol.  iii.  And 
see  this  rule  explained  in  Hayes  on 
Conveyancing  and  the  New  Sta- 
tutes, Appendix,  92.  See  also  Hood 
v.  Pym,  Exch.  E.  T.  18S4. 

(a)  Sir  Fras.  Moore,  682. 

(6)  1  Ventris,  231. 

(c)  1  Atk.  433. 

\d)  5  Bingh.243;  2  M.&  P.5I2. 

(e)  2  Barn.  &  Adol.  1. 

(/)  1  Burr.  38. 

ig)  3  Dowl.  &  Ryl.  804 ;  2  Bam. 
&  Cressw.  520. 

(A)  12  East,  455. 

(t)  2  Taunt.  109. 
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the  trustees ;  nor,  the  power  of  appointing  a  maintenance  to 
children.  Indeed,  if  the  maintenance  clause  required  that 
the  trustees  should  continue  seised,  their  seisin  must  be  in 
fee,  and  not  for  the  life  of  the  daughter,  as  the  necessity  for 
maintenance  might  continue  after  her  death. 

It  was  the  intention  of  the  testator  that  his  daughter 
should  have  full  dominion  over  the  property.  He  says  that 
he  does  not  mean  ''  to  restrain  her  as  a  tenant  for  life/'  but 
that  "  for  want  of  issue  to  herself  she  should  not  leave  in 
legacies  above  500/.  or  600/.,  and  that  out  of  my  charge  on 
Nevent,  which  I  have  articled  for,  and  entail  the  rest  for  the 
further  support  of  this  house."  This  could  be  effected  only 
by  her  suffering  a  recovery  or  executing  an  appointment.  On 
the  former  supposition  the  recovery  is  well  suffered;  on  the 
latter,  the  power  of  appointment  is  well  executed  by  her  will. 

The  power  which  this  construction  gives  to  the  daughter, 
of  defeating  some  of  the  testator's  intentions  by  suffering  a 
recovery,  is  a  mere  legal  consequence  of  the  efficacy  given 
by  the  Courts  to  such  assurances,  whereby  in  all  cases 
the  provision  of  the  statute  de  donis, — that  the  will  of  the 
donor  be  observed, — is  allowed  to  be  eluded  (o). 

Williams,  in  reply.  In  the  cases  which  have  been  re^ 
ferred  to  by  the  defendant  an  estate  tail  was  necessarily 
created,  by  words  of  inheritance  controlling  the  general 
intent.  Without  a  legal  estate  subsisting  in  the  trustees, 
the  condition  of  residence  could  not  have  been  enforced. 
[Parke,  J.  The  same  observation  would  apply  to  the. 
remainder  limited  to  the  lessor  of  the  plaintiff.] 

• 

Parke,  J.  in  Michaelmas  term,  1832,  delivered  the 
judgment  of  the  Court. 

The   questions    discussed   in    this    case    arise    on    the  •  First  point. 
will  of  Henry  Jones ;  and  the  one  on  which  the  argument 
has  principally  been  is,  what  estate  did  Susannah  Maria 
take ;  it  being  contended  on  the  part  of  the  plaintiff  that 

(a)  Third  Report  of  Common  Law  Commissioners,  App.  68. 

U  U  2 
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she  took  only  for  life,  and  that  consequently  the  recovery  was 
bad, — on  the  other  side,  for  the  defendant,  that  she  took 
an  estate  in  tail.     The  will  appears  to  have  been  drawn  bj 
the    testator .  himself;    and   is   one   of  those    unfortunate 
instances  of  a  party  wishing  to  tie  up  his  estate  with  limi- 
tations  and   upon   contingencies,   without   knowing   what 
language  to  use  for  the  purpose.     The  construction  must 
be  according  to  the  plain  and  manifest  intent  of  the  testa- 
tor; and  although  no  words  of  limitation  are  annexed  to 
the  devise  in  favour  of  the  daughter,  yet  if  the  paramount 
intent  cannot  be  satisfied  without  her  taking  an  estate  tail, 
and  the  language  of  the  will  will  justify  it^  such  must  be 
the  construction.    And  upon  the  best  consideration,  we  are 
of  opinion  that  she  took  an  estate  tail.     First»  with  respect 
to  the  intent.     The  testator  says,  that  if  his  daughter  should 
die  unmarried,  he  would  not  have  his  small  estate  sold  or 
frittered  away  after  her  decease,  or  left  to  any  body  who 
would  be  above  residing  on  it,  but  that  it  should  be  en- 
tailed, &c.     Now,  upon  this  a  very  strong  inference  arises, 
that  the  issue  of  the  daughter,  if  she  married,  were  within 
his  view,  for  he  contemplates  the  possibility  of  the  estate 
going  over  to  the  remainder-man  in  the  event  only  of  his 
daughter's  dying  unmarried.     And  this  is  made  the  founda- 
tion of  the  subsequent  devise,  for  he  goes  on — *'  I  therefore 
give,  devise  and    bequeath   unto    W,  L.  &c.  all  my   real 
estate,  but  to  permit  my  daughter  not  only  to  receive  the 
rents  and  profits  to  her  own  use,  or  to  sell  or  mortgage  any 
part,  if  occasion  require,  but  to  settle  on  any  husband  she 
may  take,  the  same  or  any  part  thereof,  should  he  survive 
her,"  but  ort  certain  conditions.     Then  he  goes  on — "  but 
should  my  daughter  have  a  child,  I  leave  it  to  the  use  of 
such  child  from  and  after  my  daughter's  decease,  with  a 
reasonable  maintenance,  8cc.     Should  none  of  these  cases 
happen,  I  give  and  devise  my  said  real  estate,  from  and 
after  my  daughter's  decease,  to  the  trustees  and  their  heirs, 
to  the  use  of  John  Jones,  on  certain  conditions,  and  to  the 
first  and  every  other  son  of  John  Jones"     Now  here  the 
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limitation  over  to  the  use  of  John  Jones  was  only  if  none  of 
those  cases  should  happen,  of  which  the  principal  was  his 
daughter's  leaving  a  child  at  the  time  of  her  death ;  which 
is  equivalent  to  saying — "  if  my  daughter  shall  die  leaving 
no  child/'  and  shews  an  intent  that  the  estate  should  only 
go  over  on  failure  of  issue  of  the  daughter;  otherwise^  if 
the  daughter  had  had  a  child,  and  that  child  had  died  in 
her  lifetime  leaving  issue,  the  estate  would  have  gone  over. 
This  brings  us  to  the  consideration  whether  the  words  will 
warrant  the  construction  of  the  daughter's  taking  an  estate 
tail.  At  the  time  of  making  the  will  and  at  the  testator's 
death,  the  daughter  was  unmarried  and  had  no  child.  We 
think  then  that  the  word  "  child"  was  not  a  designatlo  per- 
sonae,  but  comprehended  a  class;  and  that  this  case  is  like 
Bijields  (a), — devise  to  A,,  and  if  he  die,  not  having  a  son, 
then  to  remain  to  the  heirs  of  the  testator.  "  Son''  was  there 
taken  to  be  used  as  nomen  collectivum,  and  held  an  entail. 
Other  cases  to  the  same  effect  were  cited  in  the  argument. 

Another  question  was  raised  in  favour  of  the  plaintiff,*—  Second  point, 
that  the  recovery  was  insufficient  in  consequence  of  the 
estates  not  being  of  the  same  quality.  But  we  think  that 
there  is  no  reason  for  making  any  distinction  of  this  sort, 
and  that  the  interest,  vested  in  the  daughter  of  the  testator^ 
was  throughout  of  the  same  quality  (b). 

Being  of  opinion,  therefore,  that  the  daughter  was  seised 
of  an  estate  tail,  we  think  that  the  recovery  was  good. 


Postea  to  the  defendant. 


(o)  Cited  by  Lord  Hale  in  King 
V.  MeUingy  \  VeiUris,  231. 

(6)  The  two  estates  would  there- 
fore coalesce;  not  (as  has  been 
sometimes  supposed),  by  the  mere 
operation  of  the  rule  in  Sheiley*s 
case,  (that  rule  being  satisfied  by 
reading  the  devise  to  the  child  of 
S,  Mt  Jones  as  a  limitation  to  S, 


M,  Jones  herself,  and  the  heirs  of 
her  body,  ante,  657  (g),)  but  by  a 
common  law  merger,  in  this  estate 
tail,  of  the  preceding  life  estate. 
Where,  by  reason  of  the  interposi^ 
tion  of  a  I imi cation  to  a  stranger 
there  can  be  no  mei^r,  a  coalition 
does  not  take  place.  2  Mann.  & 
Ryl.  490  (c). 
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Rex  v.  Thomas  Andrews  Adames. 

In  rating  to  iHIS  was  an  appeal  against  a  rate  for  the  relief  of  ifae 
liableTo'  ^"  P^^**  ^^  ^''^  parish  of  Pagham,  Sussex,  upon  the  defendant, 
sewers-rate,       Jn  respect  of  certain  lands  lying  in  Pagham  Level,  which 

the  amount  of  ,  ,.  ^     .  ,,  ^  ^    ^m      ^        j 

such  rate  must  >^'ero  rated  as  benig  of  the  yearly  value  of  312/.  14#.  5d. 

be  deducted      rpj^^  Court  of  Quarter  Sessions  respited  the  appeal,  and 

from  the  valu-  r  rr      j 

ation.  appointed  three  persons  to  survey  and  value  the  paridL 

The  land  occupied  by  the  defendant  was  valued  by  them 
at  306/.  per  annum.  At  the  following  sessions  the  valuers 
produced  their  valuation,  and  stated  that  they  had  valued 
th^  lands  in  the  amounts  for  which  they  considered  that 
they  would  let;  that  for  the  lands  in  Pagham  Level,  (which, 
unless  protected  by  embankments,  were  liable  to  be  flooded 
by  the  sea),  an  occasional  sewers-rate  was  payable,  but 
that  in  estimating  the  value  of  these  lands  they  bad  made 
no  deductions  on  account  of  the  sewer8*rates.  It  was 
stated  in  evidence  by  the  valuers  that  the  sewers-rate  was 
universally  considered  to  be  a  landlord's  tax,  and  that  they 
had  never  been  called  upon  to  make  any  deductions  on  ac- 
count of  it.  The  Court  of  Quarter  Sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court  upon  the  question 
whether  or  not  the  sewers-rate,  paid  by  the  defendant, 
ought  to  have  been  deducted  by  the  valuers  in  estimating 
the  yearly  value  of  the  land  occupied  by  him. 

Capron,  in  support  of  the  order  of  sessions  (ri).  The 
poor-rate  being  always  calculated  upon  the  rent  bon^  fide 
paid  by  the  tenant,  is  considered  as  an  occupation  rale, 
whereas  the  sewers-rate  is  a  landlord's  tax,  and  resembles 
the  land  tax  and  other  taxes  which  are  burthens  upon  the 
landlord,  and  are  never  deducted.  Though  this  tax  may 
decrease  the  value  of  the  land  to  the  owner,  it  does  not 


(a)  This  case   was  argued  in      Tcfi}/erden,C.  J.,IriU/^d0/e,Padbe, 
Easter  term   1832,  before   Lord      and  Pa«e«on,  J  J. 
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lessen  the  profit  of  the  occupier,  who  is  the  persou  assessed         1832. 

for  the  poor-rate.  So  he  would  be  if  the  land-lax  were  unre-      ^^    ^ 

^        .  The  King 

deemed,  yet  it  was  never  proposed  to  deduct  the  amount  of  v. 

the  land-tax.  Outlays  of  capital  are  required  upon  some 
land  in  draining,  and  in  other  improvements,  for  which  in- 
terest is  paid  in  the  shape  of  additional  rent,  yet  a  tenant 
could  not  claim  a  deduction  on  this  ground.  The  occupier 
ought  to  be  assessed  to  the  poor-rate,  according  to  th^ 
value  of  his  occupation.  The  land  must  be  rated  according 
to  its  productive  value,  without  any  reference  to  the 
charges  upon  it,  which  may  lessen  its  actual  value  to  the 
landlord. 

Long,  and  W.  H,  Scott,  contr^.  The  rent  which  a 
tenant  pays  for  the  land  is  not  always  the  proper  criterion 
of  the  value  of  the  occupation.  It  may  generally  be  con- 
venient to  adopt  this  as  the  criterion,  but  it  is  not  correct. 
Where  in  settling  the  rent  allowance  is  made  for  all  the 
taxes  which  the  tenant  may  be  called  upon  to  pay,  then  the 
rent  would  be  a  fair  criterion  of  the  annual  value  of  the 
occupation.  Parke,  J.  ft  is  not  material  whether  the  land- 
lord or  the  tenant  pays  the  rate;  in  either  case  it  diminishes 
the  annual  profit  of  the  land.]  That  which  should  form 
the  subject  of  the  rate  is  the  profit  which  the  landlord 
receives  from  the  land.  Here,  as  the  landlord  pays  the 
sewers-rate,  it  cannot  be  said  that  his  profit  is  equal  to  the 
rent.  The  landlord's  profit  is  the  value  of  the  products  of 
the  land  diminished  by  all  the  expenses  attending  the  culti* 
vation  in  whatever  shape,  and  the  burthens  imposed  on  the 
land  in  the  shape  of  rates  and  taxes.  Rex  v.  Lord  Gran- 
ville {a).  Rex  V.  Lower  Mitton{b),  Rex  v.  Tomlinson(c)^ 
Rex  v.  The  Oxford  Canal  Company  {d),  Rex  v.  Joddrell(e). 
This  is  precisely  the  same  case  as  if  in  discharge  of  the 

(a)  4  Mann.  &  Ryl.  174;  9         (c)   4  Maon.  &  %l.   169;  9 
Barn.  &  Cressw.  188.  Barn.  &  Cressw.  163. 

(fi)  4  Mann.  &  Ryl.  711;  9         (d)  10  Bam.  &  Cressw.  163. 
Bam.  &  Cressw.  810.  (e)  1  Barn.  &  Adol.  403. 
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1833.         various  burthens,  and    particularly  here    the    expense  of 
The  KfKG     preserving  the  lands  from  destructive  floods,  a  portion  of 

V.  the  land  itself  had  been  given  up. 

Adames. 

Parke,  J.  in  Michaelmas  Term,  \8S2,    delivered  the 
judgment  of  the  Court  (a). 

The  question  for  the  opinion  of  the  Court  in  this  case  is, 
in  effect,  whether  the  occupier  of  lands  in  a  district  of  the 
parish  of  Pagham,  which  is  liable  to  be  flooded,  and  is 
protected  from  floods  at  a  certain  occasional  expense,  (for 
that  is  the  nature  of  the  sewers-rate),  ought  to  be  rated  at 
the  same  sum   as  the  occupier  of  lands  of  similar  quality 
and  of  equal  annual  produce,  lying  in  the  same  parish,  bat 
not  liable  to  the  same  expense.     We  are  of  opinion  that 
he  ought  not.     It  is  obvious  that  the  average  annual  net 
profit  of  one  description  of  land  is  not  the  same  as  that  of 
the  other;  and  both  upon  principle  and  authority  we  think 
the  rate  ought  to  be  made  in  proportion  to  thai  profit 
The  statute  43  Eliz.  c.  2,  requires  the  churchwardens  and 
overseers  to  raise  competent  sums  by  the  taxation  of  every 
occupier  of  lands  according  to  the  abilUy  of  the  parish. 
Nothing  is  expressly  said  as  to  the  principle  upon  which  the 
rate  should  be  made,  but  it  is  implied  that  it  must  be  made 
with  equality,  and  with  some  reference  to  the  subject  of 
occupation.     Now  it  is  quite  clear  it  ought  not  to  be  made 
according  to  the  profit  derived  by  the  occupier  himself;  for 
if  that  were  so,  the  rates  must  vary  according  to  the  nature 
of  the  occupier's  interest.     An  occupier  who  is  tenant  at 
will  at  rackrent,  and  therefore  receives  a  less  share  of  the 
annual  profit  of  the  land  than  one  who  is  tenant  for  years 
at  a  small  rent,  and  still  less  than  one  who  is  a  tenant  in 
fee  simple  and  pays  none  at  all,  would  be  ratable  at  a  less 
sum  ; — a  proposition  which  was  never  yet  contended  for. 
Again,  it  is  quite  clear  that  though  the  occupier  is  the  per- 
son who  nominally  pays  the  tax,  it  is  in  reality  paid  by  the 

(a)  LittUduU,  Parke,  and  Patteson,  JJ.,  Lord  Tcnterden,  C.  J.,  having 
died  in  the  interim. 


Hie  Kino 

V. 


CASES  FN  THE  KING's  BENCH.  *66i5 

beneficial  owner,  and  is  a  charge  upon  the  land.  In  pro-  1832. 
portion  as  the  average  tax  which  the  tenant  has  to  pay  is 
greater,  in  the  same  proportion  will  he  give  less  rent  to  the 
owner.  Ultimately,  in  the  long  run,  this  will  always  be  Adames. 
the  case;  though  when  the  tenancy  is  for  a  term  more  or 
less  long,  the  burthen  upon  the  landlord  is  postponed  for  a 
greater  or  less  period.  This  being  so^  it  follows,  that  in 
order  to  make  an  equal  rate,  the  nature  of  the  occupier's 
interest  must  be  disregarded,  and  the  rate  imposed  accord- 
ing to  some  value  of  the  subject  of  occupation. 

Usage  and  convenience  have  established  this  value  to  be, 
not  that  of  the  estate  or  property  itself,  but  that  of  the 
projit  which  is  or  might  be  made  from  the  estate  or  pro<^ 
perty.  And  as  it  would  be  very  difficult  and  extremely  trou- 
blesome to  ascertain  the  precise  value  of  that  profit,  during 
the  time  for  which  each  rate  is  made,  and  in  cases  of  occa- 
sional profit,  both  troublesome  and  unjust,  {Rex  v.  Mir^ 
Jield{a)f  Rex  v.  Hull  Dock  Company {b),)  to  make  a  rate  for 
a  large  sum  at  one  time,  and  a  small  one  or  none  at  another, 
upon  the  same  land,  the  rule  has  been  to  assess  according 
to  the  annual  profit  of  the  land,  or  where  the  produce  is 
not  matured  in  one  year,  then  upon  an  average  of  years ; 
from  which  profit  deductions  are  allowed  for  all  the  expenses 
necessary  to  its  production.  It  is  not  material  whether 
the  whole  or  a  certain  aliquot  part  of  that  net  profit  is  rated, 
provided  all  lands  of  the  same  description  be  rated  equally 
upon  the  whole,  or  upon  that  aliquot  proportion,of  the  profit; 
and  in  practice  it  is  usual  (and  it  is  most  convenient)  to  rate 
lands  at  the  rack  rent  which  they  would  pay  to  a  landlord, 
or  some  certain  portion  of  it,  the  tenant  paying  all  rates, 
charges,  and  outgoings;  which  is,  in  effect,  rating  according 
to  a  part  of  the  net  profit  only;  but  provided  it  be  the  same 
aliquot  part  in  all  cases,  it  makes  no  difference.  Further, 
if  the  subject  of  occupation  be  of  a  perishable  nature,  or 
requires  an  annual  expense  to  secure  its  existence,  an  allows 
ailce  ought  to  be  made  on  that  account;  for  the  total  aunual 

(a)  10  East,  319.  (b)  5  Maule  &  Seiw.'d94. 
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profit  is  not  the  net  annual  profit;  a  part  must  be  set  aside 
The  King     ^^^  ^^^  restoration  and  maintenance  of  the  subject  of  occa- 
V*  pation.     It  is  on  this  principle  that  buildings  have  been 

permitted  to  be  rated  at  less  in  proportion  than  arable  and 
other  land.     The  cases^  especially  those  of  a  more  recent 
date,  in  which  the  principle  of  rating  has  been  more  fullj 
discussed  and  considered,  will  be  found  to  have  established 
this  rule  of  rating,  which  is,  in  other  words,  that  all  lands 
are  to  be  assessed  in  proportion  to  the  net  rent  which  a  tenaot 
at  rack  rent  would  pay,  he  discharging  all  ratea^  charges, 
and  outgoiugs.    It  may  be  sufficient  to  refer  to  the  following 
authorities  in  support  of  this  position:  Rex  v,  2'Ae  Sirmvug" 
/tarn  Gas  Light  and  Coke  Company  (a),  Rex  v.  Hull  Dock 
Company{b)y  Rex  v.  Attwoodic),  Rexv,  Trustees  of  the  Duke 
of  Bridgewater  (d),   Rex  v.  TomHnson{e),    Rex  v.  Lomer 
Mitton{f),  Rex  v.  The  Oxford  Canal  Company  (g).  Rex  v. 
Joddre/l{h),     It  remains  only  to  apply  the  principle  to  the 
present  case;  and  there  can  be  no  difficulty  in  saying,  that 
land  which  requires  some  occasional  expenditure  to  pre- 
serve it  from  being  damaged  by  water,  and  to  make  it  as 
productive  as  it  is,  would  let  for  less  rent  than  similar  land 
which  requires  none,  the  tenant  defraying,  amongst  others, 
that  occasional  expenditure.     In  other  words,  the  net  aver- 
age annual  profit  of  both  is  not  the  same,  and  consequently 
the  rate  ought  not  to  be  the  same.     In  the  course  of  the 
argument  a  question  was  asked,  whether  land,  of  which  the 
Land-tax.         land-tax  is  redeemed,  ought  to  be  rated  higher  than  land 

of  the  same  quality,  which  is  still  chargeable  with  the  tax. 
The  answer  is,  that  it  ought  not;  the  annual  net  profit  of 
both  is  the  same,  though  such  annual  profit  in  the  latter 
case  is  liable  to  a  tax,  from  which  it  is  by  law  exempted  in 
the  former.  The  rate  in  the  present  case  must  therefore  be 
amended.     I  must  add,  that  this  is  the  judgment  of  myself 

(a)lB.&C.506;  3D.&R.7S5.  (e)  9B.&C.163;  4M.&  R.  169. 

{h)  3  B.  &  C.  516;  5  D.  &  R.  359.  (/)  Ibid.  810;  4  M.'&  R.  71  J. 

(c)  6B.&C.277;  9D.&R.  328.  (^)  10B.&C.163;  5M.&R.100. 

(d)  9  B.  fc  C.  68;  4  M.  &  R.  143.  (A)  1  Bara.  &  Adol.  403. 
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and  my  brothers  Liitledale  and  Pattesou,  who  heard  the 

argument;  Lord  Tenterden  was  of  a  different  opinion. 

The  King 

V. 

Taunton,  J.  then  said,  that  he  concurred  in  the  judg-      Adames. 
meut  delivered. 


Roots  v.  Lord  Dormer. 

L/AS£^  for  a  second  distress  upon  growing  crops^  pur*  Where  upon  a 
chased  by  the  plaintiff  under  a  former  distress  upon  the  of  ™wbg^'''" 
same  tenant.     At  the  trial  before  Gatelet,  J.,  at  the  Bucks  crops,  A.  pur- 
summer  assizes,   1832,  it  appeared  that  the  plaintiff,  at  a  lots  for  prices 
sale   under  the  former  distress,  had  purchased   four  lots  respectively 
under  certam  written  conditions.      Ihe  aggregate  purchase-  but  amounting 

mouey  was  38/.,  but  no  one  lot  was  sold  for  as  much  as  *"  ^**®  ^fK®" 

...  gate  to  38/., 

20/.     And  on  the  same  day  the  plaintiff  and  others  signed  the  sales  to  A. 
the  following  agreement,  written  at  the  foot  of  the  condi-  by%ne  tm^^^ 
tions  of  sale,  and  unstamped  :  stamped  me- 

"  We  do  hereby  consent  and  agree  to  become  the  pur-  signed  by  A. 

chasers  of  the  lot  or  lots  specified  in  the  annexed  catalogue  ^"^  others, 

»  ,  purporting 

of  sale,  set  against  our  names  respectively,  according  to  the  that  they  agree 

terms  mentioned  in  the  foregoing  conditions.     Witness  our  [?  P"«jcha«« 

hands  this  8th  day  of  March,  1830.  spectivelv  set 

(Signed)         W.  Roots.     Lots  57.  59.  60.  66."  "g^^V 

With  other  signatures.     Verdict  for  the  plaintiff.  der  the  ternas 

of  the  condi- 
tions of  sale. 

Storks,  Serjt.  now  moved  for  a  new  trial  (a).  This  in- 
strument is  an  agreement  for  the  purchase  of  an  interest 
in  land  of  the  value  of  more  than  20/.,  and  was  therefore 
not  receivable  in  evidence  without  a  stamp.  It  is  true  that 
the  lots  were  separately  knocked  down  to  the  plaintiff,  at 
prices  under  20/.,  but  there  was  no  contract  until  the  agree- 
ment was  signed,  and  this  was  an  agreement  for  the  pur- 
chase of  all.  The  written  agreement  was  the  only  evidence 
of  the  contract. 

(a)  On  the  second  day  of  Midiaehnas  tenn,  18Sf  • 
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By  the  Court  (a). — No  stamp  was  necessary  in  this  case. 
There  is  a  separate  contract  on  each  lot.  Suppose  a  man 
had  purchased  several  lots,  and  had  signed  this  agreement, 
and  afterwards  had  neglected  to  comply  with  the  conditions 
of  sale  as  to  one  lot,  how  would  you  have  declared  r  Not 
upon  the  agreement  as  an  entire  contract  for  all  the  lots 
purchased.  The  agreement  is  separate  as  to  the  lots,  and 
also  as  to  the  several  parties  to  it. 

Rule  refused  (6). 


(a)  Parke,  Taunton,  and  Pal- 
teson,  J  J. 

(/»)  Vide  Pooie  v.  Shergold,  2 
Bro.  C.  C.  n«,  1  Cox,  273,  6 
Ves.  670,  S.  C. ;  Chambers  v.  Grif- 


fiths,  1  Esp.  N.P.C.  150 ;  Hodgson 
V.  Le  Bret,  1  Cainpb.  233;  James 
V.  'Shore,  J  Stark.  N.  P.  C.  426; 
Sui;d.  V.  &  P.  8ili  ed. 


CuossFiELD  and  another.  Assignees  of  Broster, 

V,  Stanley  (c). 

A  judgment  ASSUMPSIT  for  money  had  and  received  by  the  late 
on  a  warrant  sheriff  of  Cheshire  to  the  use  of  the  plaintiffs  as  assignees, 
not  within  the  At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  Cheshire 
I'^ur^r^"  S      summer  assizes,  1832,  the  following  facts  appeared  : 

8.7,  and  there-       9th  April,  1831.    Broster  executed  a  warrant  of  attorney 
fore  is  within     .      C/^;„„o.. 
the  108th  sec  ^^  ^^rwger. 

tion  of  6  G.4,       6th  February,  1832.  Stringer  signed  judgment,  and  issued 

a  testatum  fi.  fa. 

9th  Feb.  The  sheriff  levied. 

1 2th  Feb.  Broster  committed  an  act  of  bankruptcy. 
14th  Feb.  The  sheriff  commenced  the  sale. 
15th  Feb.  The  sale  being  nearly  concluded,  the  sheriff 
received  notice  that  Broster  had  committed  an  act  of  bank^ 
ruptcy,  and  that  a  docket  had  been  struck  against  him. 


C..16. 

In  assump- 
sit for  money 
had  and  re- 
ceived against 
the  sheriff,  to 
recover  the 
proceeds  of  a 
sale  under  n 
fi.  fa.  issued 
upon  a  judg- 
ment not  pro- 
tected by  1 


.  (c)  This  ca^e  was  argued  and  determined  at  the  commencement  of 

Y'S^'^'.i'^*  Michaelmas  term,  1832. 
the  plamtift 

was  held  liable,  where  notice  of  an  act  of  bankruptcy  committed  before  the  sale,  and 

of  a  docket  struck  thereon,  was  given  to  him  when  the  sale  was  nearly  completed,  after 

which  he  received  the  proceeds  and  handed  them  over  to  the  execution  creditor. 
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The  sale  was  concluded  and  ihe  proceeds  paid  over  to 
Stringer;  to  recover  which  from  the  sheriff  this  action 
was  brought.  For  the  defendant  it  was  contended  that  this 
execution  was  protected,  by  the  7th  section  of  1  Will,  4, 
c.  7  (a),  and  also  that  the  sheriff  not  having  received  the 
notice  until  the  sale  was  nearly  completed^  he  was  not  liable. 
For  the  plaintiffs  it  was  contended  that  the  case  fell  within 
the  108th  section  of  6  Geo.  4,  c.  l6(6),  and  upon  the  other 
point  the  case  of  Notley  v.  Buck{c)  was  cited.  The  learned 
Chief  Baron  being  of  this  opinion,  directed  the  jury  to  iind 
their  verdict  for  the  plaintiffs,  (which  they  accordingly  did,) 
bu^gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 
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Crossfield 

V. 

Stanley. 


Jones,  Serjt.  now  moved  accordingly.     This  question  pj^^^     . 
turns  upon  the  meaning  of  1  Will.  4,  c.  7,  s.  7.     The  in-  Protection  of 
tention  of  that  act  was  to  protect  all  judgments,  as  well  \  W,4c.  7 
those  on  warrants  of  attorney  as  those  particularly  named  in  ®*  ^' 
the  act,  unless  obtained  by  collusion  for  the  purpose  of 
fraudulent  preference;  and,  therefore,  as  the  plaintiff  has. 
not  shewn  that  the  warrant  of  attorney  was  a  fraudulent 
preference,  and  the  judgment  upon  it  collusive,  the  case, 
comes  within  the  protection  of  the  act.    A  second  point  is.  Second  point: 
whether  the  sheriff  is  liable  in  respect  of  sales  made  before  ^*"^j{jfy  ^^ 
he  received  notice  of  the  bankruptcy.     Notlej/  v.  Buck  was  spect  of  acts 
cited  at  the  trial  to  the  contrary;  but  this  case  is  ditferent,  n^JJce^of^"^® 
because  there  the  notice  was  given  to  the  sheriff  before  any  bankruptcy. 


(a)  Which  recites  the  108th  sec- 
tion of  the  6  Geo,  4,  c.  16,  and 
enacts  '*  that  no  jud^ent  signed 
or  execution  issued,  after  the  pass- 
ing of  this  act,  on  a  cognovit  actio- 
nem, signed  after  declaration  filed 
or  delivered,  or  judgment  by  de* 
fault,  confession,  or  nihil  dicit,  ac- 
cording to  the  practice  of  the  Court, 
in  any  action  commenced  adverse- 
ly, and  not  by  collusion  for  the 
purpose  of  fraudulent  preference, 
shall  be  deemed  or  taken  to  be 


within  the  said  provisions  of  the  1  W,  4,  c.  7, 
said  recited  act."  »•  7. 

(6)  Which  provides  "  that  no  6  G.  4,  c.  16, 
creditor,  though  for  a  valuable  *•  ^^S* 
consideration,  who  shall  sue  out 
execution  upon  any  judgment  ob- 
tained by  default,  confession,  or  nil 
dicit,  shall  avail  himself  of  such 
execution  to  the  prejudice  of  other 
fair  creditors,  but  shall  be  paid 
ratably  with  such  creditors.'' 

(c)  2  Mann.  &  Ryl.  68;  S.  C.  8 
Bam.  &  Cress w.  160. 


v. 
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sale  had  been  made,  whereas  here  the  sale  had  continued 
for  nearly  two  days  before  the  notice  was  given.  In  Balme 
V.  Mutton  (a)  it  was  held,  that  a  sheriff,  who  under  a  writ 
Stanley,  ^f  g^  f^  seizes  and  sells  goods  of  a  bankrupt  before  com- 
mission, but  after  an  act  of  bankruptcy,  without  notice  of 
the  act  of  the  bankruptcy^  is  not  liable  in  an  action  of  tro- 
ver (b)  at  the  suit  of  the  assignees. 

Parke,  J.(c) — There  is  no  difficulty  in  this  case,  when 
the  two  clauses  are  compared.  This  is  a  judgment  upon 
a  warrant  of  attorney,  not  a  judgment  on  a  cognovit  actio- 
nem after  declaration  filed  or  delivered,  nor  by  default, 
confession,  or  nil  dicit,  to  which  alone  the  enactment  of 

1  Will,  4f,  c.  7,  s.  7,  applies,  and  therefore  it  is  not  within 
the  protection  of  that  section.  The  defendant  seeks  to  add 
words  to  the  108th  section,  which  would  limit  its  operation 
to  those  cases  only  where  the  judgment  has  been  obtained 
by  collusion,  for  the  purpose  of  fraudulent  preference. 
The  proviso,  I  think,  is  general,  and  applies  to  this  case. 
With  regard  to  Balme  v.  Huttonf  it  is  not  necessary  to  em- 
barrass ourselves  with  that  at  all.  That  was  in  trover; 
this  is  in  assumpsit  for  money  had  and  received;  and  the 
money  was  received  by  the  sheriff  after  he  had  notice  of 
the  bankruptcy. 

Taunton  and  Patteson,  JJ.  concurred. 

Rule  refused. 

(a)  9  Croropt.  &  Jer?.  19;  5.  C.      Mees.  26«,  9  Tyrwhitt,  620.,  9 

2  Tyrwhitt,  17.  Bingh.471,8  Moore  &  Scott,  1,5.C. 
(6)  This  case  has  since  been  (c)  Denman,  C.  J.  had  not  at 

overruled  in  the  Court  o^  Exche-      this,  time  taken  his  seat  on  the 
quer  Chamber,  vide  1  Crompt.  &      bench. 


CASES  IN  THE  KINg's  BENCH.  671 

18S9. 

Sturch  V.  Clarke  and  others. 

OASE.     The  declaration    alleged    that    the    defendant  In  actions 
wrongfully   and   maliciously   took    and   distrained   certain  ^iJ^imd^con- 
cattle>  goods  and  chattels  of  the  plaiutifFi  for  and  in  the  stables,  no  de- 
name  of  a  distress  for  141/.  1^5.  Sd,,  pretended  iind  alleged  sal  and  copy  * 

to  have  been  duly  rated  and  assessed  upon  the  plaintiff  for  of  warrant  is 

.  necessarjy  if 

the  relief  of  the  poor  of  the  parish  of  Hadenham,  and  to  no  action 

be  in  arrear  and  unpaid,  and  being  of  much  greater  value  |^?"^"  ".^^^ 
than  141/.  125.  Sd,,  to  wit,  of  the  value  of  700/.,  and  thereby  the  party  issu- 
took  a  great,  unreasonable,  and  excessive  distress  for  the  |^|^^  ^  ^^^'' 
said  141/.  12«.  Sd.  An  action 

At  the  trial  before  Gaselee,  J.,  at  the  last  Buckingham  sonable  and 

assizes,  it  appeared  that  the  defendants,  of  whom  two  were  excessive  dis- 
■^■^  .  tress,  for  poor- 

the  overseers,  and  the  other  an  auctioneer,  under  a  warrant  rates  alleged 

of  distress  in  the  common  form,  signed   by  two  magis-  j^^T'^*^ 

trates,  seized,  for  poor-rates  amounting  to  141/.  1£#,  Qd.,  properly  laid 

goods  valued  at  642/.     For  the  defendants  it  was  objected      ^^Jd,  ^^ 

that  a  perusal  and  copy  of  the  warrant  should  have  been  action  malice 

demanded,  pursuant  to  24  Gee.  2,  c.  44,  s.  G.     The  jury  proved. 

found  a  verdict  for  the  plaintiff,  damages   10/.,  and  the 

learned  judge  gave  the  defendant  leave  to  move  to  enter  a 

nonsuit.     In  Michaelmas  term,  1832, 

Biggs  Andrews  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  had,  or  why 
judgment  should  not  be  arrested. 

Two  of  the  defendants  in  this  case  acted  as  overseers.  First  point: 
under  a  warrant  from  the  magistrates.  They  were  there- 
fore entitled  to  the  protection  of  24  Oeo.  2,  c.  44,  s.  6,  and 
before  an  action  could  be  maintained  against  them  a  de- 
mand of  the  warrant  should  have  been  made;  Nutting  v. 
Jackson  (a),  Milward  v.  Cqffinijb).  This  is  requisite  even 
if  the  warrant  be  legal;  Harper  v.  Carr{c),  Price  v.  Me^- 
sen  er{d). 

(a)  Bull.  N.  P.  24.  (c)  7  T.  R.  271. 

(6)  2  W.  Bla.  1330.  \d)  2  Bos.  &  Pull.  158. 
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1832.  The  learned  judge  did  not  leave  it  to  the  jury  to  coo- 

^•^^'"^^  sider  whether  malice  had   been  proved.     [^Parhe,  J.  It  is 

^^  not  necessary  there  should  be  malice;  all   that  is  requisite 

Clarke.  jj^^  ^hat  the  jury  should   be  satisfied  that  more  was  taken 

S'trilj!'"''   '*•«"  *»«  reasonable  (a). 

Third  point:         The  declaration  alleges  that  the  distress  was   made  for 
Arrest  of  judR-  money  pretended  and  alleged  to  have  been  duly  rated.     It 

is  not  admitted  that  there  was  any  rate  for  which  the  dis- 
tress could  be  made,  and  if  there  was  no  legal  right  to 
distrain,  the  action  should  have  been  in  trespass. 

First  point:  Parke,  J.(6). — This  is  an  action  for  an  excess  in  the  exe- 

cution of  the  warrant.  The  warrant  contemplates  the  pos- 
sibility of  the  officers  taking  a  reasonable  quantity  of  goods, 
which  might  be  more  than  sufficient  to  satisfy  the  rates, 
and  in  that  case  directs  the  overplus  to  be  paid  to  the  party 
on  whom  the  distress  is  made,  but  the  allegation  in  the 
declaration  is,  that  the  defendants  took  an  unreasonable 
distress.  The  words  of  the  act  are,  that  no  action  shall  be 
brought  for  any  thing  done  ifi  obedience  to  any  warrant, 
not  in  pursuance  of  the  warrant.  The  act  can  never  apply 
to  a  case  where  the  justices  could  not  be  made  parties; 
Bell  v.  Oakley  (c).  Milton  v.  Green  {d)^  shews  the  distinc- 
tion between  the  cases  in  which  the  magistrate  may  be 
joined  as  a  wrong-doer,  and  those  in  which  the  warrant  is 
regular,  but  the  officer  has  exceeded  the  authority  given 
by  it. 

Third  point:  Whatever   might   have   been   the  case   upon  demurrer, 

I  think  that  the  whole  declaration  does  amount  to  a  com- 
plaint against  the  defendant  for  an  excessive  distress;  and 
in  the  present  state  of  the  proceedings  it  is  sufficient. 

First  point:  Taunton,  J. — I  am  of  the  same  opinion.     The  words 

(a)  And  see  Mitchell  v.  Jenkins,  (c)  2  Maulc  &  Selw.  259.    And 
posty  vol.  ii.  301.                                   see  Cotton  v.  Kadroell,  post,  vol,  ii. 

(b)  Dcntnan,  C.  J.  had  not  at      39P. 

this  time  taken  his  seat.  {d)  5  East,  238. 
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and^  they  thereby  took  a  great,  unreasonable,  and  excessive 
distress/'  imply  that  some  rate  was  due. 

Patteson,  J. — I  am  of  the  same  opinion.  The  plain- 
tiff might  waive  the  trespass  and  declare  in  case;  Brans^ 
comb  y.  Bridges  {a).  At  all  events  I  thinks  that  after  ver- 
dict this  declaration  may  be  considered  as  complaining  of 
an  excessive  distress. 

Rule  refused. 

(a)  2  Dowl.  &  R^l.  Q56;  1  Barn.  &  Cressw.  145. 


Sturch 

V. 

Clarke. 


Green  and  others  r.  MittoNi  Gent,  one  8cc. 

C/AMPBELL,  S.G.  had  obtained  a  rule  nisi  to  amend  After  a  lapse 
,,,.„.  J  t  •       1  •  ...  of  seven  terms 

the  bill,  issue,  and  record  in  this  case^  by  inserting  a  qouqi  the  Court  re- 
in detinue  in  lieu  of  a  count  in  trover,  and  by  adding  a  ^"?®*^  ^®  P®"^"^ 

.  ,     .  ^^^  ^^  amena- 

count  m  debt.    The  affidavits  filed  by  the  plaintiffs  stated,  mcnt  by  alter-> 
that  the  action  was  brought  for  the  recovery  of  certain  title  Irover^for^tiile^ 
deeds  on  which  the  plaintiffs  had  lent  money,  that  the  bill  deeds,  into  a 
was  drawn  in  trover  by  a  special  pleader,  but  the  plaintiffs'  ^jjj^^^  adding 
attorney  had  lately  been  informed  that  it  ough     to  be  In  a  count  in 
detinue,  and  that  the  object  of  the  parties  was  to  recover 
the  title  deeds.     It  appeared  from  the  defendant's  statement 
that  this  action  was  commenced  in  Hilary  term,  1831,  that 
the  plaintiffs  were  then  aware  of  all  the  facts  of  the  case, 
and  that  they  had  given  a  peremptory  undertaking  to  go  to 
trial  after  Easter  term,  1832.     This  case  was   argued  in 
Michaelmas  term,  1832. 

Sir  James  Scarlett  shewed  cause,  and  cited  J^evett  v. 
Kibblewhite  (Jb). 


Campbell,  S,  6.  contrd,  submitted  that  justice  vvould  be 

i 

(6)  $  Taont.  489. 
XX 
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done  by  granting  the  applicationi  and  that  the  defendant 
could  not  be  prejudiced. 

By  the  Court  (6). — Were  we  to  grant  this  application 

and  make  the  rule  absolute,  we  should  establish   a   very 

inconvenient  precedent.     The  circumstances  in   Leveli  v. 

Kibblewhitey    where    assumpsit   was    changed    into   debt, 

were  very  different. 

Rule  discharged. 

(<i)  DenfHon,  C.  J.,  Parke,  I'auntony  and  Paitetcn,  J  J. 


Where  power 
is  given  a  ma- 
gisUrate  to 
commit  by 
issuing  forth 
their  warrant| 
(as  nnder 
5  Geo.  4, 
c.  18, 8.  %) 
such  warrant 
roust  be  in 
writing;  and  nn 
imprisonment 
without  a  war- 
rant, except 
during  the 
period  neces- 
sary CO  prepare 
the  warrant,  is 
illegal. 

The  irregu- 
larity is  not 
cured  by  a 
warrant  of 
commitment 
drawn  up  on  a 
subsequent 
day,  dated  as 
of  the  day  of 
the  commit- 
ment. 


Hutchinson  v.  Lowndes,  Hall,  Radford,  and 

Broad. 

iVSSAULT  and  false  imprisonment.  Plea:  not  guilty. 
At  the  trial  at  the  Cheshire  summer  assizes,  1832,  before 
Lord  Lyndhurst,  C.  6.  the  following  facts  appeared : 

23d  May,  1831.  John  Cotierill,  a  labourer,  applied  to 
the  defendant  Hall  to  summon  the  plaintiff  for  1/.  4s»  Gd. 
alleged  to  be  due  to  him  for  a  week's  wages  for  work  done 
in  Congleton.  Hall  granted  a  summons  requiring  the 
plaintiff  to  appear  the  same  day  before  the  justices  of  the 
borough  of  Congleton.  The  plaintiff  appeared,  in  obedience 
to  the  summons,  before  the  defendants  Lowndes  and  Hall, 
two  of  the  borough  justices,  when  Cotterill  swore  to  the 
truth  of  his  complaint.  The  plaintiff  stated,  that  he  acted 
as  agent  and  not  as  principal :  the  complainant  said  he  knew 
no  other  person  in  the  transaction.  Zowitdes,  (who  was 
mayor  of  Congleton)  ordered  the  plaintiff  to  pay  ]/,  4s.  6c/. 
and  2$,  6d,  for  the  summons,  8cc.,  which  the  plaintiff 
refused  to  do.  He  was  then  asked  if  he  had  any  goods 
within  the  borough  upon  which  the  money  might  be  levied, 
and  upon  his  answering  that  he  had  none,  was  at  once  by  a 
verbal  order  committed  to  the  borough  gaol  for  one  month, 
unless  he  should  sooner  pay  the  wag^  and  costs.  Tliis 
order  was  executed  by  the  defendants  Radford  and  Broody 


and  others. 
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constable  and  gaoler  of  the  borough,  and  the  plaintifT  con-        1832. 

tinned  in  the  gaol  from  the  evening  of  the  2Sd  of  May.  until  ^J^"^"^^^^ 
,     ^^ ,      _  ,  ,  . .  .    ,       t  1   Hutchinson 

the  20th  of  the  same  month,  upon  which  day  the  wages  ana  v. 

costs  were  paid.  Lowndes 

3 1  St  May,  1831,  Lowndes  was  served  with  a  notice  of 
action,  and  a  copy  of  the  warrant  of  commitment  was 
demanded  of  the  constables.  At  this  time  there  was  no 
warrant  of  commitment  in  writing,  but  such  a  warrant 
dated  23d  May  was  subequently  made  out  and  signed 
by  Lowndes,  a  copy  of  which  was  delivered  to  the  plaintiff 
on  the  4th  June. 

It  was  argued  at  the  trial  that  the  commitment  without 
a  warrant  in  writing,  was  illegal;  and  the  learned  chief 
baron  being  of  that  opinion,  directed  the  jury  to  return  a 
verdict  for  the  plaintiff,  with  leave  to  the  defendants  to  move 
for  a  nonsuit  upon  this  point. 

Coltingham  now  moved  accordingly  (a).  The  magistrates 
had  jurisdiction  in  this  case  to  order  the  payment  of  the 
wages  and  costs,  and  under  the  5  Geo.  4,  c.  18,  s.  2,  they 
.were,  upon  the  confession  of  the  party  that  he  had  no  goods 
within  the  jurisdiction  upon  which  the  wages  and  costs  could 
be  levied,  empowered  to  commit  to  gaol(£).  [Parke^J. 
There  must  be  a  warrant  in  writing.]  It  does  not  appear 
to  be  necesaary  that  the  warrant  should  be  made  out 
previously  to  the  commitment  to  prison ;  it  is  sufficient  if 
it  be  made  out  within  a  reasonable  time  afterwards.  A 
conviction  need  not  be  drawn  up  at  thei  time  of  the  actual 
conviction*  Massey  v.  Johnson (c),  Gray  v.  Cookson{d)f 
Basten  v.  Carew{e).  If  the  jurisdiction  of  the  Court  be 
clear,  the  making  out  of  the  warrant  in  writing  is  only 
matter  of  form  (/)• 

(a)  In  Michaelmas  term,  1832.  (c)   13  East,  07. 

(b)  Sec  Brarmcelt  v.  Penneck,  (d)  16  East,  13. 
1  Mann.  &  Ryl.  409,  7  Barn.  «c  (e)   5   Dowl.   k  Ryl.   558;   3 
Cressw.  53C ;    Hardy  v.  Uyfe,  4  Barn.  &  Crcssw.  Ci9. 
Mann.  &  Ryl.  295,    9  Barn,  &  (J*)  See  Penprazcv.Johmf^antef 
Crcssw.  603.  376. 
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Parke,  J.  {a). — There  ought  to  be  no  rule*  The 
statute  says,  it  shall  be  lawful  for  the  parties  **  to  issue  forth 
their  warrant  for  committing"  the  offender,  and  it  is  pro- 
vided that  the  amount  of  costs  and  charges  shall  be  specified 
in  the  warrant.  The  statute,  therefore,  directs  the  commit- 
ment to  be  by  warrant  in  writing.  In  Hawkinses  Pleas  of  the 
Crown  (b),  it  is  laid  down  that  a  commitment  must  be  in 
writing  under  the  hand  and  seal  of  the  justice  comoiitting. 
No  doubt  the  party  might  have  been  committed  to  custody 
whilst  the  warrant  was  in  course  of  being  made  out,  but 
that  is  not  the  present  case.  Tlie  authorities  cited  are  cases 
of  convictions  which  do  not  resemble  the  present  case, 
which  is  more  like  the  case  of  a  fieri  facias.  It  might  as 
well  be  said  that  a  sherifT  could  seize  goods  under  rJ!  fa. 
the  writ  not  being  made  out  until  afterwards,  as  that  a 
magistrate  may  commit  to  prison  without  a  warrant  being 
at  the  time  made  out. 


Taunton,  J. — The  warrant  is  not  mere  matter  of  form. 
The  law  of  England  will  not  allow  the  liberty  of  the  subject 
to  be  abridged  lightly.  The  party  committed  is  deprived  of 
the  advantage  of  a  habeas  corpus  during  the  interval  between 
his  commitment  and  the  drawing  up  of  the  warrant,  for  the 
gaoler  could  make  no  return  to  such  a  writ. 

Pattbson,  J. — I  entirely  agree  with  the  rest  of  the 
Court.  The  statute  requires  that  the  commitment  shall  be 
by  warrant,  which  I  think,  looking  at  the  act,  clearly  means 
warrant  in  writing. 

Rule  refused  (/)• 


(a)  Denmanj  C.  J.  had  not  at 
this  time  taken  his  seat. 

(6)  Book  3,  c.  16,  8.  13. 

(r)  In  his  commentary  upon 
the  words  "  per  legem  terne,*'  in 
Magna  Charta,  Lord  Coke  says, 
"  Now  seeing  that  no  man  can 
be  takeui  arrested,  attached  or 
imprisoned,  but  by  due  process  of 


laW;  and  according  to  the  law  of 
the  land,  these  conclusions  seem 
hereupon  to  follow:  Sdly,  thai  bis 
warrant  or  mittimus  be  lawful,  and 
that  must  be  in  writiftg  under  k'u 
hand  and  $ealJ*  3  Inst  63.  And 
see  Com.  Digest,  Imprisonineiit 
(H.  6), 
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William  Butcher  and  another^  Assignees  of  A.  L,  Har-      ^^^^v^^ 
RisoN,  an  Insolvent  Debtor,  v.  A.  L.  Harrison  and 
Harrold. 

Debt  for  penalties,  on  the  statute  of  13  Eliz*  c.  5,  s.  3{a),  The  assignees 
-  I     1       1        «  •     •!«•  1  .  .       7         •         1      of  an  insolvent 

brought  by  the  plamtins,  as  the  parties  gnevea,  against  the  are  entitled  to 

defendants,  for  wittingly  and  willingly  putting  in  ure,  avow-  *?®  forpenaJ- 
ing,  maintaining,  justifying,  and  defending  a  fraudulent  and  is  EMx,  c.  5, 
covenous  conveyance  of  lands  of  the  defendant  Harrison  to  ^rtiw  grieved 
the  defendant  Harrold,  with  intent  to  delay,  hinder,  and  oy  a  fraudu- 
defraud  the  creditors  of  Harrison,     The  action  was  tried  ^^^^  ^^  j^J" 
before  Bosanquet,  J.  at  the  Stafford  summer  assizes,  1832,  insolvent's 
when  a  verdict  was  found  for  150/.,  as  the  annual  value  of     The  penalty 
the  land,  and  500/.  behig  the  consideration  named  in  the  f^""  ^  ^™"du- 

'  ,       ®  ,  ,  lentconvey- 

conveyance,  both  which  sums  were  claimed  in  the  declara-  nnce  ofland 

tion.     Leave  to  move  for  a  nonsuit  having  been  given,  delay  &c"cr^ 

ditors,  is 

Godson  now  moved  to  set  aside  the  verdict  and  for  a  new  ^^i^^  ^qU 

trial,  or  a  nonsuit,  or  in  arrest  of  judgment.    The  assignees  without  re- 

cannot  maintain  the  action,  as  it  must  be  brought  by  the  party  consideration 

erieved  by  the  fraudulent  conveyance.    The  assignees  re-  "*™«d  m  the 
^  ,  ,  conveyance, 

present  the  insolvent,  who  is  one  party  to  the  conveyance,  (the  measure 
and  cannot  in  such  representative  character  maintain  an  ^  \nt^^ ' 
action  for  penalties  against  the  other  party  to  the  convey-  case  of  cove- 
ance.    Then  as  to  the  amount  of  the  penalty,  supposing 
the  action  to  be  at  the  suit  of  the  assignees,  it  can  only  be 
the  annual  value  of  the  land,  whereas  the  plaintiffs  have 
claimed  and  obtained  a  verdict  for  the  sum  mentioned  in 
the  conveyance  in  addition  to  the  annual  value.     Section  3 
of  the  act  enacts,  that  all  parties  to  a  covenous  or  fraudulent 
feoffment,  gift,  grant,  alienation,  conveyance,  bond,  suit, 
judgment  or  execution,  made  with  intent  to  delay,  hinder 
or  defraud  creditors,  who  shall  wittingly  and  willingly  put 
the  same  in  ure,  avow,  8cc.,  the  same  shall  incur  the  penalty 
and  forfeiture  of  one  year's  value  of  lands,  tenements  and 
hereditaments,  8cc.  and  the  whole  value  of  goods  and 

(a)  For  the  section,  see  the  argument; 
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chattels,  and  also  so  much  money  as  shall  be  contained  in 
such  covenous  and  feigned  bond,  one  moiety  to  be  to  tbe 
queen  and  her  successorsi  and  Uie  other  moiety  to  the 
party  grieved  by  such  fraudulent  feoffment  &c.  Tbe  woids 
apply  to  the  several  sorts  of  securities,  and  vary  tbe  pemdcy 
according  to  the  nature  of  the  security. 


By  the  Coubt  (a). — ^The  assignees  are  the  partiea grieved. 
The  parties  aggrieved  are  those  who  have  a  right  to  claim 
the  land  by  due  course  of  law.  With  regard  to  the  amount 
of  the  penalty,  we  think  the  verdict  must  be  reduced  to  the 
amount  of  the  annual  value  of  the  land. 

Afterwards  the  rule  was  made  absolute  to  reduce  the 
damage«  to  150/.  by  consent. 

(a)  Before  Parke,  Taunton,  and  Palteson,  JJ,;  Demnanf  C.J.  uot 
having  at  this  time  taken  his  seat  on  the  hcnch. 


Upon  an  in- 
f  uranctt  ^'  at 
and  from  Li- 
verpool Co 
Monte- Video 
and  Buenos 
Ay  res,  ifopen ; 
or  her  final 
port  of  dis- 
charge in  the 
River  Plate, 
with  liberty 
to  teait  two 
months  at 
Monte-  Video, 
ifneedfuir 
the  risk  deter- 
mines when 
the  vessel  has 
staid  two 
months  at 
Monte-Video. 


DoYLE  v.  Powell. 

Assumpsit  on  a  policy  of  insurance  upon  goods  and 
freight  by  the  ship  Triton^  at  and  from  Liverpool  to  Monte 
Video  and  Buenos  Ay  res,  if  open,  or  her  final  port  of  dis- 
charge in  the  River  Plate,  with  liberty  to  wait  txg)o  months  ai 
Monte-Video,  if  needful.  Premium,  five  guineas  per  cent., 
to  return  two  pounds  per  cent^  for  risk  ending  at  Monte- 
video, on  arrival.  The  declaration  averred  a  total  loss  by 
the  perils  of  the  seas.  At  the  trial  before  Lord  Tenter- 
den,  C.J.  at  the  Middlesex  sittings  after  Trinity  term  1B3U 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  on  the  following  case: 

The  plaintiff  was  master  and  owner  of  the  Triton^  and 
being  about  to  proceed  upon  the  voyage  after  mentionedi 
caused  the  policy  to  be  effected. 

7  May,  1828,   The  plaintiff  sailed  from  Liverpool  for 
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Monte-Video  and  Buenos  Ayres,  will)  a  cargo,  (consisting 
partly  of  goods  of  his  own). 

2  August,  1828.  The  vessel  arrived  at  Monte-Video,  at 
which  time  there  was  a  war  between  the  government  of  the 
Brazils  and  that  of  Buenos  Ayres,  and  a  Brazilian  block* 
ading  squadron  was  stationed  off  Monte-Video,  to  prevent 
vessels  sailing  up  the  River  Plate  to  Buenos  Ayres;  but  nego- 
tiations were  pending,  and  a  peace  was  shortly  expected. 

^  September,  1828.  The  plaintiff  having  discharged 
part  of  his  cargo  at  Monte-Video,  and  taken  in  ballast  and 
some  goods  for  Buenos  Ayres,  took  a  convenient  position 
for  sailing,  and  was  ready  to  sail  for  Buenos  Ayres,  and 
would  have  proceeded  thither,  had  he  not  beien  prevented 
as  after  mentioned. 

12  September,  1828.  Intelligence  arrived  at  Monte- 
Video  that  peace  had  been  made. 

SO  September,  1 828.  Peace  was  not  ratified. 

4  October,  1828.  Intelligence  of  that  event  was  received 
at  Monte-Video,  and  the  blockade  was  raised.  Until  that 
day  the  squadron  remained  off  Monte-Video,  and  no  vessels 
with  cargoes  were  allowed  to  clear  out  for  Buenos  Ayres. 
Those  vessels  which  did  sail  were  in  ballast,  and  were 
cleared  out  for  Valparaiso. 

28  October,  1828.  Notices  were  stuck  up  at  the  Mole 
Head,  and  at  the  custom-house,  that  no  vessels  should 
leave  Monte-Video  for  Buenos  Ayres  without  the  payment 
of  certain  duties,  as  well  upon  the  goods  on  board,  as  upon 
the  goods  landed,  and  from  ten  to  fifteen  days  was  the 
period  fixed  for  such  payment.  The  plaintiff  on  the  same 
day  applied  to  the  consignees  of  his  ship,  as  well  as  to 
other  persons  on  shore,  to  pay  the  duties  on  his  cargo,  but 
withovt  effects 

5  October,  1828.  The  plaintiff,  taking  advantage  of  a 
fog,  dandestiuely  sailed  firom  Monte- Video  for  Buenos 
Ayres  without  having  paid  the  duties. 

6  October,  1828.  The  IVifoA'tirrived  in  the  outer  road^. 


679 


1832. 


68.0  CASES  IN  TH£  KINg's  BENCH. 

IBS'?.  7  October,  18128.  The  Triton  arrived  in  the  inner  roads, 

**r^''^       where  she  was  sunk  wiili  the  goods  insured  on  board. 

V.  The  defendant  paid  into  Court  two  per  cent,  as  a  return 

Powell.      ^^  premium  for  risk  ending  at  Monte-Video. 

.  The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  terms  of  this  policy  the  risk  was  determined  bj 
tiie  stay  of  the  plaintiff  for  more  than  two  months  at  Monte- 
Video.  If  the  Court  shall  be  of  opinion  that  it  was,  then 
a  nonsuit  to  be  entered ;  if  otherwise,  a  verdict  for  the 
plaintiff  for  such  sum  as  an  arbitrator  shall  award. 

F.  Kellif  for  the  plaintiff.  The  risk  in  this  case  was 
not  determined  by  the  stay  of  the  ship  at  MoDte-Video 
for  more  than  two  months.  The  delay  was  occasioned  by 
the  blockade,  and  was  not  contemplated  by  the  parties 
when  limiting  the  period  of  the  stay  of  the  ship  at  Monte- 
Video  to  two  months.  The  instrument  must  be  construed 
so  as  to  effectuate  the  intention  of  the  parties.  According 
to  the  construction  contended  for  by  the  defendant  the  risk 
would  determine  at  the  end  of  two  months,  under  whatever 
circumstances  a  longer  delay  might  take  place.  The  object 
of  the  parties,  when  they  introduced  into  the  policy  the  sti- 
pulation that  there  should  be  liberty  to  stay  two  months,  was 
to  substitute  that  period  for  the  undefined,  reasonable  time, 
which,  in  the  absence  of  an  express  agreement,  the  law 
would  imply. 

Maule  for  the  defendant.  The  policy  must  be  construed 
so  as  to  give  effect  to  the  intention  of  the  parties,  as  that 
intention  is  manifested  by  the  language  which  they  have 
chosen  to  use.  The  intention  of  the  parties,  thus  ascer* 
tained,  was  that  the  risk  should  determine  i^s  soon  as  th« 
vessel  had  remained  two  months  at  Monte-Video.  The 
voyage  insured  is  ''from  Liverpool  to  Monte-Video  and 
Buenos  Ayres,  if  open^  or  her  final  port  of  discharge  in  the 
River  Plate,  with  liberty  to  wait  two  months  at  Monte- 
Video,  if  needful."    The  plaintiff  construes  the  words  ''if 
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needfur'  lo  mean  "  if  the  blockade  coDtinues."    This  is  not 
the  ineaiung  of  these  words.     Supposing  that  in  the  policy 
it  had  been  expressly  stipulated  that  the  vessel  should  stay  a 
reasonable  time,  such  a  clause  would  have  imported  that  the 
vessel  was  at  liberty  to  stay  as  long  as  the  embargo  conti- 
nued.   The  vessel  might  have  sailed  from  Monte-Video, 
though  not  directly,  to  Buenos  Ayres.   In  Browne  v.  Vigneip) 
the  insurance  was  *^  from  London  to  any  port  or  ports  in  the 
Biver  Plate^  until  her  arrival  at  her  last  port  of  discharge  in 
the  River  Plate."     The  master  passed  Maldonado  (&),  in- 
tending to  discharge  his  cargo  at  Buenos  Ayres,  but  hearing 
that  the  latter  place  was  in  the  hands  of  the  enemy  he  went 
to  Monte- Video,  with  intent  to  make  a  complete  discharge 
there  if  the  market  were  suitable.     He  discharged  a  part, 
but  not  finding  the  market  favourable  he  did  not  abandon 
his  original  intention  of  going  to  Buenos  Ayres,  if  that 
port  should  afterwards  be  accessible.     While,  however,  he 
was  still  discharging  part  of  his  cargo  at  Monte- Video,  and 
while  Buenos  Ayres  continued  in  the  enemy's  bands^  a  loss 
happened  by  a  peril  of  the  seas.     It  was  held  that  the 
voyage  ended  at  Monte-Video.     The  effect  of  the  clause  in 
this  policy  authorizing  the  vessel  to  stay  two  months  at 
Monte- Video,  is  to  put  an  end  to  the  policy  at  the  end  of 
that  period.     It  is  in  the  nature  of  a  warranty,  that  the 
vessel  shall  not  stay   more  than  two   months.     Where  a 
vessel   is  warranted  to  sail  on  or  before  a  particular  day, 
such  warranty  is  not  complied  with  unless  the  vessel  actually 
attempts  to  sail  on  that  day,  though  laden  and  in  every 
respect  ready  for  sea,  and  prevented  from  sailing  only  by 
stress  of  weather.  Nelson  v.  Salvador  (c).     In  this  case  the 
loss  was  occasioned,  not  by  the  perils  of  the  sea,  but  by 
the  delay.     Where  a  vessel  disabled  by  the  perils  of  the 
seas  went  into  port  to  repair,  and  the  master  sold  part  of 
the  goods  to  defray  the  expenses,  this  was  held,  as  to  the 
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(o)  J2  East,  388, 
(6)  A  port  on  the  nortli-eastern 
side  {banda  oriental)  of  the  River 


PInte,  to  the  east,  or  seaward,  of 
Monte- Video, 
(c)  1  Moody  &  Matk.  809; 
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goods,  Boi  to  be  a  lots  bj  the  perils  of  the 
those  perils  were  the  remote  casse  of  the  foes,  the 
diale  cause  bei«g  the  wanl  of  fiaMb  to  ps^  for  the 
PoweU  V.  Gmdgeom  («),  Smrgmy  v.  Uoium  {by 


KeUff  m  reply.  The  words,  ^  with  libcrtj  to  staj  two 
mooths  at  Moote-Video,**  did  not  aoMMiat  to  a 
that  the  vessel  shouM  not  stay  there  longer  than  that 
In  Bromm  v.  Vigne  (r),  Monte-Video,  at  the  tiBK  of  the 
loss,  was  the  port  of  discharge.  In  this  case  Boeooe  Ajiet 
was  the  port  of  discharge  at  the  ttme  of  the  loss. 

Cur»  advm  omlL 

In  Michaelmas  term  Denman,  C.  J.  delivered  the  judg- 
ment of  the  Court.  The  only  question  in  this  case  is^  what 
is  the  meaning  of  the  words,  "  with  liberty  to  wait  two 
months  at  Monte- Video,  if  needful."  To  decide  that,  we 
must  consider  what  the  effect  would  be  if  those  words  were 
omitted.  The  vessel  might  have  sailed  to  Monte-Video, 
and  have  discharged  her  cargo  there,  without  going  to 
Duenos  Ayres,  and  in  that  case  there  would  have  been  a 
return  of  two  per  cent,  premium,  in  consequence  of  the  risk 
having  ended  at  Monte-Video;  or  if,  on  her  arrival  at 
MontC'Video,  Buenos  Ayres  had  been  open,  she  might 
have  sailed  to  that  port.  If,  however,  that  port  was'  not 
open,  but  under  blockade,  she  would  not  be  at  liberty  to 
wait  at  Monte-Video  till  the  blockade  was  over.  The 
clause  in  question  enables  the  vessel  to  remain  at  Monte- 
Video  for  two  months.  It  seems  to  have  been  Uie  intention 
of  llie  parties  that  if  the  blockade  ended  sooner,  she  should 
proceed  to  Buenos  Ayres ;  but  at  all  events,  she  could  not 
stay  longer  than  two  months  at  Monte- Video;  though,  if 
slie  had  sailed  at  the  end  of  two  months,  she  would  have 
been  protected  by  the  policy.  No  other  construction  can 
be  put  upon  this  policy,  framed  as  it  is.     In  order  to  con- 


(a)  ^MsuktfirSeiw.  431. 

(6)  3  Dowl.  &  Ryl.  192;  2  Barn. 


U  Ocssw.  7,  S.  C. 

(c)  12  East;  383. 
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strue  it  as  required  by  the  assured^  words  must  be  iiitro-  1832« 
duccd,  and  it  must  be  read  as  if  the  liberty  were  to  stay  two 
months  or  longer;  but  the  latter  words  not  being  in  the 
policy,  we  think  that  the  vessel  was  at  liberty  to  stay  two 
months  and  no  longer  at  Monte- Video.  Having  staid  longer, 
the  risk  determined  at  the  end  of  the  two  mouths,  and  the 
underwriters  are  discharged. 

Judgment  for  the  defendant. 


Dob  d.  Thompson  v.  Lbdiard((}). 

CjECTMENTfor  toll-houses  and  toll-gates  in  the  parish  A  local  act 
of  Cheltenham  and  Staverton,  in  the  county  of  Gloucester,  made^the  tolls 
At  the  trial  before  LiUledale,  J.,  at  the  spring  assizes  for  ofatumpike- 

1  r  ^1  •  !•  /•         I  r       road  siimect  to 

the  county  of  Oloucester  m  18312«  a  verdict  was  found  for  the  payment 
the  plaintiff,  and  leave  was  given  to  the  defendant  to  move  ?^  '^®  moneys 

*  .  •*,  ,  ,  .     borrowed 

to  enter  a  nonsuit.     A  motion  being  accordingly  made  in  thereon. 
Easter  term,  1832,  the  Court  directed  the  facts  to  be  stated  Il^nte'^amort- 
specially  for  their  opinion.  gage  of  such 

By  6  Geo.  4,  c,  cxlvii^  (authorizing  the  improvement  of  a  {he'^n  ^^^ 
certain  road  in  the  neighbourhood  of  Cheltenham,)  tiie  tolls  toll-gates,  as 

^  the  money  ad- 

thereby  granted  were  subjected  to  the  payment  of  moneys  vanced  bore 

borrowed  on  the  credit  of  former  tolls,  and  to  be  borrowed  ^^  sjiould  bear 

to  the  whole 

on  the  tolls  thereby  granted,  without  preference  among  the  sum  due  or  to 
creditors  in  respect  of  priority  of  mortgages.  the°olls.  By^a 

By  an  act  of  9  Geo.  4,  (whereby  a  branch  road  was  subsequent  act 
directed  to  be  made«)  it  was  enacted  (s.  11)  that  the  mort-  i^^^  l^^ 
gagees  under  the  G  Geo.  4,  should  be  entitled  io  prioritjt  of  the  tolls  of  the 

^.^  *^  ^  -^    branch  road 

charge  €(nd  payment  before  those  who  had  advanced  sums  were  to  be  sub- 

for  the  purpose  of  completing  the  branch  rOad  utlder  this  J^^^  ^^  ^^® 
'^     "^  ^  "^         ^  mouevs  bor* 

act.     By  section  10  it  was  declared^  that  the  tolls  to  be  rowed  on  the 

former  tolls, 

(ff)  Aligned  and  decided  in  Micfaaelmes  term,  1838.  and  such 

moneys  were 
to  have  priority  of  charge  and  payment :  Held,  per  Venman,  C.  J.,  T^smnion  and  PaltC' 
som,  JJ. ,  dmMMUp  Fatkty  J.,  tluit  a  subsequent  luor^gagse  of  the  toils  and  toll-houses 
of  the  branch  road  acquired  the  legal  estate  therein;  and  that  after  a  recovery  by  him  in 
ejectment  he  would  become  a  tmsteo  for  the  former  mortgagees,  who  were  only  entitled 
to  priority  of  ptn^ment. 
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1833.         recehred  on  the  branch  road  shouM  be  applicable  to  the 
^^^      pajment  of  creditors  who  shoaM  have  adTaooed  moiiejf 
9.  under  6  Geo.  4.     Shortly  after  the  passing  of  the  second 

WAhv.  ^^^  ^  branch  road  was  made  and  the  toll-hoiise  and  toll- 
gate  were  erected.  Afterwards,  on  the  12th  October,  1829* 
the  trustees  under  the  two  acts  granted  to  the  lessor  of  the 
plaintiff  twentj-seven  mortgages,  for  100/.  each,  to  secure 
^00/.  previously  lent^  for  the  purpose  of  making  and 
completing  the  branch  road.  These  grants  were  sealed 
and  delivered  bv  five  of  the  trustees,  and  were  in  the  form 
prescribed  by  the  General  Turnpike  Act,  3  Geo,  4,  c.  1£6. 
No  interest  or  principal  has  been  paid  to  the  lessor  of  the 
plaintiff.  At  the  time  of  making  the  several  mortgages  to  the 
lessor  of  the  plaintiff,  there  was  and  still  is  due  and  owing 
to  certain  mortgagees  entitled  lo  the  preference  given  by 
9  Geo.  4,  the  sum  of  17,000/.  secured  to  them  by  mort- 
gages (in  the  form  prescribed  by  the  General  Turnpike  Act 
of  3  Geo.  4,)  of  such  proportion  of  the  toll,  toll-houses,  and 
toll-gates,  as  the  sums  respectively  advanced  by  them  did 
or  should  bear  to  the  whole  amount  then  due,  or  thereafter 
to  become  due  and  owing  on  the  credit  of  the  said  tolls. 
The  defendant  before  and  at  the  date  of  the  demise  to  the 
nominal  plaintiff,  was,  and  still  is,  in  possession  of  the  toll- 
gates  and  toll-houses  mentioned  in  the  declaration.  The 
yearly  income  arising  from  the  tolls  has  not  at  any  time 
been  sufficient  to  pay  the  lessor  of  the  plaintiff  any  portion 
of  the  principal  or  interest  due  to  him,  afterpayment  of  the 
sums  necessarily  expended  on  the  repairs  of  the  roads,  and 
the  interest  due  to  prior  creditors  under  the  former  acts. 

By  3  Geo.  4,  c.  126,  s.  49,  it  is  enacted,  that  if  any  mort« 
gagee  of  tolls  shall  seek  to  obtain  possession  of  the  toll- 
gates  in  order  to  pay  sums  due  to  him,  it  shall  be  com- 
petent for  him  as  lessor  of  the  plaintiff,  and  upon  his  demise 
only,  to  obtain  such  possession ;  but  such  person  shall 
apply  the  tolls  to  the  use  of  all  the  mortgagees  of  the 
premises,  pari  passu,  and  in  proportion  to  the  several  sums 
due  to  them  as  such  mortgagees. 
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Maule  for  the  plaintiff.  The  legal  estate  is  in  the  lessor  183<>. 
of  the  plaintiff.  It  will  be  contended  that  the  legal  estate 
is  not  in  the  lessor  of  the  plaintiff,  because  other  creditors 
have  a  priority  of  charge  and  payment.  The  other  creditors 
may  be  entitled  to  be  the  first  to  be  paid ;  but  that  cir- 
cumstance  will  not  prevent  the  vesting  of  the  legal  estate  in 
the  lessor  of  the  plaintiff.  It  is  immaterial  what  his  duties 
may  be  with  respect  to  the  application  of  tolls  when  he  has 
received  them,  that  is  matter  of  account  between  him  and 
the  other  mortgagees.  Doe  v.  Booth  (a)  is  in  point.  The 
word  "  charge**  is  satisfied  by  holding  that  the  tolls  shall  be 
applied  in  the  first  instance  to  the  payment  of  the  prior 
mortgages. 

W.  J.  Alexander  contrA.  The  first  person  who  advanced 
money  on  the  security  of  the  tolls  obtained  the  legal  estate 
in  the  whole  of  the  tolls  and  toll-bouses,  subject  to  re- 
demption on  payment  of  the  sum  lent  and  interest,  and 
subject  to  the  abstraction  of  a  portion  of  the  legal  estate 
by  the  execution  of  another  mortgage  of  the  same  tolls. 
A  person  who  lends  money  on  such  a  security  must  be 
supposed  to  calculate  the  sums  required  for  making  and 
repairing  the  road,  and  what  sums  may  be  borrowed  for 
that  purpose.  But  if  another  act  is  passed  which  creates 
new  expenses,  his  calculation  is  of  little  value.  To  obviate 
this  inconvenience,  the  10th  and  11  th  sections  of  9  Geo.  4 
were  enacted.  The  1  ith  section  gives  the  former  creditors 
a  priority  of  charge  as  well  as  of  payment.  The  word 
charge  obviously  means  priority  of  legal  security.  Priority 
of  charge  in  this  sense,  is  as  important  to  them  as  priority 
of  payment.  The  real  nature  of  the  lessor's  estate  is,  that 
he  is  the  mortgagee  of  the  equity  of  redemption.  The 
mortgage  recites  the  act  of  9  Geo.  4,  it  may  therefore  be 
cead  as  if  the  1  ith  clause  had  been  recited,  and  it  had  been 
said  that  the  mortgage  should  be  subject  to  the  priority  of 

(a)  S  Bos.  fi  Pull.  SI 9. 


Doe 

V. 
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18S2.  charge  and  payment  of  the  other  creditors.  The  49th 
section  of  the  General  Turnpike  Act  relates  onlj  to  such 
mortgages  as  are  contemplated  by  that  act,  viz.,  to  niort- 
LcDf  ARD.  gages  in  pari  passu.  The  9  Geo.  4.'muBt  be  held  to  control 
the  operation  of  the  General  Turnpike  Act,  since  the  former 
makes  a  new  distribution  of  the  rights  of  the  mortgagees. 
A  mortgage  made  since  9  Geo.  4,  as  was  said  in  Doe  v. 
Booth,  can  only  operate  to  effectuate  the  act. 

Maule,  in  reply.  The  words  **  priority  of  charge"  are 
binding  on  the  lessor  of  the  plaintiflf  when  in  possession  of 
the  tolls,  and  he  will  be  bound  by  the  words  of  the  act  in 
the  application  of  the  tolls.  The  9  Geo.  4  not  ouly  in- 
troduces a  new  class  of  creditors,  but  a  new  fund  also ;  for 
the  tolls  under  the  act  are  to  be  applied  in  paying  persons 
holding  securities  under  the  act  of  6  Geo.  4.  The  lessor 
of  the  plaintiff,  although  he  may  have  no  beneficial  interest, 
has  the  legal  estate,  and  is  therefore  entitled  to  make  tlie 
demise  to  the  plaintiff. 

Den  MAN,  C.  J. — ^The  question  is,  whether  the  legal 
estate  is  in  the  lessor  of  the  plaintiff.     I  am  very  clearly  of 
opinion    that  he  has  the   legal  estate.     By  the    General 
l\irnpike  Act,  (.S  Geo.  4,  c.  128,  s.  81,)  and  by  the  local 
statute  6  Geo.  4,  c.  cxivii.,  the  trustees  were  empowered 
to  convoy  to  a  mortgagee  such  proportion  of  the  tolls,  toll- 
gates,  and  toll-houses,  as  the  sum  lent  bore  to  the  amount 
to  become  due  on  the  mortgage.     It  is  said,  that  the  act 
of  9  Geo.  4,  postpones  the  mortgage  of  the  lessor  of  the 
plaintiff  to  the  claims  of  those  who  had  previously  advanced 
money  on  the  security  of  the  tolls,  and  prevents  the  acqui- 
sition by  him  of  the  legal  estate.     It  is  clear  that  the  1 1th 
section  of  9  Geo.  4  subjects  the  claim  of  the  lessor  of  the 
plaintiff  to  a  priority  of  payment  of  the  previous  mortgagees, 
but  I  do  not  apprehend  that  it  prevents  the  acquisition 
by  him  of  the  legal  estate.     This  clause  merely  gives  the 
other  creditors  a  priority  of  paymetit ;  and  the  intention  of 
the  section  is  accomplished  if  the  lessor  of  the  plaintiff,  when 
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he  has  recovered  the  tolls  and  toll-houses^  hold  them  for  the  i832. 
purpose  of  appropriating  the  tolls  to  the  extent  only  of  that 
proportion  which  is  due  to  him^  and  subject  to  the  liability 
of  accounting  with  the  other  creditors  in  respect  of  their 
previous  claims.  This  accords  with  the  view  taken  by  the 
Court  of  Common  Pleas^  of  a  mortgage  similar  to  the 
present.  Whatever  liability  the  lessor  of  the  plaintiff  may 
be  subject  to,  or  whatever  inconvenience  may  be  occa- 
sioned to  the  other  parties,  if^  in  order  to  call  him  to  an 
account,  they  are  obliged  to  resort  to  a  Court  of  Equity, 
I  cannot  see  anything  to  prevent  the  legal  estate  from 
vesting  in  him,  and  his  lessor  is  therefore  entitled  to  re- 
cover. 

Parke,  J. — Previously  to  the  passing  of  9   Geo.  4, 
17,000/.  had  been  advanced  by  different  mortgagees   on 
security   of  the   tolls.      Those    persons,   therefore,   were 
entitled  to  the  legal  estate  in  the  tolls  and  toll-houses  liable 
to  have  a  proportion  of  that  legal  estate  divested  by  the 
advance  of  moneys  by  other  persons  for  the  purposes  of  the 
first  act.     The  9  Geo.  4  is  passed  ;  and  the  question  then 
arises,  what  did  the  lessor  of  the  plaintiff,  who  advanced 
money  for  the  purpose  of  the  new  act^  by  virtue  of  the  1 0th 
and  II  th  sections  of  that  act,  acquire?  I  confess  I  doubt 
as  to  his  right  to  recover.     The  whole  question  turns  upon 
the  meaning  of  the  words  '*  or  priority  of  charge  and  pay- 
ment.^ If  priority  of  charge  means  that  the  Interests  of  those 
persons  who  had  advanced  money  should  remain  as  before, 
and  that  they  should  be  in  the  situation  of  first  mortgagees^ 
the  plaintiff  would  have  no  right  to  recover.     It  is  not 
improbable  that  the  person  who  framed  the   11th  clause 
intended  that  the  rights  of  the  former  mortgagees  should 
not  be  affected.     Undoubtedly  their  rights  are  affected,  if 
the  legal  estate  is  in  the  lessor  of  the  plaiutiff,  by  having  a 
trustee  imposed  upon  them.     My  mind  is  not  fully  made 
up  on  the  subject;  but  the  doubt  I  entertain  will  be  of  no 
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importaQce^  as  it  is   not  ^ntertaiDed  by  the  rest  of  th^ 
Court. 

Taunton,  J. — I  entirely  concur  in  the  view  of  this  case 
which  has  been  taken  by  my  Lord  Chief  Jusdce.  On  the 
passing  of  the  9  Geo.  4,  the  tolls  payable  by  6  Geo.  4,  and 
by  the  former  act,  were  all  blended  and  consolidated  into 
one  common  fund.  The  10th  section  of  9  Geo.  4  contains 
an  enactment,  that  the  tolls  to  be  received  by  virtue  of  that 
act  shall  be  applicable  to  the  payment  of  creditors  who 
had  advanced  money  under  the  former  act.  By  this 
arrangement,  the  creditors  under  6  Geo.  4  were  benefited. 
If  the  language  of  Lord  Eldon  in  Doe  v.  Booth  be  ex- 
amined, and  the  circumstances  of  that  case  compared  with 
the  present,  it  will  be  found  that  it  furnishes  a  rule  for  the 
decision  of  this  case.  I  cannot  distinguish  the  one  from 
the  other.  The  claim  of  the  lessor  of  the  plaintiff  to  the 
legal  estate,  is  not  contrary  to  the  priority  given  by  9  Geo.  4 
to  the  other  creditors.  The  trustees  had  the  power  to 
execute  the  mortgage,  and  thereby  the  legal  estate  was 
vested  iu  him.  There  is,  therefore,  nothing  to  prevent  him 
from  enforcing  his  legal  right  by  ejectment. 

Patteson,  J.— I  am  entirely  of  the  same  opinion.  At 
the  time  of  the  passing  of  9  Geo.  4^  the  legal  estate  was 
clearly  vested  in  the  former  mortgagees.  Although  each  of 
those  mortgagees  took  only  his  proportionate  aliquot  part, 
yet  the  tohole  legal  estate  was  divided  amongst  them.  The 
form  of  the  mortgages  shews  that  any  person  subsequently 
advancing  money  on  mortgage  would  be  let  in  to  a  pro- 
portion  of  the  legal  estate.  If  the  money  had  been  ad- 
vanced on  the  security  of  the  former  tolls,  and  the  9  Geo.  4 
had  never  passed,  the  lessor  of  the  plaintiff  would  have 
been  let  in  to  such  portion  of  the  legal  estate.  The  ques- 
tion then  arises,  what  is  the  meaning  of  the  word  ^'  charge" 
in  the  llth  section  of  9  Geo.  4.  It  appears  to  me,  that 
the  words  ^*  priority  of  charge  and  payment"  ^re  iised  with 
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reference  to  the  application  of  the  tolls,  not  to  the  passing 
of  the  legal  estate,  and  therefore  that  the  plaintiff  is  entitled 
to  recover  in  this  ejectment. 

Postea  to  the  plaintiff. 


Belshaw  V.  Marshall  and  Poland,  Esqrs.,  Sheriff  of 

Middlesex,  and  two  others. 

Trespass   for    breaking  and  entering   the    plaintiff's  The  allowance 
dwelling-house,  and   taking   his  goods.      Ine   nrst    two  error  is  suffi- 
defendants  as  sheriff  of  Middlesex,  and  the  other  two  as  cient  to  render 

the  sherift,  ex- 
bailiff  and  assistant,  separately  justified   under  a  writ  of  ecutingawrit 

fi.  fa.  issuing  out  of  C.  P.,  and  the  sheriff^s  warrant  thereon.  notice^of"sucli 
Replication :  that  before  the  issuing  of  the  fi.  fa.,  a  writ  allowance, 
of  error  had  been  issued  and  allowed,  which  writ  was  a  action  of  tres- 
supersedeas  of  the  fi.  fa. :  and  that  the  plaintiff  had  given  P^*'  without 
due  notice  to  the  defendants  of  the  issuing  and  allow-  supersedeas 
ance  of  the  writ  of  error,  and  required  them  to  cease  and  notice  to 
from  executing  the  writ,  which  they  refused  to  do,  and  the  sheriff  is 
afterwards  committed  the  trespasses.     The  rejoinder  de-  officers  exe- 
nied  that  due  notice  had  been  given  by  the  plaintiff  to  the  cuting  tlie  pro- 

cess 

respective  sets  of  defendants,  or  that  they  had  been  required      The  Court 
to  cease  from  executing  the  writ.     At  the   trial  before  said  that  there 

®  ^  ^    ^  did  not  appear 

Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings  after  to  be  any  f)re- 
Easter  term,  183«,  it  appeared  that  the  writ  of  fi.  fa.  had  gufnt"'^^°/upVr. 
been  issued  and  the  warrant  delivered  to  the  sheriff  by  the  sedeas  upon 

thfi  Rilowancc 

Other  two  defendants,  on  the  3d  December^  1830:  that  ofawriiof 
notice  of  the  allowance  of  the  writ  of  error  had  been  given  ®"^''- 
to  the  sheriff,  (at  whose  oflSce  a  copy  of  the  allowance  was 
left  and  the  original  shewn,)  and  to  the  other  defendants, 
the  officers,  on  the  same  day,  but  that  the  officers,  although 
told  that  the  allowance  of  the  writ  of  error  operated  as  a 
supersedeas  of  the  execution,  had  continued  the  possession 
of  the  goods  seized.  The  jury  found  that  notice  of  the 
allowance  of  the  writ  of  error  had  been  given  at  the  office 
of  the  sheriff  before  the  writ  of  fi.  fa.  was  received,  and 
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returned  a  verdict  for  the  plaintiff.      It  had   been  con- 
tended  at  the  trial  that  the  allowance  of  the  wril  of  error 
V.  did  not  operate  as  a  supersedes  of  execution  to  m  to 

aud^PoLAND  "^^'^  ^^  sheriff  a  troipasser  in  respect  of  the  subsequent 
seizure  uuder  the  writj  and  that  even  if  it  did  operate  as  a 
supersedeas,  the  officers,  hfiriag  seized  before  notice  to 
them,  could  not  be  considered  as  trespassers.  Leave  was 
given  to  move  for  a  nonsuit  upon  these  points.  Campbdl 
in  the  following  term  moved  aceordinglj,  or  for  judgment 
non  obstante  veredicto. 

The  Court  took  time  to  consider,  and  now  in  this  term 
the  judgment  of  the  Court  was  delivered  by 

Parke,  J. — ^We  have  looked  into  the  authorities,  and 
are  clearly  of  opinion  that  the  notice  of  the  allowance  of  a 
writ  of  error  was  sufficient  to  render  the  sheriff  liable  in 
this  action  without  any  supersedeas  being  issued  :  nor 
does  there  appear  to  be  any  precedent  for  such  a  pro- 
ceeding; and  notice  to  the  sheriff  was  notice  to  the  offi- 
cers.   There  will,  therefore,  be  no  rule. 

Rule  refused. 


The  King  v.  Edward  Pbasv,  and  others. 

By  a  private      THE  defendants  were  indicted  for  having   placed  on  a 

statute,  recit-        ^  ,  .  . 

ing  that  a         rail-road    in   the    parish   of    Stockton-upon-Tees,  in   the 

wTiTo''^^^^  county  of  Durham,  leading  from  Stockton  towards  Witton 
8.  and  W.  P.    Park  Colliery,  which  for  a  long  distance  ran  parallel  and 

nnci  its  branch-      ,.  ^    ^  i.»   r  •      ^i_  •  l  t  r 

OS  would  be  of  adjacent  to  a  highway  m  the  same  parish,  a  number  of 

great  public 

utility,  a  company  was  incorporatad  for  iho  tnaking  of  such  railway  in  a  line  par^lM 
to  and  in  some  places  wlthm  five  yards  of  a  highway,  from  which  line  no  devia- 
tion was  to  be  made  exceeding  100  yards.  A  sobsequent  act  anthorived  the  ktse  of 
locomotive  engines  on  the  railway.  Upon  an  indictment  for  usiag  the  engiQeSi  wUefAy 
liorses  were  frightened  and  accidents  occasioned  on  the  highway,  the  alleged  nuisance 
was  found  by  verdict,  but  it  was  aUo  found  that  the  engines  were  of  the  bail  con- 
struction  and  used  with  due  care,  and  that  by  reason  of  these  engines  the  public 
obtained  better  and  cheaper  coal:   Held,  that  such  a  restriction  of  tlie  rights  of  the 

{>ublic  was  not  unreasonable,  and  must  be  presumed  to  have  been  cpnteinpUMi  ky  tha 
egislature  when  authorizing  the  use  of  locomotive  engines  without  words  of  aaalificatioD. 
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loeomotiva  engiiMt  with  waggons  of  coal  attached  (o  them        "l^^* 
to  be  propelled  bj  steam  and  burning  coal  Scc.^  in  the  said      T^migo 
engines  close  to  the  highway,  so  as  to  corrupt  the  air,  and  ^' 
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eauaiiig  them  to  be  worked  on  the  said  rpil-road  with  great 
noise  and  violence,  and  with  terrific  appearances,  noisei, 
Uc.  {  whereby  it  became  dangerous  for  the  subjects  of  this 
ffeldm  to  pass  on  the  highway  near  the  said  rail-road:  To 
the  grent  terror  and  common  nuisance  of  all  liege  subjects 
pniaing  with  their  horses  Su.,  along  the  said  part  of  the 
Mid  highway. 

The  indictment  having  been  reipoved  by  certiorari  into 
this  Court,  the  defendants  pleaded,  not  guilty.  At  the 
trielt  before  Par/ce,  J.,  at  the  Yorlcshire (tf)  spring  aHizes, 
1639,  ft  special  verdict  was  found  to  the  following  effect : 

The  raiUroad,  which  had  been  constructed  under  and  by 
virtue  of  1  &  d  Geo.  4,  c.  xliv.,  and  4  Geo.  4,  c.  xxxiii^^ 
ren  for  the  distance  of  more  than  a  mile,  within  the  parish 
of  8tockton-Mpon«>Teesy  parallel  and  adjacent  to  the 
Stockton  and  Yarm  highway,  there  being  in  some  parts 
oiriy  five  feet  of  interval  between  them.  The  railway, 
which  was  raised  five  feet  above  the  highway,  was  sepa- 
rated from  it,  for  the  greater  part,  only  by  a  low  hedge. 
The  defendants,  by  order  of  the  Stockton  and  Darling- 
ton Railway  Company,  placed  upon  the  railnroad  six 
locomotive  engines,  which  travelled  on  the  rail-road,  and  by 
their  appearance,  and  the  noise  which  they  made,  alarmed 
the  horses  of  many  persons,  causing  thereby  many  accidents 
upon  tlie  highway,  and  impeded  and  annoyed  persons  in 
pttiing  upon  the  highway  with  horses  &c.  The  locomotive 
engines  used  were  of  the  best  construction  known  at  the 
time  when  they  were  constructed,  and  the  defendants  from 
lime  to  time  adopted  many  improvements  upon  them.  The 
defendants  managed  the  engines  with  due  care  and  dili- 
gence, and  by  use  of  them  effected  their  object  of  facilitating 

(ja)  A  role  had  been  made  for  a      not   be    had    in  the    county    of 
trtal  in  Ybfkshire,  upon  a  sagges-     Durham, 
tion  tliat  aii  impartial  trial  could 
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1832.         the  transport  of  coals*  so  that  the  public,  obtaiiied  coals 
cheaper  by  reason  of  the  use  of  such  engines. 

The  Stockton  and  Darlington  Railway  Company  was 
united  and  incorporated  by  1  &  2  Geo.  4,  c.  xliv.  for  the 
purpose  of  making  a  railway  from  Stockton  to  Witton 
Park  Colliery^  with  several  branches.  By  this  act,  (which 
in  the  preamble  recites  that  the  rail-road  and  branches 
would  be  of  great  public  utility  by  facilitating  the  con- 
veyance of  coals  and  other  merchandize,  and  would 
materially  assist  the  agricultural  interest  as  well  aa  the 
general  traffic  of  that  part  of  the  country,  and  tend  to  the 
improvement  of  estates  in  the  vicinity  of  the  railway,)  the 
Company  is  empowered  to  make  the  proposed  railway, 
doing  as  little  damage  as  may  be,  and  making  full  satis- 
faction. By  section  7,  the  Company  is  restrained  from 
deviating  more  than  100  yards  from  the  course  or  direction 
laid  down  in  a  plan  of  the  intended  line  of  road  deposited 
with  the  clerk  of  the  peace..  By  section  81,  the  Company 
is  authorized  to  use  the  railway  with  carriages  and  hones. 
The  act  of  4  Geo.  4,  c.  xxxiii.^  enacts^  in  section  8,  that  it 
shall  be  lawful  for  the  Company  or  any  person  authorized 
by  them  (a),  from  thenceforth  to  make  and  erect  such  and  so 
many  locomotive  engines  as  the  Company  shall  from  time  to 
time  think  proper  and  expedient,  and  to  use  the  same  in 
and  upon  the  railways  for  the  purpose  of  facilitating- the 
conveyance  of  goods  and  passengers  along  the  same  roads- 

Cresswell  for  the  crown.  The  Company  being  authorized 
under  1  8c  2  Geo.  4,  c.  xliv.,  s.  7,  to  deviate  100  yards 
from  the  course  laid  down,  might  have  exercised  the  power 
of  using  these  engines  given  by  4  Geo  A,  c.  33,  (P.C.).  The 
latter  statute  does  not  impose  upon  the  Court  the  necessity 
of  putting  such  a  construction  upon  it  as.  will  derogate 
from  the  rights  of  the  public.  An  authority  or  a  restriction 
contained  in  an  act  of  parliament  must  not  be  extended 
against  common  right.     Plowd.  Comm.  463,  465(&}.     All 

(a)  Fotly  693  (g).  {h)  In  Boston  v. 
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reasonable  exceptions  must  be  presumed^  Dr.  Bonham*s 
case  (a),  Brett  v.  Brett  {b)^  Emanuel  v.  Constable  {c);  more 
especiallj  when  the  act  is  obtained  by  private  adventurers, 
Hornby  v.  Houldilch  {d),  and  no  compensation  is  provided 
for  the  public^  Rex  v.  Morris  {e).  It  was  the  duty  of  the 
Company  to  alter  the  line  of  the  rail-road,  or  by  erecting 
fences  or  screens,  to  exclude  the  engines  from  sight. 
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F.  Pollock,  contri.  The  rule  for  construing  a  statute  is, 
to  suppose  the  lawgiver  present,  and  to  be  asked  what  he 
intended,  and  then  to  return  such  an  answer  as  an  upright 
and  reasonable  man  might  be  expected  to  give.  Bacon*B 
Abr.  Statute  (I.)  6.  This  undertaking  has  a  double  ob- 
ject; profit  to  the  adventurers,  and  benefit  to  the  public; 
and  that  benefit  was  a  sufficient  compensation  to  the  pub- 
lie  for  any  inconvenience  which  these  engines  may  occasion, 
without  direct  compensation.  In  some  cases,  even  where 
the  property  of  private  individuals  is  taken  for  a  public 
purpose,  no  indemnity  is  given ;  as  in  turnpike  acts,  where 
the  trustees  are  authorized  to  take  materials  from  waste 
lands,  without  indemnifying  the  owners.  [Lord  Tenter^ 
difii,  C.  J.  That  is  not  the  case  in  all  turnpike  acts,  and 
ought  to  be  so  in  none  C/*)*]  The  benefit  of  travelling  on 
this  railway  with  locomotive  engines  is  not  confined  to  the 
Company.  [Lord  Tenterden,  C.  J.  The  Company  enjoys 
a  monopoly  in  the  use  of  the  engines  (g).]  The  deviation 
clause  was  introduced  with  reference  to  the  convenience 
of  the  Company  in  following  a  particular  line,  and  not  with 
a  view  to  the  protection  of  the  public  against  annoyance. 


(a)  8  Co.  Rep.  118  b. 
(6)  Addams,  SIO;  4  M.  &  R. 
108,  n. 

(c)  3  Russel,  438. 

(d)  1  T.  R.  93  11. 

(f)  1  Darn.  &  Adol.  441. 

(/)  Thoogli  no  direct  compen- 
sation is  given  to  the  owners  of 
wastes,  perhaps  a  sufficient  indirect 
compensation  may  be  found  to  ex- 


ist; such  owners  nsing  the  general 
roads  of  the  kingdom,  upon  more 
advantageous  terms,  even  to  thero^ 
selves,  than  if  payment  were  re- 
quired to  be  made  in  respect  of 
materials  taken  from  all  waste 
lands,  with  a  further  unproduo^ 
tive  expense  to  be  incurred 
ascertaining  the  value. 
(g)  AntCy  69S  (a> 


m 


jCAUM  IX  TMSKUI0  8  BCMCil. 

Neitber  u  it  foaad,  tim  at  the  poiaU  whoc  tke  railway 
approadies  the  highviqr,  vmdk  chiinliiwi  wo«U  have  hcaa 
practicable.     Jtcv  y.  £nMil(a). 

Creuweilf  io  replj.  la  liej  v.  RmneM,  Lotd  Toitapw 
dbiy  C.J.  did  Bot  coacar  ia  the  jadgBMOt  of  the  Coait; 
nor  did  Ho/rofJ,  J.  ibaad  his  <^MnioB  npon  the  piit  iph 
of  compensation  to  the  public,  adopted  at  the  tiiaL  The 
provifioa  ia  tarapihe  acts,  which  has  beea  aUaded  to  oa 
the  part  of  the  defendants,  is  beneidal  Io  the  pabfic 
Here,  the  public  is  injored  for  the  benefit  of  thoaa  who 
have  a  monopol  j  in  the  use  of  the  engines. 

Car.  oAk.  am/!. 

The  judgment  of  the  Coan(i)  was  (M.  T.  IBM)  de- 
livered by 

Pabkb,  J.,  who,  after  stating  the  substaace  of  the  special 
verdict,  proceeded  as  follows.^— The  case  tarns  upon  iha 
meaning  of  tbe  8th  section  of  4  Geo.  4,  c.  33;  and  the 
question  is,  whether  that  section  gives  an  authority  to  iha 
Company  to  use  locomotive  engines  on  the  railway  mbtor 
luitljft  or  only  with  some  implied  comHiioH  or  fMmkfieaiim, 
that  they  shall  employ  all  practicable  means  to  protect  the 
public  against  any  injury  from  theak  lliose  means  were, 
on  the  argument,  suggested  to  be  the  altering  of  the  coane 
of  the  railroad,  or  the  erection  of  fences  or  screens  of  saC> 
ficient  height  to  esclude  the  view  of  tbe  engines  fioni  the 
passengers  on  the  common  highway.  Now,  the  worda  of 
the  clause  in  question  clearly  give  to  the  Company  the 
unqualified  authority  to  use  the  engines;  and  we  are  to 
construe  provisions  in  acts  of  parliament  according  to  the 
ordinary  sense  of  the  words,  unless  such  construction  woaid 
lead  to  some  unreasonable  result,  or  be  inconsistent  with 
or  contrary  to  the  declared  or  implied  intention  of  the 

(a)  9  D.  Sc  R.  56(5 ;  6  B.&  C.  566.  ton,  J  J.;  Lord  Temter^ki^  C.  J^ 
(6)  Liitkdait,  Parkh  <uid  Tmf^     liaring  died  ainos  the 
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frtiners  of  the  law,  in  which  case  the  grammatical  sense  of  1832. 
the  words  may  be  extended  or  modified ;  instances  of  which 
•re  to  be  found  in  the  case  of  Ey$ton  v,  Studd(a)  and  ^v. 
Bactnis  Abr.  Statute  (I.)  6(6),  referred  to  during  the  course 
of  the  argument.  Let  us  theu  consider  whether  there  is 
anything  unreasonable  or  contrary  to  the  express  or  implied 
fflrtention  of  the  legislature^  in  construing  these  words  in 
tbeir  ordinary  sense,  and  without  any  such  condition  or 
qtmlMcation  as  before  mentioned.  It  it  clear  that  the 
makers  of  this  and  the  prior  act  had  in  view  the  construc- 
tion of  a  railroad  (with  its  branches)  in  a  certain  defined 
line,  which  (1  8c  S  Geo.  4,  c.  xliv.  s.  6,  and  4  Geo.  4,  c.  33, 
§0  9,)  liad  been  delineated  on  a  map  deposited  with  the 
clerk  of  the  peace ;  and  from  which  line  the  road  was  not 
to  deviate  more  than  100  yards,  and  not  into  the  grounds 
of  persons  not  mentioned  in  the  book  of  reference.  The 
legislature  therefore  must  be  presumed  to  have  known  that 
the  railroad  would  be  adjacent,  for  a  mile,  to  the  public 
highway,  and  consequently  that  travellers  upon  the  high- 
way would  be  in  all  probability  incommoded  by  the  passage 
of  locomotive  engines  along  the  railroad.  That  being 
presumed,  there  is  nothing  unreasonable  or  inconsistent  in 
supposing  that  the  legislature  intended  that  the  part  of  the 
public  who  might  use  the  highway  should  sustain  some 
iwcoiivoiiiepce  for  the  sake  of  the  greater  good  to  be  ob- 
Imied  by  other  parts  of  the  public  in  the  more  speedy  tra- 
vcMiog  and  conveyance  of  merchandize  along  the  new  raif- 
foad«  Can  any  one  say  that  the  public  interests  are 
onfustly  dealt  with  when  the  injury  to  one  line  of  commu- 
nication is  compensated  by  the  increased  benefit  of  another  ? 
So  ftir  is  sneh  a  proceeding  from  being  unreasonable,  that 
k  waa  lieM  by  the  majority  of  the  judges,  in  Rex  v.  Rtts- 
sell  (c),  that  a  nuisance  was  excusable  on  that  principle  at 
common  law ;  and  whether  that  be  the  law  or  not,  at  least 
it  is  clear  that  an  express   provision  of  the  legislature, 

(a)  Ptowd.  468.  (c)  9  Dowl.Sc  Ryl  ^60;  6  Barn. 

ihy  sell  aad  Ml  sdi  ttn,  vt«  960.     St  Crossw.  5W» 
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1832.  having  that  effect,  cannot  be  unreasonable.  It  is  true  that 
the  same  object  (that  of  giving  one  part  to  the  public  for 
the  benefit  of  the  use  of  these  engines)  might  have  been 
Pease.  effected,  without  the  same  injury  to  the  other  part  of  the 
public  using  the  road,  if  the  act  had  imposed  on  the  Com- 
pany the  obligation  of  erecting  a  sufficient  fence  or  screen 
at  their  own  costs,  or  had  provided  that  the  line  of  the  road 
should  be  different  at  that  place.  But  it  is  by  no  means 
necessary  to  imply  such  an  obligation  in  order  to  make  the 
clauses  reasonable  and  consistent;  for  it  has  been  shewn 
to  be  so  without  it;  and  it  is  natural  to  suppose  that  if 
such  a  condition  had  been  intended,  it  would  have  been 
particularly  expressed.  For  these  reasons  we  think  that 
the  defendants  were  justified,  under  the  above-mentioned 
section  of  4  Geo.  4,  c.  SS, 

Judgment  for  the  defendants. 


W.  L.  Meller  and  others.  Assignees  of  Sir  H.  Good- 
RicKE,  Bart.  Sheriff  of  Yorkshire,  v.  Palfreyman  and 
another. 

A  bail  bond,     Debt  on  bond.    The  declaration,  after  reciting  an  attach- 

taknn  under  '  ° 

an  nttnchment  nient  from  the  Court  of  Chancery,  for  a  contempt  in  **  not 
fnTL^sui?  answering  at  the  suit  of  fV.  L.  Meller  and  others,  plaintiffs," 
cannot  bens-  stated  that  the  sheriff  took  the  parties;  that  the  defendants 
The  ere-  became  bail  for  them,  and  gave  a  bond  to  the  sheriff,  con- 
ditoi's  remedy  dttioned  for  their  appearance  in  Chancery  on  a  certain  day; 

15  hy  action  in  ... 

the  nnine  of     that  the  parties  did  not  appear,  whereby  the  bond  became 
the  sheriff:        forfeited ;  and  that  the  sheriff  duly  assigned  the  bond  to 

the  plaintiffs. 

General  demurrer,  and  joinder. 

Crowder,  in  support  of  the  demurrer.     At  common  law^ 
a  bond,  being  a  chose  in  action,  was  not  assignable;  and  the 
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question  is^  whether  this  bond  is  rendered  so  bj  4  An/ie,         I8ds. 
c«  16^  Si  £0.     The  provisions  of  that  statute  were  evidently 
intended  to. apply  to  such  bail  bonds  as  are  within  the  «. 

93  Hen.  6,  c.  9,  by  which  the  sheriff  is  directed  to  "let  ^^"aKviiAji. 
out  of  prison  all  manner  of  persons  by  him  arrested,  or 
being  in  his  custody,  by  force  of  any  writ,  bill,  or  warrant 
in  any  action  personal,  or  by  cause  of  indictment  of  trespass, 
upon  reasonable  sureties  of  sufficient  persons/'  &c«  The 
statute  of  Anne  enacts, ''  that  if  any  person  shall  be  arrested 
hf  any  writ,  bill  or  process,  issuing  out  of  any  of  hertma« 
jestj's  Courts  of  record  at  Westminster,  at  the  suit  of  .any 
common  person/'  and  the  sheriff  takes  bail  from  such  per- 
sons, he  shall,  at  the  request  and  costs  of  the  plaintiff  in 
such  action  or  suit,  assign  to  him  the  bail  bond  or- other 
security;  and  that  if  such  bail  bond  &c.  be  forfeited,  the 
plaintiff,  after  assignment,  may  sue  upon  it  Looking  at 
both  statutes  together,  it  is  clear  that  the  provisions  of 
4  Anne  do  not  extend  to  bail  bonds  taken  from  persona 
who  are  attached  to  answer  for  a  contempt. 
Here,  he  was  stopped  by  the  Court. 

White,  contri.  If  upon  this  process  the  sheriff  was 
authorized  to  take  bail^  he  is  bound  by  the  statute. of  iliuie 
to  assign  the  bail  bond.  In  the  case  of  Studd  v.  Acton  {a), 
the  sheriff's  right  to  take  a  bail  bond  in  the  case  of  .an 
attachment  is  recognized,  although  the  Court  held  that  the 
case  was  not  within  the  stat  23  Hen.  6,  c.  9.  In. Morris  v« 
Hayward  and  others  (Jb),  which  was  an  action  by  a  late 
sheriff  against  the  obligors  in  a  bail  bond,  taken  by  him  as 
sheriff  in  a  similar  case,  the  Court  considered  the  bond 
valid,  and  held  that  the  action  was  maintainable.  The  sta* 
tute  o(  Anne  is  more  extensive  in  its  application  than  23 
Hen.  6,  c.  9*  The  sheriff  is  required  to  assign  the  bail 
bond  or  other  security  at  the  request  and  costs  of  the 
plaintiff  in  such  action  or  suit.    The  latter  word  does  not 

(c)  1  U.  Bla.  468.  (6)  6  Taunt.  569. 
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laat.        occttr  in  the  Matate  of  Hen,  6,  and  ft  is  reasonable  to  sop- 

"^"^^      pose  thai  tbo  word  waa  introdoced  in  order  to  eover  tbe 
Mellke 

V.  case  of  .bonds  taken  upon  arrests^  under  process  out  of  a 

PAtfKETMia.  ^j^^rt  of  equity.     In  BeMaU  v.  Page{u),  the  defendant 

baving  been  taken  under  an  attacbment  for  want  of  an 

answer^  gate  tbe  usual  bond  to  the  sheriff,  conditioned  to 

put  in  bis  answer;  and  upon  die  breach  of  tbe  condition  tbe 

plaintiff  obtahied  an  order  for  a  messenger  to  go  against 

tbe  defendant,  and  took  an  assignment  of  the  bail  bond, 

upon  whicb  be  brotight  bis  aotkm.     An  tnjuoction  was 

moved  for  on  tbe  ground  that  tbe  plaintiff  ought  not  to 

pursue  a  double  remedyi  and  that  by  sending  tbe  messenger 

he  has  elected  to  proceed  in  equity.     Skadwell,  V.  C«  siid, 

that  tbe  giving  a  bail  bond  wouM  be  quite  useless  if  no 

proceeding  could  be  taken  on  it,  and  refused  tbe  motiouw 

[ParkCf  J«  In  die  Court  of  Exchequer  the  practice  is,  in  a 

case  like  the  pfesent,  to  lake  an  equi4aNe  assignment  of 

the  bail  bond,  and  to  sue  upon  it  bi  the  name  of  the 

sherif^b). 

D£NMAN,  C*  J. — This  bond  is  clearly  not  assignable, 
unless  ft  be  made  so  by  virtue  of  4  Anne,  c.  9*  It  does  not 
appear  to  tne  that  the  words  of  that  statute  extend  to  this 
case.  There  may  be  an  equitahk  assignment  of  such  a 
bond ;  but  then  the  action  must  be  brought  in  the  name  of 
the  sheriff,  whom,  however,  a  court  of  equity  would  restrain 
from  releasing  oif  diseontinuing  tbe  action  (f).  The  statute 
of  Anne  (under  which  alone  there  can  be  tn  any  case  a  legal 
assignment  of  the  bail  bond)  does  not  apply  to  bonds  given 
upon  process  out  of  a  court  of  equity.  It  is  said  that  the 
word  *^suit''  extends  the  provisions  of  the  statute  of  Aimt 
to  such  process ;  but  the  word  *^  suit**  may  mean  as  weR 
an  action  at  law  as  proceedings  in  Chancery. 

(a)  2  Simons,  2S4.  interfered  in  case  x)f  fraudukeiit  re* 

(6)  See  the  course  ofproceeding,  lea»e$  by  nominal  plaiDtifl^.    Ltgh 

Mann.  Exch.  Prac.  Ist  ed.  56.  v.   Legh,    1   Bos.  &  Poll.  447; 

(t)   Courts  of  tar  havs  also  Mi//er  v.  itru^afisp.N.nC.  asi. 
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Parke^  J. — I  am  of  the  same  opinion.  The  statute  of 
AtMe  does  not  apply  to  this  case.  This  is  the  case  of  pro« 
cess  at  the  suit  of  the  crown. 
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1839. 


Meller 

V. 

Palfretman. 


Taunton^  J. — I  am  also  of  the  same  opinion.    The 
words  of  the  statute  are — if  any  person  shall  be  arrested 
'*  by  any  writ,  bill,  or  process,  at  the  suit  of  any  common 
person,*'  and  bail  be  taken,  the  sheriff,  at  the  request  of  the 
plaintiff  in  such  suit  or  action,  shall  assign  to  him.    These 
words,  ^'  writ,  bill,  or  process,  at  tli%  $uU  of  amf  common 
person,^  cannot  apply  to  his  majesty's  writ  of  attachment 
for  a  contempt.     Besides,  the  action  must  be  brought  in  Actkm  bjjr  as« 
the  Court  out  of  which  the  process  issued^  for  such  has  bOTdmust be 
always  been  the  practice  (a).    It  is  a  strong  circumstance  brought  in 
against  the  argument  of  the  plaintiff^  that  during  mure  than  which  the  bail- 
125  years,  which  have  elapsed  since  the  passing  of  the  pl'lt'Process 
statute  ot  Anne,  no  case  is  to  be  found  of  an  action  brought 
by  an  assignee  of  a  bail  bond  tak«n  under  process  by  attach** 
ment. 


Patteson,  J,,  concurred. 


Judgment  for  the  defendant. 


(a)  Chesterton  v.  Middlehurst,  I 
Burr.S49;  Walton  v.  Beni,  8  Barr. 
1923;  Morris  v.  Kcc»,  2  W.  Bla. 
838,  3  Wils.  348;  Daon  t.  lies- 
lop,  6  T.  R.  365. 

If  th«  acstion  be  brought  tn 
aaocber  court,  the  proceedtogt  may 
be  Btajfed  for  irregalaritjr;  Frimcm 
V.  Ttnfhr^  Barnes,  92;  Hism  v. 
Bndgwalerf  ibitl«  IIT ;  Wrigki  v. 
Woimaley,  9  Campb.  306}  or  the 
defeodant  nuiy  plead  it  ipecialljr, 
{wMtf  to  tbejunsdictioo  in  abate- 
meat);  a  Campb.  300.  But  the 
omeetton  caonot  be  taken  uoder  a 
plea  of  non  eel  factum ;  ibid. 

Whether  tha  sheriff  is  so  ia« 


stricted,  has  been  lire  subject  of 
conflicting  decisions,  in  K.  B., 
{Donatty  v.  Barclay,  8  T.  R.  152,) 
where  it  was  lield  that  he  was  tb 
restricted ;  and  in  C.  P.,  {Newman 
V.  ¥aM€itt,  1  H.  Bla.  031,)  and 
the  Eicheqoer,  (YcrH  V.  Og^n, 
8  Price,  174^)  where  the  ooaimrjr 
was  hetd. 

It  hasbeeq  observed  that  ei{iiit- 
able  jonsdicttoa  in  respect  of 
priiceodiiy  io  an  action  oo  the 
bail  bond  is,  bowofer,  girea  by 
the  statute  gsneraUjr,  to  tka  etMrl 
tfs  mkkh  ike  actkm  U  krauglUt 
Selw.  N.  P.  7th  ed.  ftl4. 
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1833. 


A.  at  liver- 
pool,  having 
consigned 


Cabvalho  and  other9>  Assignees  of  Fohtunato,  a  Bank- 
rupt, 17.  Burn  and  another. 

Trover.— Plea,  not  guUty .  At  the  trial  before  Parke,  J. 

at  the  Lancaster  spring  assizes,  1831|  a  verdict  was  found 

gpods^to  B.  at  for  the  plaintiff,  damages  2049/.,  subject  to  the  opinion  of 

Bahia,  for  sale    .  .    ^  .      i.  ,,       . 

on  A.*s  ac-       this  Court  on  the  following  case: — 

count,  draws         20th  May,  IS29*— Fort unato,  who  had  been  for  some 

bills  on  B.  to  .         . 

be  paid  out  of  years  a  merchant  in  Liverpool,  committed  an  act  of  bank- 
the  consien-  ^  rup^cy.  The  plaintiffs  were  appointed  assignees  under  a 
ments.  A,  ne-  commission  issued  23d  of  June,  1829.  The  bankrupt 
fills  with  C.  in  ^^^  heen  in  the  habit  of  consigning  cotton  goods  belonging  to 
loodou.  Upon  himself,  to  a  De  RegOy  his  agent  at  Bahia,  for  sale  on  the 

bankrupt's  account.     By  the  course  of  business  the  bank- 


to  accept  the 
firsl  of  the 
bills  which  is 
pre^^ented,  A. 
directs  B.  to 
band  over  to 


rupt,  on  the  faith  of,  and  against  his  consignments,  drew  on 
Kego  bills  proportioned  to  the  consignments,  which  bills 
Rego  was  to  pay  out  of  the  proceeds.     The  bankrupt  was 
D.,  C.'s  agent   in  the  habit  of  procuring  the  bills  so  drawn  to  be  indorsed 

&t  B&hi3  snv 

property  of       ^"^  negotiated  in  London  by  the  defendants,  who  received 

J.'s  which        for  go  doing  a  customary  (a)  brokerage. 

may  be  re~ 

maininginB/s       In  1828  and  1829  the  bankrupt  had  made  such  consign- 

dlisllirectloir  °™^"*^  ^^  R^gOj  at  Bahia,  by  eight  vessels.  Between  the 
reaches  Bahia,  29th  of  November,  1828,  and  the  l6th  of  March,  1829, 
uDon^y^B.       ^^^  bankrupt  drew  and  negotiated  with  the  defendants,  who 

A,  becomes      advanced  the  amount  to  the  bankrupt,  bills  to  the  amount 
bankrupt.     A, 
afVerwards  re- 
ceiving the  (<<)  As  the  defendants  made.no 

property  from    advances  themselves,  it  was  com- 

B.,  is  guilty  of  patent  to  them  to  stipulate  for  any 

a  tortious  con-      _    ^  j     *l  r  l 

percentage,  under  the  name  of  bro- 
version.  r  -o  » 

Whether  by  l^^o^g^  which  the  bankrupt  might 
luch  direction  be  willing  to  pay.  This  percentage 
C  acquired  would  be  calculated  partly  in  re- 
spect of  the  trouble  in  negotiating 

the  bills,  (to  which  portion  of  the 

remuneration  the  term  <'  broker- 

age**  would  alone  properly  apply;) 

partly    upon    the    inconvenience 

arising  from  the  liability  to  advance 

the  money  for  an  indefinite  period, 

in  case  the  bilb  should  be  dis- 


any  equitable 
lien  upon  the 
property, 
quitrc* 


honoured;  and  partly  opon  the 
danger  of  ultimate  lost,  in  case  of 
the  insolvency  of  the  drawer. 

A,  cannot  stipulate  for  more 
than  5  per  cent,  for  the  use  of  his 
own  money;  but  be  may  charge 

B.  50  per  cent,  as  the  price  of 
lending  B.  his  name  and  guarantee 
for  the  purpose  of  enabling  B.  to 
borrow  money  at  5  per  cent,  of 

C,  or  to  postpone  the  payment  of 
an  old  debt  owing  from  B.  to  C; 
the  solvency  of  B.  being  in  either 
case  a  matter  of  iodifierence  to  C, 
if  satisfied  as  to  the  solvency  of  il. 
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of  3800/.,  which  being  all  dishonoured  by  Rego,  were  ac-  1889. 
cepted  and  taken  up  by  Vogeler  for  the  honour  of  the  de< 
fendants.  Goods  had  been  consigned  bj  the  bankrupt  to 
Rego  to  an  amount  which  authorized  the  bankrupt  to  draw 
to  the  extent  of  3800/.;  and  insurances  were  effected  on 
such  goods  by  the  defendants,  under  the  directions  of  the 
bankrupt.     The  bankrupt  received  due  notice  of  dishonour. 

On  the  23d  of  March,  1B£9>  the  defendants  received  no- 
tice of  the  dishonour  of  the  bills  drawn  in  November,  and 
on  the  same  day  wrote  to  the  bankrupt  as  follows: — "  It  is 
with  the  greatest  concern  we  have  to  inform  you  that  we 
have  this  day  received  advices  from  Bahia,  that  Mr.  j1*  D. 
C.  Rego  had  refused  to  accept  your  draft  on  him  on  the 
29th  of  Novemberi  for  500/.,  which  intelligence,  as  you 
may  well  conceive,  has  caused  us  no  small  degree  of  sur- 
prise and  mortification,  and  particularly  as  we  cannot  but  be 
apprehensive  that  the  same  unlooked-for  fate  may  likewise 
await  your  subsequent  drafts  on  him.  We  have,  therefore^ 
most  earnestly  to  request,  that  you  will  not  lose  a  moment 
in  putting  Mr.  Rego  in  such  a  situation  as  to  enable  him  to 
pay  your  drafts;  and  that  you  will  also  resort  to  the  neces- 
sary means  to  furnish  us  with  funds  sufficient  to  reimburse 
us  for  the  amount  of  any  of  your  drafts  that  may  come  back 
to  us  protested  for  nonpaymentj  whenever  you  are  aware  of 
such  being  the  case. 

On  the  27th  of  March,  1829,  the  defendants  received  from* 
the  bankrupt  the  following  letter,  dated  the  25th  of  March, 
1829:—"  The  subject  of  your  favour  of  the  2Sd  grieves 
me  most  bitterlyi  especially  at  the  present  time,  when  I  am 
quite  unprepared  to  act  as  it  is  both  my  wish  and  my  duty ; 
therefore  I  request  you  to  send  back  the  protested  drafts  to 
your  agent  in  Bahia,  to  have  them  accepted  by  Mr.  Rego, 
allowing  him  an  extension  of  the  time  to  liquidate,  as^  by 
this  mode,  you  only  will  incur  the  inconvenience  of  delay; 
and  I  will  give  instructions  to  Mr.  Rego  to  settle  with  your- 
agent  as  the  demands  arise  from  the  said  bills." 

On  the  4th  of  April,  1829^  the  defendants  wrote  to  the 
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]S3t.       btflkrupt  ai  followi  :-*-^  We  are  duly  favoured  with  your 
^^^^^^*      letter  of  the  83d  ultimo*  etui  in  re|Jjr  thereto  we  beg  to 
V.  obferve*  that  the  bilb  Mr.  Rego  refused  to  accept  have  not 

Bvair.  y0|  |)^p  returned  to  uf,  an  it  would  have  been  quite  irre^ 
gular  to  have  i;etumed  them  merely  for  the  want  of  accept* 
ance ;  but  in  case  of  nonpayment  on  the  days  on  which 
they  became  due,  they  are  iure  to  be  sent  back  with  the 
necaeiary  proteata;  and  it  is  quite  impofiibie  foi  uBor  our 
igeota  to  grant  any  eitenaion  of  time*  aa  we  are  not  the 
hoklers  of  the  billi,  with  whom  alone  reita  the  power  of 
granting  auch  aocomnu>dationw  Aa  indoraeaa  of  the  biilf» 
they  will  of  courae  come  beck  upon  ua  first  t  however^  we 
most  fervently  hope  that  such  an  uufdeasant  event  wiH  not 
take  plaoe#  and  that  Mr*  R^o  will  pay  them.  We  have 
too  Ugh  en  opinion  of  your  honour  to  suppose  far  e  mo* 
ment  that  you  would  have  dmwn  these  bills  without  having 
the  meens  necessary  for  their  discbarye  m  the  banda  of 
Mr,  Rego,  and  therefore  we  moat  etmestly  request  that  you 
will  write  to  Mr.  Rego,  by  the  first  vessel*  with  orders  that 
in  case  he  does  not  pay  your  drafts*  h$  will  immediuiehf 
band  aver  $ueh  pn^ptrty  a$  he  may  have  q/  yentrt^  of  an 
equivalent  value  to  the  bills  not  paid  by  himi  to  our  egent» 
Mr»  Vogeier  of  Bahia»  whom  we  have  requested  to  pay  the 
bills  for  our  honour." 

On  the  llth  of  April,  18£9,  the  defendanU  received 
from  the  bankrupt  the  letter  foliowingy  dated  the  9th  ;^ 
'^  Agreeably  to  your  injunctions*  I  will  write  to  Mr.  Rtgo. 
per  brig  Wavertree,  to  sail  on  the  lOth  of  this  month* 
directing  him  io  ha^d  0oer  to  Mr.  f^ogehr  prqperiy  of  ndne 
in  hiM  AMMbi  io  eaver  the  amount  ofbilli  that  eventually  may 
not  be  paid ;  I  say  eventually,  because  I  do  still  hope  that 
some  pf  them  will  be  accepted ;  for  the  cause  of  Mr.  Mego*M 
not  having  done  so,  was  the  impossibility  of  realizing  and 
collecting  debts*  I  beg  to  assure  you  that  I  will  do  all 
that  is  due  of  me  to  secure  your  property*  and  that  you 
shall  not  be  sufferers  in  the  least  by  this  unfortunate  trans- 
ection, b^fond  some  delay." 
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On  the  same  day  the  bankrupt  wrote  to  Rego  as  fol-  iBSa. 
lows: — f'  I  have  engaged  and  promised  to  Bum  and  Co. 
that  you  shall  pass  into  the  hands  of  their  ageiit  in  your 
city,  Mr.  Vogeler,  all  the  property  which  may  exist  in  your  Bmm. 
hands  for  my  account.  You  will  arrange  with  that  gentle- 
man the  mode  in  which  this  order  may  be  carried  into 
effect,  with  this  understanding,  that  it  is  essential  that  the 
whole  be  done  under  perfect  secrecy,  for  which  I  shall  con- 
sider myself  very  much  obliged  to  you.  It  appears  to  me 
that  the  best  plan  would  be,  to  pay  him  the  liquidated 
amounts  as  fast  as  the^same  are  received.'^ 

This  letter  reached  Rego  in  June,  1829,  on  the  1 1th  of 
which  month  he  wrote  to  the  defendants  as  follows: — 
**  The  reason  which  obliged  me  to  refuse  acceptance  to  the 
bills  which  Mr.  Forlunato  drew  upon  me  on  the  29th  of 
November  last,  and  subsequent  months,  was  the  stagnation 
of  a  great  part  of  the  goods  which  he  consigned  to  me,  and 
of  which  there  still  exists  a  great  part  in  my  possession, 
which  I  will  deliver  to  Mr.  Vogeler,  in  consequence  of  the 
order  to  do  so,  received  from  MuFortunato;  which  delivery 
I  intend  effecting  by  the  end  of  the  current  month.^ 

30  June,  1829,  the  goods  mentioned  in  the  declaration, 
being  part  of  the  goods  so  consigned  for  sale,  were  by  JR^o 
handed  over  to  Vogeler. 

\5  July,  1829,  Rego  wrote  to  the  defendants — ''The 
present  has  for  its  sole  object  the  informing  you,  that  on 
the  dOtli  ultimo  I  placed  at  the  disposal  of  Mr.  Vogeler 
3fiQ5h  25.,  in  goods  belonging  to  Mr.  FovUmato^ 

Vogeler,  before  the  commencement  of  this  action,  sold 
the  goods  by  direction  of  the  defendants,  and  paid  them  the 
proceeds. 

The  case  was  argued  (a)  in  Trinity  term,  1832,  by  Cromp- 
ton  for  the  plaintiffs,  and  Starkie  for  the  defendants. 

For  the  plaintiffs  the  following  cases  were  cited.  Free' 

■ 

(a)  Before  Jjyrd  Tcnierden,  C.  J.,  LUtkdtle,  Parke,  and  2bwN0ii  JJ* 
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moult  V.  Dedire{a),  Williams  v.  Lucas  (li),  Hunt  t.  Morti- 

mtr  (c),  Vacher  v.  Cocks  (d),  Lempriere  v.  Pasley  {e). 

The  defendants  also  relied  on  Lempriere  ya. Pasley:  and 

they  cited  Bailey  v.  Culverwell  (/),  Aotc;  t.  Dawson  (g), 

Yeates  v.  Groves  (A),  _,         , 

Ctir.  aar.  ruA. 

LiTTLEDALE,  J.  uow  delivered  the  judgment  of  the 
Court  (t). 

This  was  an  action  of  trover,  to  recover  the  value  of  a 
quantity  of  cotton  goods,  which  came  to  the  possession  of 
the  defendants  on  the  dOth  of  June;  1829j  in  the  Brazils, 
and  was  afterwards  sold  by  them.  On  the  20th  of  May, 
an  act  of  bankruptcy  was  committed  by  the  bankrupt  JPor- 
tunato,  and  a  commission  issued  on  the  23d  of  June,  under 
which  the  plaintiffs  were  appointed  assignees.  The  goods 
in  question  were  part  of  some  consignments  made  by  the 
bankrupt  at  different  times,  to  a  person  of  the  name  of 
Rego,  at  Bahia;  against  these  consignments  the  bankrupt 
drew  on  Rego  bills  of  exchange,  which  were  negotiated  by 
the  defendants'  indorsing  them.  No  goods  appear  to  have 
been  specifically  appropriated,  by  the  bankrupt's  directions, 
to  the  payment  of  any  particular  bill;  but  the  bills  were 
drawn  generally,  though  proportioned  in  amount,  in  a  cer- 
tain degree,  to  the  value  of  the  consignments.  In  March, 
18£9>  information  was  received  by  the  defendants  in  Lon- 
don, that  some  of  the  drafts  had  been  refused  acceptance;  iu 
consequence  of  which  they  became  liable  on  their  indorse- 
ment ;  and  being  apprehensive  that  other  bills  would  meet 
with  the  same  fate,  they  called  upon  the  bankrupt  to  make 
provision  for  their  reimbursement;  a  correspondence  fol- 
lowed, and  the  question  in  this  case  turns  mainly  upon  its 
meaning  and  effect. 

(a)  1  P.  Wms.  489.  Bam.  &  Cressw.  448. 

(6)  Ibid.  430,  n.  5th  cd.  (g)  1  Vez.  sen.  331. 

(c)  10  Barn.  &  Cressw.  44.  (h)  1  Ves.  jun.  280. 

(d)  1  Barn.  &  Adol.  145,  (i)  LittledaU,  Parke,  and  Po/- 

(e)  9  T.  R.  485.  teson,  J  J.;  Lord  TenterdeH,  C  J. 
(/)  3  Mann,  k,  Ryl.  564;  8     having  died  since  the  aigument. 
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It  18  quite  dear  that  the  assignment  vested  in  the  assignees 
all  the  personal  estate  and  effects  in  which  the  bankrupt 
waSf  at  the  time  of  the  act  of  bankruptcy,  beneficially  inter- 
ested (with  the  statutory  exceptions,  6  Geo,  4,  c.  l6,  ss.  81, 
82,  86,  112))  but  as  the  object  of  the  assignment  of  the 
bankrupt's  property  is,  that  it  may  be  applied  to  the  pay- 
went  of  his  debts,  it  is  equally  clear  that  nothing  passed  by 
it  which  the  bankrupt  then  held  in  trust  for  others,  or  in 
which  he  had  only  a  mere  legal  interest;  Scott  v.  Sur^ 
man{a)i  Winch  v.  Keelei/{b),  Carpenter  v.  Mamell(c),  Glad'- 
stonev.  Hadwenid) ;  but  if,  at  the  time  of  the  act  of  bankruptcy, 
the  bankrupt  possessed  a  possibility  of  interest,  from  which 
a  benefit  to  his  creditors  might  result  (e),  if  he  had  the  legal 
interest  in  any  property,  and  it  was  uncertain  whether  he 
would  hold  any  part  of  that  property,  or  if  any,  what  part, 
as  a  trustee  for  others,  the  whole  would  pass  by  the  assign- 
ment; it  could  not  remain  in  the  bankrupt,  subject  to  be 
transferred  on  a  future  contingency;  and  if  it  did  pass  to 
the  assignees,  it  could  not  be  divested  out  of  them  in  whole 
or  in  part,  by  the  happening  of  events  subsequent  to  the 
act  of  bankruptcy,  which  might  make  them  hold  the  whole, 
or  some  specific  part,  as  trustees  only ;  for  there  is  no  pro- 
vision in  the  statute  which  takes  out  of  the  assignees  a  right 
once  vested  in  them.  '    **      : 

The  whole  question  then  is,  not  whether  the  plaintiffs 
were  or  were  not  trustees  for  the  defendants,  for  the  whole 
or  part  of  those  goods,  at  the  time  of  action  brought, — 
but  whether  the  property  in  those  goods,  or  in  any  part  of 
them,  vested  in  the  plaintiffs  by  virtue  of  the  assignment. 
To  decide  this  we  must  refer  to  the  terms  of  the  bargain 
between  the  bankrupt  and  defendants,  contained  in  the  two 
important  letters  of  the  4th  and  9th  of  April.  The  mate- 
rial parts  of  that  of  the  4th  of  April  are  as  follows : — "  As 
indorsers  of  the  bills,  they  will  of  course  come  back  upon 
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(a)  Willes,  400. 
(6)  1  T.  R.  619. 
(e)  3  Bos.  &  Pull.  40. 


{d)  1  Maule  &  Selw.  517. 
(e)  Per  Lord  Akanley,  C.  J.  3 
Bos.  &  Pull.  41. 


1833. 


Z  Z 
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18S9.         US  first;  however  we  most  ferventiv  hope  that  such  an  un- 
pleasant event  will  not  take  place,  and  that  Mr.  liego  will 
t>.  pay  them;  we  have  too  high  an  opinion  of  your  honour  to 

Burn.  suppose  for  a  moment  that  you  would  have  drawn  these 
bills  without  having  the  means  necessary  for  their  discharge 
in  the  hands  of  Mr.  Rego,  and  therefore  we  most  earnestly 
request  that  you  will  write  to  Mr.  Rego,  by  the  first  vessd, 
with  orders  that  in  case  he  does  not  pay  your  drafts,  he  will 
immediately  hand  over  such  property  as  he  may  have  of 
yours,  of  an  equivalent  value  to  the  bills  not  paid  by  bin, 
to  our  agent|  Mr.  f^ogekr,  of  Bahia,  whom  we  have  re- 
quested to  pay  the  bills  for  our  houne/'  &c.  The  bankrapt 
answers,  on  the  Qth  of  April,  ''  Agreeably  to  yonr  mjunc- 
tions,  I  will  write  to  Mr.  ji.  C.  Regc  per  brig  Wavertree, 
to  suit  on  the  12th  of  this  month,  directing  him  to  hand 
over  to  Mr.  Vogeler  property  of  mine  in  bis  hands  to  cover 
the  amount  of  bills  that  eventually  may  not  be  paid.  I  say 
eventually^  because  1  do  still  hope  that  some  of  them  will 
be  accepted ;  for  the  cause  of  Mr.  iiego's  not  having  do«e 
so,  was  the  impossibity  of  realizing  and  collecting  debts. 
I  beg  to  assure  you  that  I  will  do  all  that  is  due  of  me  to 
secure  your  property,  and  that  you  shall  not  be  sufferers  in 
the  least  by  this  unfortunate  transaction,  beyond  some  de- 
lay." The  proposal  by  the  defendants  is,  that  if  R€g9  do 
not  pay  the  bankrupt's  drafts,  the  bankrupt  sliall  liand  over 
to  the  defendants'  agents  so  much  property  in  his  hands 
as  may  be  equivalent  to  the  drafts  unpaid.  The  letter  of 
the  9th  of  April  is  nothing  more  than  an  assent  to  the 
defendants'  proposal.  It  does  not  extend  or  vary  it,  aad 
constitutes  a  binding  agreement  between  the  parties  to  tbe 
same  effect.  In  this  agreement  the  event  upon  which  the 
property  is  to  be  transferred  is  uncertain,  and  tbe  amount 
to  be  transferred  is  also  uncertain*  If  Rego  paid  the  biUs, 
no  goods  would  be  in  that  case  subject  to  de)ivef7  to  tbe 
defendants;  if  he  did  not,  and  had  sold  the  goods  previously 
to  the  communication  from  the  parties  being  received  in 
the  Brazils,  no  goods  would  be  capable  of  beiug  delivered; 
if  the  goods  existed  at  that  time,  the  value  of  the  goods  to 
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be  delivered,  and  the  specific  goods  to  be  delivered,  would         1832. 
be  still  uncertain  and  unascertained.  n^'^^^ 

It  is  therefore  quite  impossible  to  contend  that  the  legal  v. 

property  in  any  part  of  the  goods  then  in  Rego*8  hands,  Burk. 
passed  by  this  bargain  to  the  defendants;  and  it  seems  to 
be  equally  impossible  to  say,  that  the  contract  operated  as 
an  equitable  assignment  of  the  whole  or  of  any  specific  part, 
at  that  time  or  before  the  act  of  bankruptcy;  for  it  is  clear 
that  the  parties  to  it  did  not  consider  that  the  whole  or  any 
specific  part  was  then  to  be  held  by  the  bankrupt  for  the 
defendants,  or  that  it  >vas  absolutely  and  at  all  events  to  be 
assigned  to  the  defendants  at  any  future  time.  Until  cer- 
tain contingencies  happened,  and  until  something  more  were 
ascertained  and  done,  the  equitable  as  well  as  the  legal 
interest  would  be  in  the  bankrupt;  and,  if  so,  it  would  pass 
to  his  assignees. 

It  is  not  necessary  to  decide  whether  the  agreement  gave 
an  irrevocable,  though  contingent,  interest  in  the  goods, 
4ind  whether  the  assignees,  in  the  events  which  have  since 
happened,  are  or  are  not  trustees  for  the  defendants,  and 
bound  to  repay,  out  of  the  proceeds  of  the  goods  in  ques- 
tion, the  amount  which  they  have  paid.  The  defendants  may 
have  an  equitable  right  to  be  paid  out  of  the  goods  or  their 
proceeds;  but  the  question,  whether  they  have  such  a  right, 
and  the  mode  of  enforcing  it,  belong  to  a  court  of  equity. 

We  have  passed  over  die  letter  of  the  1 1th  of  April  with- 
out notice,  because  that  letter  w^s  not  communicated  to 
the  defendants,  and  does  not  form  a  part  of  the  contract 
between  them  and  the  bankrupt.  Taken  alone,  it  is  a  mere 
countermandable  authority,  which  was  countermanded  by 
the  bankruptcy. 

We  therefore  think  that  the  plaintifi^s  are  entitled  to 
judgment. 

Judgment  for  the  plaintiffs  (a). 

(a)  And  see  Doe  d,Ma$linv.  Roe,      Wallwyn,  4  Ves.  119;   Jones  v. 
5  Esp.  N.  P.  C.  105;  Matthews  v.      Gibbons^  9  Ves.  407, 411 . 

z  z  2 
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A  right,  by 
custoniy  to 
exclude  per- 


1832. 

The  Ma}or,  Aldermen,  and  Burgesses  of  Macclesfield 

V.  Pedley. 

OASE,  for  an  injury  to  the  plaintiffs'  market. 

The  plaintiffs  declared  that  they  were  lawfully  possessed 
sons  from  sell-  of  a  certain  market  within  the  borough,  and  that  butchers 
aiticles  in  '°^  others,  selling  their  flesh  meat  on  the  market  days  in 
their  shops  on  that  town,  ought  (tf)  not  to  sell  it  in  private  houses,  but  in 
without  the  ^^^  open  public  market*  on  the  plaintiffs'  stalls,  or  on  stalls 
limi^  of  a  placed  there  by  their  consent,  paying  a  stallage ;  and  that 
valid  in  law.     the  defendant  sold  meat  on  market  days  in  a  private  house 

i.  Snd-''" '"*»•« '»*"•     Plea.-notg.nhy. 

dental  to  the         At  the  trial  before  BoUand,  B.,  at  the  Chester  spring 


granting  of  a 

market, 

hU. 


assizes,  1832,  the  following  facts  appeared: 

1261.  Edward,  Earl  of  Chester  (&),  by  his  charter, 
granted  and  confirmed  to  his  burgesses  of  Macclesfield 
''  that  the  said  town  should  be  a  free  borough  (c),.«nd  that 
they  should  have  a  merchants'  guild,  and  should  be  quit  of 
toll,  passage,  frontage,  stallage,  and  olber  customs." 

1666.  Charles  2,  by  his  charter,  ordained,  granted,  rati- 
fied and  confirmed  to  the  mayor,  aldermen,  and  burgesses^ 
and  their  successors,  the  incQrp6ration  and  body  corporate, 
and  all  and  singular  the  liberties,  free  customs,  franchises, 
immunities,  exemptions,  acquittances,  and  jurisdictions  of 
the  same  body  coiporale^  ittlii^  tenements,  niarkets,  fain, 
tolls,  customs,  liberties,  privii^e^,  iruiclrises,  iamuittiiies, 
powers,  authorities,  acquittances,  jurisdictions,  profits, 
advantages,  emoluments,  and   hereditaments   wfaatsoevfNT, 


(a)  As  to  this  concise  mode  of 
declaring  without  shewing  the  ori- 
gin of  the  ohiigation,  see.  The 
Bailiff tf  Burgeuety  SfC.  of  Tewkes- 
bury  V.  DistoTif  6  East,  438,  and  3 
Smith,  508 ;  Tfie  same  v.  Brick* 
nellj  2  Taunt.  190;  2  Wms.  Saund. 
172,  n.  1 ;  et  vide  ibid.  1 13,  n.  3 ; 

1  Chit.  Plead.  5th  cd.  414,  &c. 

2  Chit.  Plead.  818. 


As  to  the  mode  of  stating  suc^ 
ft  right  in  a  pfeit,  vide  HHl  v.  Simik^ 
10  East,  476.    .    . 

(6)  Afterwards  Edward  1. 

(r)  As  to  the  power  of  counts- 
palatine  to  create  boroughs,  oirfe 
4  Inst.  205,  211 ;  Carew's  Surrey 
of  Cornwall,  79;  Placita  de  Quo 
Warranto,  temp.  EtAb.  1,  fb.  2,  3, 
111;  3  Mann.  &  Rvl.  255. 
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which  the  mayor,  aldermen  and  burgesses,  or  their  prede-        1B39. 
cessors,  had  lawfully  had,  &c.  by  reason  of  any  charters  or    j.    Mayor 
letters-patent  by  King  James  the  First,  or  by  any  kings  or       &c.  of 
queens  of  England  theretofore  made^  or  by  any  other  law-  ^, 

ful  mode,  right  or  custom,  use,  prescription  or  title,  there-      Pbdlby. 
tofore  used  or  enjoyed,  habendum  in  as  ample  manner  as 
before. 

1734.  The  piaintiflfs  appointed  certain  officers  called 
market-lookers.  These  officers,  who  have  been  continued 
from  1734  to  the  present  time^  have  by  virtue  of  their  office 
visited  the  market-place  on  market  days  {a),  have  inspected 
Che  meat  brought  there  for  sale,  and  have  from  time  to  time 
seized  and  destroyed  meat  which  they  adjudged  to  be  unfit 
for  food. 

It  was  asserted  by  the  defendant's  witnesses,  and  denied 
by  those  called  on  the  part  of  the  plaintiffs,  that  previously 
to  1810  meat  was  usually  sold  in  butchers'  shops  in  the 
town,  not  being  within  the  market. 

The  jury  having  found  for  the  plaintiffs,  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  of  misdirection, 
first,  in  stating  to  the  jury  that  the  power  of  excluding  per- 
sons from  selling  in  private  shops  resulted  from  the  right 
to  the  franchise  of  a  market,  unless  the  defendant  could 
shew  the  contrary, — whereas  such  power  of  exclusion  could 
only  exist  by  immemorial  custom ;  and,  secondly,  in  not 
leaving  it  as  a  question  for  the  jury  whether  any  such  im- 
memorial custom  existed. 

The  learned  judge  reported  to  the  Court,  that  in  his 
address  to  the  jury  he  had  not  stated  to  them  that  the 
plaintiffs  had  the  right  contended  for  as  incident  to  the 
franchise  of  the  market,  but  that  he  had  treated  the  right  as 
one  which  could  exist  only  by  custom,  and  that  he  had  left 
it  to  the  jury,  on  the  evidence,  to  say  whether  such  exclusive 
right  did  or  did  not  exist. 

J.  Jervis  and  J.  IL  Llot/d,  in  Trinity   term,  shewed 

(a)  Tuesdays  and  Saturdays. 
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1832.         cause  (a),  and  cited  Mosley  v.  Walker  (b),  and  the  Prior 
Jr^!7^'^      of  Dunstable's  case  (c). 

The  Mayor,     -^  ^  ' 

&c.  of 

AccL^sFiBLD       Campbcll,  Temple,  and  Tyrwhitt,  were  heard  in  support 
Pedt.et.      of  the  rule. 

Cur.  adv.  vuli. 

In  Michaelmas  term,  \B32,  the  judgment  of  the  Court 
was  delivered  by 

LiTTLEDALE^  3.(d),  who,  after  stating  the  pleadings  and 
course  of  proceedings,  proceeded  as  follows. 

On  the  motion  for  a  new  trial  it  was  objected  that  the 
learned  judge  had  misdirected  the  jury,  by  stating  that  the 
right  to  exclude  individuals  from  selling  in  private  shops 
resulted  from  the  right  to  the  franchise  of  a  market,  unless 
the  defendant  could  prove  a  custom  to  the  contrary, — 
whereas,  by  law,  such  right  of  exclusion  could  only  exist 
by  immemorial  custom;  and  that  the  learned  judge  had 
not  left  to  the  jury  the  question,  whether  such  an  imme- 
morial custom  existed  with  respect  to  this  market.  Upon 
considering  the  report,  and  after  conferring  with  the  learned 
judge,  we  are  of  opinion  that  the  objections  urged  in  sup- 
port of  the  motion  for  a  new  trial  cannot  be  sustained. 
The  learned  judge  never  stated  that  the  plaintiffs  had  the 
right  contended  for  as  incident  to  the  franchise  of  the 
market.  He  treated  this  right  as  one  which  could  exist 
only  by  virtue  of  immemorial  usage,  and  that  question, 
substantially,  was  left  to  the  jury.  There  is  no  doubt  that 
there  was  sufficient  evidence  to  prove  such  a  custom ;  for 
it  clearly  appeared,  upon  the  testimony  of  several  witnesses, 
that  no  butchers*  shop  existed  in  the  town  until  of  late 
years,  and  that  when  these  shops  were  first  opened,  the 
plaintiffs  objected  to  them.    It  was  not  material,  in  support 

(a)     Before    Lord      Tenterden^  &  Cressw.  40. 

C.J.,  Littledaie,  Parke,  niid  Taun-  (f)  Cited  in  theCily  of  London's 

ton,  JJ.  case,  8  Co.  Rep.  127. 

(6)  9  Dowl.  &  Ryl.  863 ;  7  Bam.  (</)  Lord  Tenterden  having  died. 
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of  the  custom  contended  for,  to  prove  that  this  had  be^n  a         1832. 

corporation  by  prescription.     The  question  was,  whether      ^-^n-^^ 

.1  •     I     J    I  •   .  I  111  The  Mayor, 

tills  liad  been  an  iminemorial  market,  and  whether  a  cus-        &c.  of 

torn  had  existed,  from  time  immemorial,  for  the  owner  of  Macclesfield 
the  market  to  prevent  private  individuals  from  selling  in  Pedley. 
shops  out  of  the  market.  If  it  were  so,  and  such  custom 
existed,  the  market  might  have  come  into  the  hands  of  the 
plaintiffs,  in  modern  times^  by  a  grant  from  the  crown  or 
by  conveyance  from  a  subject,  and  the  plaintifl's  would 
have  a  right  to  enforce  the  custom.  In  this  view  of  the 
case«  it  is  unnecessary  to  give  any  opinion  whether  the 
grantee  of  a  newly-created  market  could  bring  an  action 
for  the  disturbance  of  his  franchise  against  a  person  who 
did  00  more  than  sell  in  his  own  shop,  not  being  within 
the  limits  of  the  market-place,  marketable  articles  on  the 
market  days.  It  may,  however,  be  observed,  that  no  case 
has  decided  that  this  act,  simply,  is  an  injury  to  the  market 
in  point  of  law.  But  it  is  equally  clear,  on  the  other  hand, 
that  a  custom  to  exclude  all  others  from  selling  such  com- 
modities on  the  market  days,  except  in  the  market-place,  is 
valid  in  law.  The  like  custom  was  supported  in  the  case 
of  the  Manchester  market,  in  Mosleif  v.  Walker  {a),  which 
much  resembles  the  present  case.  The  Abbot  of  West* 
minster  had  formerly  a  similar  privilege  by  custom,  (as 
appears  from  the  Gravescnd  case  (6),)  which  privilege  was 
sold  to  the  city  of  London;  and  many  analogous  usages 
are  to  be  found  in  the  books,  and  exist  in  different  places. 
Indeed,  the  validity  of  such  a  custom,  if  established,  was 
not  disputed  on  the  argument.     The  rule  must  therefore 

be  discharged. 

Rule  discharged  (c). 

(«)  9  Dowl.  &  R)l.  863  ;  7  Bam.  1834,  (post,  vol.  iii.)  William$y  B. 

&  Cressw.  40.     And  see  Prince  v.  said  that  he  sliould   reserve  the 

Lewis,  8  Dowl.  8c   R^l.  Vl\ ;    5  point  whether  a  right  to  prohibit 

Barn.  &  Cressw.  363.  sale  out  of  the  market-place  wab 

((f)  2  Browiilow's  Rep.  177.  incidental  to  an  immemorial  mar- 

(c)  In  the  Mayor,  ^'c,  of  Devizes  let.     A  rule  nisi  for  a  new  trial 

V.  Clark,  Sarum    spring    assizes,  was  obtained  £.  T.  1834. 
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1832. 


A  marriage  by 
banns,  pub- 
lished in  false 
names,  is  not 
void  under  4 
Oeo.  4,  c.  76, 
s.  22,  unless 
both  parties 
were  privy  to 
such  mispubli- 
cation. 


The  Kino  v.  The  Inhabitants  of  WttoxTON(a). 

An  order  of  two  justices,  whereby  Susamiah  Carpenter, 
called  therein  the  wife  of  James  Carpenter,  was  removed 
from  the  parish  of  Moreton  Pinkney,  in  the  county  of 
Northampton,  to  the  parish  of  Wroxton^  in  the  county  of 
Oxford,  was  confirmed  by  the  Court  of  Quarter  Sessions,  oo 
appeal,  subject  to  the  opinion  of  this  Court  on  the  follow^ 
ing  case : — 

James  Carpenter,  the  reputed  husband  of  the  pauper,  b 
legally  settled  in  Wroxton.  In  1829  he  courted  the  pauper, 
then  Susannah  Spencer,  who  was  living  in  service  at  Ken- 
nington,  near  London,  and  she  consented  to  marry  him. 
He  knew  her  name,  and  told  her  that  he  would  see  the 
banns  properly  published.  She  took  no  steps  in  the  mat- 
ter. He  told  her  that  the  banns  had  been  published.  The 
marriage  took  place  at  Kennington,  on  the  8th  of  October, 
IB29*  The  banns  had  been  published  in  the  names  of 
James  Carpenter  and  Agnes  Watts  (ft).  The  register  con- 
tained an  entry  of  the  8th  of  October,  1829#  of  the  marriage 
oi  James  Carpenter  and  Agnes  Watts  by  banns;  and  the 
parish  clerk,  who  attested  the  register,  identified"  the  pauper 
as  the  woman  married  under  the  name  of  Agnes  Watts, 
The  pauper  had  never  gone  by  the  name  of  Agnes  Watts, 
In  the  marriage  service,  the  clergyman  used  the  name  of 
Agnes,  but  no  surname.  The  pauper  who  till  then  believed 
that  she  was  about  to  be  married  iu  her  own  name,  looked 
at  Carpenter,  who  told  her  to  hold  her  tongue.  The  cere- 
mony then  proceeded.  The  clergyman  wrote  the  name  of 
Agnes  Watts  in  the  register;  and  the  pauper,  although  she 
could  write,  was  so  frightened  and  confused,  that  she  only 
made  her  mark  under  the  name  of  Agnes  Watts,     On  com- 


(a)  This  case  was  ai*gued  and 
determined  in  Easter  temi,  1833. 

(b)  It  does  not  appear  whether 


the  object  of  this  roispublication 
of  baiins  was  to  conceal  the  mar- 
riage, or  to  avoid  it. 


The  King 
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ing  out  of  church,  she  told  Carpenter  that  he  had  married         1832. 
her  by  a  wrong  name,  and  he  said  it  would  stand  good,  and 
that  the  banns  had  been  published  in  the  names  of  James  v. 

Carpenter  and  Agnes  Watts,  but  that  it  would  save  expense,  '"ij^^^^^^  ^^ 
Before  he  said  this,  the  pauper  did  not  know  that  the  banns 
had  been  published  in  a  wrong   name.      Carpenter  then 
scratched  the  name  of  Agnes  Watts  out  of  the  certificatei 
and  inserted  that  of  Susannah  Carpenter. 

Waddington  and  Reynolds  in  support  of  the  order  of  ses* 

sions.    Under  the  present  marriage  act,  4  Geo.  4,  c.  76,  this 

marriage  is  valid.    It  is  conceded  that  under  the  former 

act,  26  Geo.  2,  c.  33,  the  marriage  would  have  been  invalid 

if  both  parties  had  been  cognizant  of  the  change  of  name. 

There  is  a  material  difference  in  the  language  of  the  two 

acts.     The  second  section  of  26  Geo.  2,  c.  33,  enacted, 

that  no  parson  should  be  obliged  to  publish  banns  of  ma* 

trimpny. unless  the  persons  to  be  married  should^  seven  days 

at  least  before  the  time  required  for  the  first  publication 

of. such  banns,  deliver  a  notice  in  writing  of  their  true 

christian   and   surnames.       The    eighth  section    declared 

all  marriages  solemnized  without  publication  of  banns  or 

licence,  void.     The  22d  section  of  4  Geo.  4,  c.  76,  enacted, 

that  if  any  persons  should  knoioingly  and  icHfully  intermarry 

without  due  publication  of  banns,  the  marriage  of  such 

persons  should  be  null  and  void.     In  Wiltshire  v.  Prince  (a) 

the  distinction  was  most  clearly  drawn  by  Dr.  Lushington 

between   the  two   cases.      The   publication   of  banns  is 

usually  intrusted  to  the  intended  husband,  and  if  it  be  held 

that  the  marriage  is  invalid,  the  consequence  will  be  that  the 

husband  may  by  his  own  fraudulent  act  avoid  the  contract. 

It  was  to  prevent  this  that  the  present  marriage  act  was 

passed. 

It  has  been  held,  that  the  marriage  acts  being  in  restraint 
of  the  right  of  marriage,  are  to  be  construed  strictly,  Hodg- 

(a)  3  Uagg.  Eccl.  Rep.  334. 


i 
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18S2.         kinson  v.    Wilkie  (a) ;   Dalrymple  v.    Dalrymple  (A).      In 

Jj^*^^^       order  to  render  the  marriage  invalid^  the  parties  are  "  koow- 

V.  ingly  and  wilfully"  to  intermarry  without  due  publication  of 

^W^owk"^  banns.     If,  therefore,  a  strict  coustnictiou  be  adopted,  it 

cannot  be  said  that  Susannah  Carpenter  knowingly  married 
in  a  false  name.  To  come  within  the  terms  of  the  section, 
it  is  necessary  that  each  party  should  be  aware  diat  the 
marriage  is  in  a  wrong  name.  The  9th  Anne,  c.  10»  im* 
poses  a  penalty  on  a  postmaster  wittingly,  willingly  and 
kuowingly  detaining  letters.  The  Court  held  that  a  penalty 
under  this  act  wad  not  incurred  where  a  postmaster  delivered 
letters  to  an  assignee  addressed  to  a  bankrupt  bon&  fide 
believing  that  the  assignee  was  entitled  to  have  them,  Afei* 
relies  v.  Banning  (c).  In  this  case,  Susannah  Carpenter 
did  not  know  that  the  banns  had  been  published  in  a  false 
name  until  after  the  marriage  was  solemnized.  The  £dd 
section  assumes  that  a  marriage  may  be  valid  where  one  of 
the  parties  knew  that  the  banns  had  not  been  duly  pub* 
lished ;  that  section  enacts,  '^  if  any  valid  marriage  shall 
be  procured  by  a  party  thereto  to  be  solemnized  by  banns 
between  persons,  one  or  both  of  whom  shall  be  under  the 
age  of  twenty-one  years,  not  being  a  widower  or  widow, 
such  party  knowing  that  such  person  under  the  age  of 
twenty-one  years  had  a  parent  or  guardian  then  living,  and 
that  such  marriage  was  had  without  the  consent  of  such 
parent  or  guardian,  and  knowing  that  banns  had  not  been 
duly  published  according  to  the  provisions  of  this  act,  and 
having  knowingly  caused  and  procured  the  undue  publica* 
tion  of  banns,  then  it  shall  be  lawful  for  the  attorney-general 
to  sue  for  a  forfeiture  of  all  estate,  &c.  which  hath  accrued 
«  or  shall  accrue  to  the  party  so  offending  6y  farce  of  such 

marriage,**  The  22d  section  speaks  of  '^persons  who  should 
knowingly"  intermarry.  This  use  of  the  plural  number  im- 
ports, that  to  make  the  marriage  void  both  parties  should 
be  aware  of  the  fraud.     When  the  statute  is  intended  to 

(ii)   1  Ilagg.  (.'oiisibt.  Rep.  262.        »on,  pabbiui. 

(6)  Dalrvin|)les  case,  by  Dod-  {c)  2  Bain.&  Adol.  OOP. 
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apply  to  the  acts  of  either  of  the  parties  individually,  it  is  so         1832. 

expressed,  as  in  sections  7  and  14.  'v^n^^^ 

'^  The  KiMG 

V. 

Dwarris  and  Humfrey  contrd.     The  question  undoubt-  Inhabitants  of 
ediy  arises  on  the  22d  section  of  4  Geo.  4,  c.  76 ;   and  to     ^«^*'^^- 
invalidate  a  marriage  two  circumstances  must  concur : — 
first,  absence  of  due  publication  of  the  banns  ;  and  se- 
condly, intermarriage  with  a  knowledge  of  that  fact. 

The  act  of  26  Geo.  2  is  only  a  confirmation  of  the  previous  pjrst  point : 

law.     Before  that  statute  it  was  necessary  to  give  notice  InsuflScient 

publication. 
on  three  bolydays.     By  a  series  of  decisions  on  26  Geo.  % 

c.  33,  it  is  established,  that  the  banns  must  be  published  in 
the  proper  names  of  the  parties,  acquired  either  by  baptism 
oi*  by  reputation.  Notoriety  was  the  object  of  the  act,  and 
that  object  has  been  entirely  frustrated  in  this  case.  Sec- 
tion 7  shews  the  intention  of  the  legislature.  It  requires 
the  patties,  seven  days  at  least  before  the  time  appointed 
for  the  publication  of  the  banns,  respectively  to  deliver  notice 
in  writing  of  their  true  Christian  names  and  surnames. 
The  authorities  on  the  construction  of  26  Geo.  2,  c.  33,  are 
collected  in  Rex  v.  Billinghurst  {a),  and  are  classified  by 
Lord  TetUerden  in  Rex  v.  Tibshelf  (J)).  The  result  of  the 
cases  is,  that  where  the  banns  are  published  in  a  name  or 
names  totally  different  from  those  which  the  parties,  or  one 
of  them,  ever  used,  or  by  which  they  or  he  or  she  were  ever 
known,  the  marriage  founded  upon  that  publication  is  inva- 
lid ;  but  if  there  be  a  partial  variation  of  name  only,  as  the 
alteration  of  a  letter  or  letters,  or  the  addition  or  suppression 
of  one  Christian  name,  the  publication  may  or  may  not  be 
void ;  the  supposed  misdescription  may  be  explained,  and  it 
becomes  the  subject  of  inquiry,  whether  it  was  consistent 
with  honesty  of  purpose,  or  arose  from  a  fraudulent  intention. 
In  this  case  the  name  of  the  woman  is  entirely  different,  and 
a  publication  in  a  false  name  is  no  publication. 

Then  as  to  the  question  whether  the  parties  did  hnmingly  |«f^od  point: 

Scienter, 
(a)  3  Maule  &  Selw.  250.  (6)  1  Barn.  &  Adol.  190. 
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1833.         and  wilfully  intermarry  without  due  publication  of  banns  1 

!^f^^      The  test  of  this  is  the  conduct  of  each  party  at  the  time  of 

V,  the  marriage.     The  object  of  the  man  clearly  was  to  elude 

^"wRoxToir  ^^  ^^^  statute.     It  is  avowed  by  the  man  that  his  motive  was 

to  save  expense.  But  it  is  said,  that  the  words  in  the  22d 
section  are  in  the  plural,  and  it  is  necessary  that  boik  per- 
sons should  knowingly  intermarry.  By  section  7  it  is  en- 
acted,  that  no  person  shidl  be  obliged  to  publish  the  banns 
of  matrimony  between  any  persons  whatsoever,  unless  the 
persons  to  be  married  shall,  seven  days  at  the  least  befiore 
the  time  required  for  the  first  publication  of  such  banns, 
respectively  deliver  to  such  person  a  notice  in  writing,  dated 
on  the  day  on  which  the  same  shall  be  so  delivered,  of  their 
true  Christian  and  surnames,  and  of  the  house  or  houses  of 
their  respective  abodes  within  such  parish,  and  of  the  time 
during  which  they  have  dwelt,  inhabited,  or  lodged  in  such 
house  or  houses  respectively.  The  word  '^  persons,''  in  tku 
section  must  mean  either  of  the  parties,  not  both ;  and  there 
is  therefore  no  reason  why  a  similar  interpretation  should 
not  be  put  on  the  section  in  question.  But  even  with  re- 
spect to  the  woman,  as  soon  as  the  clergyman  addressed 
her  by  the  name  of  Agnes,  she  must  have  known  that  she 
was  not  called  by  her  right  name,  and  that  there  had  been 
a  false  description  of  her.  Her  attention  was  drawn  to  the 
false  description  during  the  ceremony;  as  socm  as  it  was 
over,  she  said  to  her  husband,  you  have  married  ode  by  a 
wrong  name.  She  afterwards  put  her  mark  to  the  register, 
although  she  could  write. 

Cur.  advm  vuU. 

Denman,  C.  J.  delivered  the  judgment  of  the  Court 
In  this  case  the  sessions  confirmed  an  order  for  the 
removal  of  Susannah  Carpenter  as  the  wife  of  James  Car- 
penter.  The  question  was,  whether  she  was  his  wife,  and 
turned  upon  the  22d  section  of  4  Geo.  4,  c.  76,  the  marriage 
act  in  force  in  1829>  when  the  ceremony  was  performed. 
The  case  stated  that  James  Carpenter  prevailed  upon  6'f<* 
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kannah  Spencer  to  marry  him,  and  told  her  he  would  see  the         1832. 
banns  properly  published^  and  afterwards  that  they  had  been     ^^^T^^^  • 
published;  and  that  she  took  no  steps  in  the  matter.     He^  v. 

however,  procured  the  banns  to  be  published  in  the  names  of  I«>h*hitants  of 
Jamet  Carpenter  and  Agnes  Watts,  which  latter  name  the  pau- 
per had  never  borne.  In  performing  the  service,  the  clergy- 
man applied  to  her  the  name  of  Agnes,  till  which  time  she 
believed  that  she  was  about  to  be  married  by  her  own  name, 
and  she  did  not  know,  until  after  the  marriage,  that  the 
banns  had  been  published  in  a  wrong  name.  The  facts 
above  recited  are  the  only  material  ones  in  the  case.  To 
shew  the  marriage  void,  the  case  of  Rex  v.  TibshelJ\a), 
decided  in  this  Court  in  Trinity,  term  1830,  was  relied 
upon.  That  case  was  decided  under  the  26th  Geo.  2,  c.  33, 
which  by  section  8  provides  that  all  marriages  that  shall  be 
solemnized  without  publication  of  banns  or  licence,  shall  be 
null  and  void,  to  all  intents  and  purposes  whatsoever.  And 
in  a  series  of  decisions  on  that  statute,  founded  on  a  refer- 
ence to  the  second  section,  it  was  held,  that  the  banns  were 
to  be  published  in  the  true  names  of  the  parties,  otherwise 
it  was  no  publication  at  all. 

The  words  of  the  present  act  are  wholly,  and,  we  must 
presume,  advisedly,  different.  The  only  clause  avoiding  a 
marriage  for  want  of  banns  is  the  22d,  which  enacts,  that 
if  any  persons  shall  knowingly  and  wilfully  intermarry 
without  due  publication  of  banns,  or  a  licence  first  had  and 
obtained,  the  marriages  of  such  persons  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever. 

We  are  of  opinion,  that  in  order  to  invalidate  a  marriage 
under  this  enactment,  it  must  be  contracted  by  both  par- 
ties with  a  knowledge  that  no  due  publication  of  the  banns 
had  taken  place.  Now  the  sessions  have  here  negatived 
such  knowledge  on  the  part  of  the  pauper. 

The  only  decision  which  is  reported  on  the  effect  of  this 
section,  is  that  of  the  case  of  Wiltshire  v.  Prince,  otherwise 

(a)  1  Bam.  &  Adol.  190. 
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.1832.         Wiltshire  {a),  in  which  Dr.  Lushington  expsessly  founded 


his  judgment  of  nullity  on  the  fact^  that  both  the  man  and 
9,  the  woman  were  aware  that  the  banns  had  been  published 

Inhabitants  of  jp  ^  manner  calculated  to  conceal  the  identity  of  one  of  the 

Wroxtom.  \ 

parties.     We  therefore  think  the  marriage  valid,  and  confirm 

the  order. 

Order  of  Sessions  confirmed. 

(a)  3  Hagg.  Eccl.  Rep.  332. 


The    King  v.  Bateman   and   Hart,   Justices  of 

Foi-KSTONE(a). 

'^®^^°'* K*  k-o   A.  Rule  nisi  had  been  obtained  for  a  mandamus  to  the 
party  who  has 

sustained  defendants  to  appoint  a  special  session,  pursuant  to  7  &  8 

3or^the  (^^0^  ^»  c.  31,  s.  8^  to  hear  and  determine  the  claim  of 

felonious  act  Clark  Towsey,  for  damage  occasioned  by  his  house  being 

require,  under  partly  destroyed  by   rioters.     The  damage   sustained  by 

^  ^1®  ^o^*  t'  Towsey  was  under  30/.,  and  five  days  after  the  attack  upon 

holding  of  a  the    hoQse,  notice   m   writmg,  that  he   intended    to   claim 

^r*2earine^"*  compensation,  was  served  by  Towsej/  upon  the  constable  of 

and  deterrain-  Folkstone.     This    notice   required   the   constable,   within 

for  compensa-  seven  days  of  the  receipt  of  the  notice,  to  exhibit  the  same 

tion,  it  must  (q  two  justices  of  Folkstone,  that  they  might  appoint  a 

within  seven  time  and  place  for  holding  a  special  session  to  determine 

dajs  after  the  jj^^  claim.     The  same  notice  had  also  been  served  upon 

commission  of  ^ 

the  offence  he    the  defendants ;  but  they  had  not  held  a  special  session  to 

justice  of  the*    dispose  of  the  claim.     These  circumstances  were  stated  in 

Keace,  and  that  rou;seys  affidavit, 
e  has  com- 
plied with  all 

the  other  re-  Sir  James  Scarlett  shewed  cause.     By  the  third  section, 

auisites  of  the  ••       .  .       . 

lird  section,     no  summary  proceeding  is  maintainable  unless  the  person 

In  the  ab-     damnified  shall,  within  seven  days  after  the  commission  of 
sence  oi  an  ■' 

affidavit  verify-  the  offence,  go  before  some  justice,  state  upon   oath  the 

ing  these  facts 

(in  general  (a)  This  case  was  heard  and  determined  in  Hilary  term,  1833. 

terms,)  the 

Court  will  not  grant  a  mandamus  for  the  holding  of  a  petty  sessions  for  sach  purpose. 


The  King 

V. 


CASES  IN  THE  KING's  BENCH.  719 

name  of  the  oflfenders,  if  known,  submit  to  the  examination         i83?. 
of  such  justice  touching  the  circumstances  of  the   offence, 
and    become    bound    by    recognizance    to   prosecute    the 
offenders  when  apprehended.     It  does  not  appear  that  the      J«»t><^e«  «^ 
applicant  has  done  that  which  is  required  by  this  section. 

Piatt,  in  support  of  the  rule.  The  applicant  has  com- 
plied with  the  terms  of  the  eighth  section.  Assuming  that 
it  is  necessary  to  comply  with  the  requisitions  of  the  third 
section^  that  will  form  an  objection  to  the  hearing  of  the 
claim  when  the  party  comes  before  the  petty  sessions. 
The  application  at  present  is,  that  the  Court  may  cause  a 
Court  of  Petty  Sessions  to  be  held,  that  the  party  may  there 
establish  his  claim,  if  entitled  by  law.  It  is  possible  that 
the  party  may  have  complied  with  the  requisitions  of  the 
third  section.  If  that  section  has  not  been  pursued,  that 
may  be  returned  to  the  mandamus.  [Littledafe,  J.  Why 
are  we  to  desire  the  magistrates  to  meet,  when  it  is  not 
stated  to  us  that  all  the  requisites  of  the  statute  have  been 
complied  with?]  If  the  Court  refuse  a  mandamus  the 
party  has  no  remedy. 

By  the  Court. — We  will  enlarge  the  rule  until  next 
term,  to  give  the  party  an  opportunity  of  making  an  affi- 
davit that  the  requisites  of  the  statute  have  been  complied 
with. 

In  the  following  term,  no  further  affidavit  having  been 
made. 

Rule  discharged,  with  costs  (a). 

(o)  See  further,  as  to  proceed-  130,  9  Bam.  &  Cressw.  134;  The 

ings  upon  the  statute,  7  &  8  Geo.  Duke  ofNeweastlew,  The  Hundred 

4,  c.  31,  Pellew  v.   The  Hundred  o/"Brojr/cw«,  ante,  601. 
of  East  Wonford,  4  Mano.  &  llvl. 
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18S2. 

^"^^"^^  Empson  V.  SoDEN  and  another  (a). 

Tenant  for       TrOVER  for  a  cart-load  of  box  and  1000  plants  of  boi. 
garden  has        Plea:  the  general  issue.    At  the  trial  before  Denman,  C.  J., 

no  right  to  re-  gt  the  Warwick  spring  assizes,  1833,  the  following  facts 
rooTe  a  border  i 

of  box  planted  appeared  : 

by  himself.  Tenant  for  years  of  a  house  and  garden  planted  some  box 

as  a  border  to  a  walk^  and  previously  to  the  expiration  of 
the  tenancy  sold  the  box  to  the  plaintiff,  who,  after  the 
expiration  of  the  tenancy,  entered  the  garden  for  the  pur- 
pose of  taking  up  the  box,  and  dug  up  some  plants,  which 
he  was  prevented  from  carrying  away  by  the  incoming 
tenant,  one  of  the  defendants.  Some  evidence  was  given  to 
shew  that  the  outgoing  tenant  had  permission  from  the  in- 
coming tenant  to  leave  the  box  in  the  ground  until  it  could 
conveniently  be  removed.  The  learned  Chief  Justice  non- 
suited the  plaintiff,  giving  him  leave  to  move  to  enter  a 
verdict,  with  one  shilling  damages. 

Humfrey  now  moved  on  behalf  of  the  plaintiff  accord- 
ingly. The  case  turned  upon  the  question,  whether  box 
planted  by  the  tenant  could  be  removed  by  him  during  the 
term.  In  Co.  LUt.{b)  it  is  said,  "  If  the  tenant  cut  down  or 
destroy  any  fruii  trees  growing  in  the  garden  or  orchard,  it 
is  waste.'*  The  severity  of  the  old  law  on  this  subject  has 
been  much  relaxed,  and  every  modern  case  has  departed 
further  from  the  ancient  rule;  Grymes  v.  Boweren  (c).  In 
Amos  and  Ftrard  on  Fixtures(d),  the  result  and  the  prin- 
ciple of  the  modem  cases  is  thus  stated :  **  that  a  tenant  is 
entitled  to  take  away  certain  things  which  he  has,  at  his 
own  expense,  affixed  to  the  demised  premises,  for  the  pur- 
pose of  ornament  and  furniture.''     And  the  principle  on 

(a)  This  case  was  heard  and      however  relates  to  waste  committed 
determined  in  Easter  term,  1833.        in  houses  only,)  Hal.  MSS."    And 

(b)  53  fl,  citing  "T.  7  H.  6,  fo.      see  3  Tho.  Co.  Litt.  «35. 

38,  pi.  47;  M.  44  E.  3,  fo.  44,  pi.  (c)  6  fiingh.  437;  4  Moore  & 

52,"  and    (in    Hai^raye*s    note,)      Payne,  143. 
•«  M.  14  H.  4, fo.  1 2,  pi.  11,  (which  (J)  Page  77. 
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which  this  rule  is  founded  appears  to  be,  that  as  annexa- 
tions of  this  nature  must  generally  be  designed  for  tempo- 
rary purposes  only,  it  would  greatly  incommode  tenants  in 
the  enjoyment  of  their  estates,  if  by  every  slight  attach- 
ment to  the  freehold  the  property  should  be  immediately 
changed  and  pass  over  to  the  reversioner.".  [Parke,  J.  It 
might  as  well  be  contended  tliat  a  tenant  could  lake  up 
hedges  (a)."] 

By  the  Court. — We  cannot  grant  a  rule. 


(a)  '*  If  there  be  a  quickset  liedge 
of  white  thorn,  if  the  tenant  stub 
it  up  or  suffer  it  to  be  destroyed, 
this  is  destruction,''*  Co:  Litt.  5S  a, 
citing  T.  46  £.  3,  fo.  17,  pi.  IS, 
(waste  in  cutting  white  and  black 


Rule  re  fused  r 

thorns  generally,  without  reference 
to  hedges);  T.  9  H.  G,  fo.  10,  pi.  29, 
(which  is  contra,  the  writ  of  waste 
being  there  held  good  for  oaks  and 
bad  for  thorn t);  and  12  H.  8,  fo.  1, 
pi.  1,  (a  case  of  timber  trees). 


Dickenson  v,  Naule. 


Assumpsit    for  goods    sold    and   delivered.      Plea :  -4.  having 
non  assumpsit.     At  the  trial  before  Denman,  C.  J.,  at  the  ^f^.  in  which 
hst  spring  assizes  for  the  county  of  Lincoln^  the  following  **>®  supposed 


facts  appeared : 


herself  to  be 
*  appointed  ex- 

The  plaintiff,  an  auctioneer,  by  the  direction  of  Mrs.  «cuinx,em- 
■^  '    /  ploys  C,  an 

Amie  Court,  sold  goods  by  auction  to  the  defendant,  who  auctioneer,  to 
was  about  to  take  them  away,  when  the  plaintiff  objected  *f  ^^  ^'fhey* 
to  their  removal  without  payment.    Upon  this  the  defendant  ar©  sold  to  p., 
promised  the  plaintiff  to  pay  for  the  goods  as  soon  as  the  ducement  to 
bill  was  made   out.     The  plaintiff's  employer  had  been  C.  to  let  him 
married  to  Court,  and  had  lived  with  him  as  his  wife,  in  goods  without 

ignorance   that  at  the  time  her  marriage  with  him  took  pay"}®"^^'^- 
**  ^  pressly  pro- 

place.  Court  was  the  husband  of  another  woman.     Court  misestopay 

by  his  will  had  bequeathed  his  good^  *'  to  his  wife  j4tine"  the^biU^haS^ 

aqd  appointed  her  his  executrix.     This  will  the  plaintiff's  ^e  made  out. 

Probate  is 
afterwards  granted  to  E.,  the  real  executrix,  who  gives  notice  to  D.  not  to  pay  the  price 
to  C.     Notwithstanding  the  express  promise,  C.  cannot  sue  D,  for  the  price. 

3  A 
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1833. 


DfCKEJfSOll 
V. 

Naule. 
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employer  had  proved  as  executrix.  At  a  considerable 
period  after  the  sale  had  elapsed »  it  was  discovered  Uiat 
Court  had  a  former  wife  living  of  the  name  of  Anne.  The 
first  wife  obtained  probate  of  the  will  and  gave  notice  to  the 
defendant  to  pay  the  price  of  the  goods  to  her.  The  de- 
fendant paid  S/.  U.  into  Court,  on  account  of  the  auction 
duty.  The  Lord  Chief  Justice  nonsuited  the  plaiotiff^but 
gave  him  leave  to  move  to  enter  a  verdict  for  the  price  of 
the  goods. 


Humfiey  now  moved  accordingly.  The  auctioneer  may 
maintain  this  action,  although  when  he  receives  the  purchase 
money  he  may  perhaps  be  considered  as  holding  it  for  the 
benefit  of  the  party  who  now  appears  to  be  the  lawful  exe- 
cutrix; Williams  y.  Millington(a)\  Coppinv.  Walker  {b).  In 
Coppin  V.  Craig  {c),  the  Court  intimated  a  doubt,  whether 
an  action  did  not  accrue  to  the  auctioneer,  who  had  a  lien  as 
well  on  the  proceeds  of  the  sale  as  on  the  specific  article, 
upon  an  implied  promise  of  the  defendant  to  pay  him  the 
price,  in  consideration  of  his  foregoing  his  lien  and  deliver- 
ing the  goods  without  payment,  in  analogy  to  the  cases 
decided  on  the  delivery  of  goods  by  the  master  of  a  ship 
without  payment  of  freight(£().  Here  there  was  an  express 
promise  to  the  auctioneer  to  pay  him  the  price  of  the  goods. 
Besides  the  auction  duty,  which  was  paid  into  Court,  the 
auctioneer  had  a  lien  for  his  commission.  \^Parke,  J.  Were 
the  goods  sold  as  the  goods  of  the  executrix  of  Court?] 
No  particulars  of  sale  were  produced  at  the  trial.  A  con- 
tract with  the  auctioneer  will  be  implied  from  the  circum^ 
stance  of  the  purchaser  having  taken  away  the  goods  with- 
out paying  for  them;  Cock  v.  Taylor (e).  In  Brown  v« 
Staton{f)  it  was  held,  that  an  auctioneer  who  delivered 
goods  without  receiving  the  price  of  them,  was  liable  for 
not  paying  over  the  price  to  the  owner.     Injustice  may 


(a)  iH.fila.  81. 
(5)  7  Taunt.  237. 
(r)  Ibid.  243, 


(</)  Abbott,  L.  S.  5th  ed.  385. 

(e)   13  East,  399. 

(/)  3  Chitty**  Rep.  3^. 
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therefore  be  done  to  the  plaintiff,  if  he  is  not  allowed  to 
recover  in  this  action. 

Cur.  adv.  vult. 

Denman,  C.  J.,  during  the  term  (a),  delivered  the  judg- 
ment of  the  Court.    ' 

We  are  of  opinion  that  no  rule  should  be  granted.  The 
action  was  brought  for  the  price  of  goods,  by  an  auctioneer 
employed  by  a  supposed  executrix  named  jlnne  Court,  to 
sell  the  property  of  the  testator  as  the  goods  of  the  execu- 
trix ;  but  before  the  goods  were  paid  for  it  appeared  that 
another  person  was  the  real  executrix  (6),  who  gave  notice 
to  the  defendant  of  that  fact,  and  claimed  payment  of  the 
money.  For  the  plaintiff,  it  was  contended  that  an  auc- 
tioneer has  a  right  of  action  for  goods  sold  by  him  in  the 
course  of  his  business.  And  undoubtedly  the  auctioneer 
may  sue  where  the  right  of  no  third  person  has  intervened. 
But  where  such  right  is  established,  and  the  person  em- 
ploying the  auctioneer  is  proved  not  to  have  been  the 
owner,  it  then  becomes  clear  that  the  auctioneer,  (who  can 
have  no  interest  in  the  goods  but  what  he  derives  from  his 
employer,)  has  no  longer  any  claim  upon  the  property  against 
the  right  owner.  The  defendant  was  therefore  justified  in 
withholding  payment  to  the  agent  of  the  supposed  execu- 
trix, after  having  received  notice  of  the  title  of  the  real 
executrix,  to  whom  he  is  certainly  liable. 


723 


1833. 


Dickenson 

V. 

Naule. 


Rule  refused. 


(a)  Easter  term,  1833. 

(5)  Evidence  was  offered  at  the 
trial  for  the  purpose  of  shewing 
that  the  wife  de  facto  was  the  per- 
son whom  the  testator  intended  to 
make  his  executrix  and  residuary 


legatee;  but  this  evidence  was  re- 
jected. And  see  Hampthire  v. 
Pierce,  2  Vez.  sen.  316;  Parton$ 
V,  Parsons,  1  Ves.  jun.  266 ;  Smiti 
V.  Coney,  6  Ves.  jun.  42 ;  Thomas 
V.  Thomas,  6  T.  R.  671. 


o  A 


o 
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t833. 

^'  WooDBRiDGE, Assignee  of  Parker,  and  Ayer  and  others 

Assignees  of  Ellis,  v.  Swann  and  others. 

^^^j»ft«^tho  Assumpsit,  for  money  had  and  received.  Plea:  non 
his  fwitner  B.,  assumpsit,   with   notice  of  set-off.      At  the   trial    before 

^^tcTUwl-  ^^^^^"9  C-  ^'^^  ^^^  London  sittings  after  last  term,  it 
vent,  pav8  in  appeared  that  the  action  \vas  brought  to  recover  two  sums 
nK>ney"o*£.      ®^  900/.  each,  under  the  following  circumstances : — 

their  banker,  Ellis  and  Parker  were  in  partnership  together  as  wino- 
to  meet  their  ,  ,  ,  •  •      i       i   r      i  i 

current  en-        merchants,  and  kept  an  account  with  the  defendants,  who 

gagenjents,  ^g^e  bankers  at  York.  On  the  22d  of  March,  1827,  a 
fwd  tbemoney  ... 

is  so  applied,     commission  of  bankrupt  issued  against  Ellis;  at  which  time 

Uco^^b^k-  ^  balance  was  due  to  the  defendants  of  2482/.  from  the  firm 
nipt.  This  of  Ellis  and  Parker.  After  Ellis's  bankruptcy,  Parker, 
Hd  and  C.  is     ^'^^  continued  to  carry  on  the  trade  under  the  old  firm, 

not  liable  for     believing  that  firm  to  be  solvent,  paid  into  the  bank  of  the 

the  amount  to  . 

the  assignees     defendants  900/.  part  of  the  partnership  funds,  to  be  apphed 

^^A  *whi?st^  by  the  defendants  in  pa3^nient  pf  running  bills  of  Ellis  wd 
solvent,  and  Parker  payable  at  the  defendants'  bank.  QOOl,  was  applied 
of  B^opened  accordingly.  This  was  the  first  sum  of  900/.  Shortly  after 
an6«v  account  the  bankruptcy  of  Ellis,  it  was  arranged  by  his  assignees 
paid  in  money  Bxid  Parker,  that  the  outstanding  debts  of  Ellis  and  Parker 

to  discharge      should  be  got  in  and  paid  into  the  defendants'  bank  to  a 

an  old  debt,  .       ®  '^       ,  .       •> 

which  money    uew:  accoimt,  opened  by  the  defendants  with  Parker  and 

'KrMsf  ne^*  ^^^  assignees  of  Ellis  jointly^  and  that  the  amount  so  paid 
o{ B,tLndo(A,  in  should,  when  Ellis's  assignees  and  Parker  should  so 
theamouur^*^  direct^  iie. transferred  to  the  credit  of  Ellis  and  Parkers 
from  C.  account  with    the  defendants.     Parker  subsequently  ob- 

tafined '  tfee  consent  of  the  assignees  to  the  transfer  of  the 
slim  of  900/.;  which  was  accordingly  transferred.  Hiis  was 
the  second  sum  of  9(X)/.  On  the  15tli  May,  1829,  Parker 
became  bankrupt.  The  learned  chief  justice  was  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover  either  of  the 
sums  of  900/.;  and  he  directed  the  jury  to  find  a  verdict  for 
the  defendants,  but  gave  the  plaintiffs  leave  to  move  to  enter 
a  verdict  for  the  two  sums  of  900/.or  either  of  them. 


CASES  IN  THE  KINg's  BENCH.  725 

Sir  James  Scarlett  now  moved  accordingly.     With  re-         1833. 
spect  to  the  first  900/.,  the  question  arises^  whether  a  solvent 
partner  can  dispose  of  the  partnership  property,  after  the  v. 

bankruptcy  of  his  co-partner,  without  the  consent  of  the       Swahii. 
assignees  of  the  latter.     Harvey  v.  Crickett{a)  was  cited  at  ^""'•"">- 
the  trial  in  affirmance  of  that  position;  but  in  Wait,  in  re  {by, 
Lord  EldoTi,  C.  decided  the  contrary.    With  reference  to  an 
execution  by  a  separate  creditor  of  one  partner  against  the 
efl^ects  of  the  firm,  the  Chancellor  says,  **  that  it  always  ap- 
peared to  him  that  the  interest  of  the  individual  partner 
was  all  that  a  creditor  of  that  individual  could  take,  and 
that  he.  must  take  it  subject  to  all  the  partnership  dealings.'* 
With  reference  to  the  interest  remaining  in  one  partner; 
after  an  act  of  bankruptcy  by  the  other.  Lord  Eldon  says^ 
"  if  there  is  a  partnership  of  ji.  and  B.,  the  moment  an 
act  of  bankruptcy  is  committed  by  one  of  them,  {A.  for 
example,)  if  a  commission  is  issued  on  that  day,  or  one  is 
afterwards  taken  out  which  has  effect  from  that  time, — from 
that  moment  the  partnership  is  put  an  end  to.     The  ques- 
tion then  is,  what  is  the  property  of  the  insolvent  partner 
it.,  and  what  is  the  property  of  the  solvent  partner  jB.? 
A.  may  have  no  interest  in  the  joint  effects ;  no  property  at 
all;  I  mean,  they  may  have  no  separate  or  respective  inter<^ 
ests;  because,  until  the  whole  demands  of  both  A.  and  B. 
are  settled,  you  cannot  say  whether  anything  remains  to  be 
divided ;  and  that  must  depend,  not  only  on  the  demands 
against  both,  but  on  the  demands  which  they  may   have 
against  each  other."    In  Ramsbottom  v.  L.ewis{c)  it  was 
held,  that  **  after  a  secret  act  of  bankruptcy  committed  by 
one  of  two  partners,  the  other  cannot,  by  indorsement  in  the  v^ 
name  of  the  firm,  transfer  negotiable  securities  which  existed        ^ 
before  the  act  of  bankruptcy;"  Abel  v.  Sutton (d).     The 
result  of  these  cases  is,  that  a  solvent  partner,  after  the  bank- 
ruptcy of  his  co-partner,  cannot  dispose  of  the  partnership 
funds.     [Parke,  J.  Yet  the  solvent  partner  is  liable  to  pay 

(a)  5  Maule  &  Selw.  336.  (c)  t  Campb.  279. 

(6)  1  Jac.  &  Walk.  605.  {fi)  3  Esp.  N.  P.  C.  108. 
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ihe  partnership  debts.  In  tVaitf  in  re,  Liord  Eldou  is  con- 
sidering the  equitable  rights  of  the  partners.  According  to 
the  argument  now  urged,  if  an  opulent  firm  had  an  in- 
solvent partner,  no  transfer  of  the  partnership  funds  c6uld 
be  made.]  A  solvent  partner  has  no  right  to  appropriate 
the  joint  funds,  unless  there  be  sufficient  to  pay  all  the 
creditors  of  the  firm.  The  policy  of  the  bankrupt  law  is  to 
distribute  the  property  equally  amongst  the  creditors ;  and 
Parker  had  no  right  to  frustrate  that  object  and  apply  the 
partnership  property  in  favour  of  one  of  the  creditors* 

With  respect  to  the  latter  sum  of  900/.,  the  bankers  were 
aware  that  it  had  been  paid  into  their  hands  for  the  purpose 
of  making  an  equal  distribution  among  the  creditors ;  and 
knowing  that,  they  were  not  justified  in  applying  it  in  ady 
other  manner ;  Stewart  v.  Lee  (a). 

Cur.  adv.  vuU* 


First  sum. 


Denmak,  C.J.  (6)  delivered  the  judgment  of  the  Court. 
After  stating  the  facts  of  the  case,  his  lordship  proceeded 
as  follows. 

It  is  quite  clear  that  Ellis's  share  of  the  joint  effects  was 
transferred  to  his  assignees  by  relation  to  his  act  of  bank- 
ruptcy ;  and  it  is  equally  clear  that  Parker's  share  remained 
in  himself  after  the  bankruptcy  of  Ellis.  The  assignees 
and  the  solvent  partner  were  therefore  tenants  in  common 
of  all  the  partnership  funds.  It  follows,  that  those  who 
claim  under  the  solvent  partner  are  in  the  same  situation; 
and,  according  to  Harvey  v.  Crickett  (c),  it  makes  no  dif- 
ference whether,  at  the  time  of  acquiring  the  interest  of  the 
solvent  partner,  the  party  claiming  under  him  had  notice  of 
the  bankruptcy  or  not.  In  that  case  all  the  previous  deci- 
sions were  considered ;  and  the  result  of  them  is,  that  a  cre- 
ditor of  the  firm  who  is  paid,  fairly  and  without  any  con- 
templation of  bankruptcy,  by  the  solvent  partner,  after  the 
bankruptcy  of  another  partner,  has  a  good  defence  at  law 


(a)  1  Mood.&  Malk.  158. 

(b)  This  case  was  argued  and 


determined  in  Easter  term,  1833. 
(r)  5  Maule  &  S«lw  336. 
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to  an  action  brought  by  the  assignees  of  the  bankrupt  part* 
ner  and  by  the  solvent  partner  himself. 

It  was  however  urged  that  In  re  Wait  (a),  decided  by 
Lord  Eldon,  was  a  subsequent  authority  to  the  contrary ; 
and  if,  upon  referring  to  that  case,  we  had  thought  that  it 
had  thrown  any  doubt  upon  the  previous  decisions  in  courts 
of  law  upon  this  subject^  we  certainly  should  have  granted 
a  rule,  with  a  view  to  the  reconsideration  of  so  important  a 
question.  But  we  are  clearly  of  opinion  that  the  authority 
of  those  cases  is  left  untouched.  The  chancellor,  sitting  in 
bankruptcy,  exercises  both  a  legal  and  an  equitable  jurisdic- 
tion^ and  in  the  case  cited,  and  in  that  of  Dullon  v.  Mor- 
rison  (6),  Lord  Eldon  is  considering  the  equitable  rights  of 
the  assignees  of  the  bankrupt  partner,  representing  the  . 
general  creditors. 

Whether  the  assignees  of  Ellis,  for  the  purpose  of  paying 
the  general  creditors,  have,  in  this  particular  case,  any 
equitable  claims  against  the  defendants  for  the  money 
which  has  been  paid  to  tliem  fairly  and  honestly,  and  in  the 
course  of  business,  by  the  solvent  partner,  is  a  question 
which  it  does  not  belong  to  a  court  of  law  to  decide 

With  respect  to  the  latter  sum  of  900/.,  which  was  paid  Second  sum. 
with  the  full  consent  of  Parker  and  of  the  assignees  of 
ElliSf  and  without  the  least  suspicion  of  fraud,  there  is  not 
any  question ;  as  it  is  quite  clear  that  the  assignees  of  Ellis, 
and  Parker  before  his  bankruptcy,  could  not  have  recovered 
it  back ;  and  it  is  equally  clear  that  the  assignees  of  both 
have  no  right  to  sue  for  it.     We  therefore  refuse  the  rule. 

Rule  refused. 

(a)  I  Jac,  &  Walk.  605.  (h)  17  Vcs.  104. 
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^"^'v^^         Barron,  Gent,  one  &c.  r.  Husband,  Gent,  one  &c* 

Thea8$ignees    ASSUMPSIT,  for  money  had  and  received,  &c.     Plea: 
gave  B.,  their  non-assumpsit.     At  the  trial  before  Parke,  J.  at  the  Devon 
solicitor,  a       spring  assizes,  1 333,  the  following  facts  appeared  : 
amount  of  1817.  The  plaintiff  (a  solicitor),  as  petitioning  creditor, 

uie  bill  of  gy^j  ^yj  ^  commission  of  bankrupt  against  one  Birdtoood. 
the  petitioning  His  bill  of  costs  against  the  estate  was,  previously  to  the 
was  his  own"  choice  of  assignees,  194/.  l6s,  7d.;  and  payments  had  been 
solicitor).  B.  made  to  him  by  the  assignees  of  90/.  which  left  a  balance 
^.thefuU         o(  104/.  lf)5.  7d.     For  fourteen  years  the  commission  was 

*"^"'  ®^        not  further  proceeded  in,  after  which  the  surviving  assig- 

loose  costs, 

provided  J.      tiees  appointed  the  defendant  their  solicitor. 

^*^^^'"       17  June,  1831.   An  audit  was  held  before  the  commis- 

tbat  the  costs    sioners,  at  which  the  assignees  were  proceeding  to  pass 

shall  be  afEfii*~ 

wards  liable     '^^ir  accounts,  taking  credit  for  the  balance  due  to  the 

to  taxation.  plaintiff,  when  the  commissioners  required  an  order  to  be 
J,  refuses  to        .         •  «.    •        .  •     •/«.,    .  •«.     ^  .    #. 

give  such  en-    given  for  the  payment  of  the  plaintiff  s  bill  of  costs,  before 

gagement,  and  j|jgy  ^ould   complete  the  audit.      A  check  was    therefore 

requests  B.  to      ,  "^  ^ 

pay  out  of  the  given  to  the  defendant  by  the  assignees  for  104/.  l6s.  7d. 
^3"ssionm'  that  he  might  pay  the  plaintifF's  bill;  which  he  engaged  to 
fees  mcluded  do.  The  defendant  accordingly  had  an  interview  with 
promise  arises   ^^^  plaintiff,  and  offered  to  pay  him  the  money,  provided  he 

upon  the  offer,  \vrould  give   a   receipt  with  an  agreement  that   the  costs 

the  terms  of        »       ,  ,  ,  .  -      ,  .  .  •      . 

which  were       should   be  subject  to  further  revision  or  taxation,  if  re- 

not  acceded  -^^      ^j^jg  ^^^  plaintiff  refused  to  do.     The  balance  of 

to ;  and  with-     *  , 

out  the  pro-  104/.  l6s,  7d,,  included  some  fees  due  to  one  of  the  corn- 
no  privi*t7  of      missioners,  which,   subsequently '  to   the    above   interview, 

contract  to        were  paid  by  the  defendant  to  the  commissioner,  under  an 

support  an  ac-        ,^  »!••«•▼  i  t  i 

tion  for  money  order  from  the  plaintitt.     It  was  not  shewn  that  the  com- 

had  and  re-       niissioners  had  ascertained  the  amount  of  costs,  according 

ceived.  

to  ,'}  Geo,  %  c.  :iO,  8.  ^5,  and  6  Geo.  4,  c.  16,  s.  14.     The 

learned  judge  nonsuited  the  plaintiff,  saying,  that  the  com- 
missioners should  have  ascertained  the  amount  of  the  costs. 

Coleridge,  Serjt.  now  moved  to  set  aside  the  nonsuit,  and 
for  a  rule  nisi  for  a  new  trial.     The  5  Geo.  2,  c.  30,  (the 


CASES  IN  THE  KINGs'  BENCH.  729 

bankrupt  act  in  force  when  these  transactions  took  place),         1833. 


by  s.  25,  required  that  the  petitioning  creditor  should  pro- 

....  ••         •  Babbobt 

3ecute  the  commission  at  his  own  costs,  until   assignees  t^. 

should  have  been,  chosen,  and  that  the  commissioners,  at  Hmband. 
the  meeting  appointed  for  the  choice  of  assignees,  should  Taxation  of 
ascertain  such  costs,  and,  by  writing  under  their  hatids,  creditor's 
order  the  assignees  to  repay  the  petitioning  creditor  his  ^*^* 
costs  put  of  the  first  moneys  that  should  be  collected  by 
ihem  under  the  commission.  Assuming  that  the  omission 
by  the  commissioners  to  ascertain  the  amount  of  costs 
might  be  a  defence  to  an  action  brought  by  the  solicitor 
against  ^he  petitioning  creditor,  it  is  not  an  answer  to  an 
action  for  money  had  and  received  by  the  defendant  for  the 
plaintiff's  use.  [Parke,  J.  My  doubt  is,  whether  money 
bad  and  received  is  maintainable  here.  The  proof  is,  that 
the  defendant  offered  to  pay  the  plaintiff  the  amount  of  the 
check,  on  a  condition  which  the  latter  refused  to  comply 
with.  It  does  not  appear  that  there  was  any  previous 
agreement  between  them,  that  the  defendant  sliould  receive 
the  money  from  the  assignees  for  the  plaintiff's  use.  The 
defendant  treated  the  money  as  belonging  to  the  plaintiff, 
since  he  took  his  authority  to  pay  the  commissioners'  fees. 
If  I  give  money  to  my  servant  to  pay  a  tradesman,  can 
the  latter  maintain  an  action  for  money  had  and  received 
against  the  servant  ?(r/)]  That  is  a  similar  case;  except  that 
the  defendant,  by  a  disposition  of  part  of  the  money  pur- 
suant to  the  plaintiff 's  order,  clearly  agreed  to  hold  it  to 

the  plaintiff's  use. 

Cur,  adv.  vitlt. 

Denman,  C.J.  delivered  the  judgment  of  the  Court  (6). 
After  stating  the  evidence  his  lordship  proceeded  : — 

(a)  F.  N.B.  119,B.,D.;  2  Inst.  2  Barn.  &  Adol.  514;    Stephens 

379;  Wagiiaffe  ^,  Bedford,  1  Vem,  v.  Badcock,  3  Bam.  &  Adol.  364; 

95;  Anon.  ib.  136;  PotU  v.PoUt,  Com.  Dig.  Accompt,  (A.  1)  (D.); 

ib.  208;  Evans  v.  Birch,  3  Cnmph.  Howell  v.  BaU,  post,  vol.  ii.  381. 
10;  Braddick  v.  Croad,  Mann.  N.  (6)  This  case  was  argued  and 

P.D.  2d  ed.  206;  GtylU  v.  Davies,  determined  in  Easter  term,  1833. 
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It  may  be  taken  that  the  defendant  had  received  cash  for 
the  check.  The  nonsuit  proceeded  on  the  ground  that 
the  plaintiff  had  no  right  to  sue  for  the  amount  until  his  bill 
had  been  taxed  under  6  Geo.  4.  c.  16,  s.  14*  It  was  con* 
tended  by  my  brother  Coteridge,  upon  a  motion  for  a  rule 
nisi'  to  set  aside  the  nonsuit,  that  the  learned  judge  was 
wrong  in  this  respect,  and  that  taxation  of  the  bill  was  not 
requisite,  if  the  assignees  chose  to  waive  it.  It  is  not 
necessary  for  us  to  pronounce  any  opinion  upon  this  ques- 
tion; because,  admitting  that  the  bill  need  not  have  been 
taxed,  we  are  of  opinion  that  this  action  will  not  lie,  for 
want  of  privity  between  the  plaintiff  and  defendant. 

The  defendant  received  the  money  as  the  agent  of  the 
assignees,  and  not  as  the  agent  of  the  plaintiff;  he  held  it 
subject  to  their  control  and  direction,  and  would  conliDue  to 
be  accountable  to  them,  until  he  entered  into  some  binding 
engagement  with  the  plaintiff  to  hold  it  for  his  use.  As  soon 
as  that  engagement  was  entered  into,  and  not  until  then,  he 
would  hold  the  money  for  the  plaintiff's  use.  This  is  the 
doctrine  laid  down  in  Williams  v.  Everett  (a),  Wharton  v. 
Walker  (6),  Scott  v.  Porcher  (c),  Wedlake  v.  Hurley  (rf), 
and  acted  upon  in  many  other  cases. 

In  this  case  there  has  been  no  such  engagement.  The 
defendant  never  promised  to  pay  the  plaintiff,  except  upon 
a  condition  to  which  he  would  not  assent,  namely,  that  his 
bill  should  undergo  a  subsequent  taxation ;  and  his  part- 
payment,  by  the  payment,  by  the  direction  of  the  plaintiff, 
of  the  commissioners'  fees,  cannot  operate,  except  as  part- 
payment.  For  these  reasons  we  are  of  opinion  that  the 
nonsuit  was  right. 

Rule  refused. 


(a)  U  East,  582. 
lb)  6  Dowl.  &  Rjfl.  288 ;  4  Barn. 
&  Cressw.  163. 


(c)  3  Mer.  662. 

((/)  X  Croinpt,&  Jervis,  83. 
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Chauvel  t?.  Chimelli.  V^V-^i^ 

A  RULE  bad  been  obtained  in  this  cause,  calling  upon  The  plaintiff's 
the  attorneys  of  the  plaintiff  to  shew  cause  why  they  should  thlTfendSt's 
BOt  pay  to  the  attorneys  of  the  defendant   11 Q/,  the  taxed  attomej^s  an 
costs  in  the  cause^  pursuant  to  their  undertaking.   The  plain-  ^„  ^J^^  co^^ 

tiff  lived  abroad,  and  the  plaintiff's  attorneys  had  given  to  the  'p  the  event  of 
J  ^  ,  .  thedefendant  8 

defendant's  attorneys  a  written  undertaking  to  pay  the  costs  obtaining  a 

if  a  verdict  should  be  found  for  the  defendant.   At  the  sittings  j®^'?'    '^ 

^  °     defendant  ob- 

at  Guildhall  after  Trinity  term,  the  defendant  obtained  a  ver-  tained  a  ver- 
dict.    On  the  15th  November  final  judgment  was  entered  ^dS^u^^me^t* 
up,  but  in  the  interval  between  the  sittings  and  the  entering  was  entered 
up  judgment  the  defendant  had  died.     The  defendant's  at-  "enns.    Held 

tomeys   called   upon   the  plaintiff's  attorneys   to   pay  the  ^I^JJ  ^^^  plain- 
-  ,  .  ,  tiu  8  attorneys 

costs,  which  they  refused  to  do,  unless  a  scire  facias  were  were  liable  to 

sued  out  by  the  defendant's  representatives  as  an  authority  P?7  '1^® J^^su, 

•^  ■  •'   although  no 

to  them  to  pay  the  money.  scire  facias 

had  been  sued 

Sir  J.  Scarlett  shewed  cause.     F.  Pollock  was  heard  in  TOrsonalrepre- 
support  of  the  rule.  sentatives. 

Per  Curiam, — No  scire  facias  was  necessary. 

Rule  absolute. 


Doe  dem.  Stansbury  v.  Arkwright. 

Jl^JECTMENT,  for  twenty-five  acres  of  coppice,  called  Land-taias- 

Walton's  Coppice,   in   the   county  of  Hereford.     At  the  ««»«««»;^» «« 

f^r      '  ''  ^  •        not  evidence 

trial   before   Parke,  J.,  at   the   Hereford   spring  assizes,  of  seisin  where 
1833,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  j^'tisSlJato^^ 
issue  in  tail,  under  a  remainder  in  tail  created  by  the  will  tain  the  name 
of  Thomas  Stansbury,  the  brother  of  his  great-grandfather  proprietors  on 
Samuel  Stansbury,  to  whom  a  prior  life  estate  was  limited.  J^«  ^^  "°- 
Thomas  Stansbury  died  in    1777»   and   Samuel  in  1793»  issold  toa 
having  lived  and  died  at  Peckham.     The   lessor  of  the  Jjf  [«"'  ^*- 
plaintiff,  being  unable  to  prove  any  acts  of  ownership  by 
any  of  the  entailees,  offered  in  evidence  the  will  of  Thomas 
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1833.  Stansburj/,  by  which  the  property  was  described  as  Walton's 
Coppice,  and  certain  land-tax  assessments  (a),  in  which  Wal- 
ton's Coppice  was  assessed.  In  1783  and  1791  the  assesi^ 
orients  were  in  the  name  of  '^  Thomas  Statishury"  In  1794, 
and  subsequently  until  the  death  of  the  donee  in  tail, 
(ancestor  of  the  lessor  of  the  plaintiff,)  in  the  name  of  **  Mr. 
Siambury*'  The  clerk  of  the  peace,  by  whom  the  assess- 
ment-books were  produced,  proved  that  it  was  usual  not 
to  alter  the  name  in  the  books  as  long  as  the  property  con- 
tinued in  the  possession  of  the  same  family,  but  that  upon 
the  property  coming  to  another  family,  the  assessments 
were  changed.  It  was  proved  also  that  no  other  family  of 
the  name  of  Stambury  had  possessed  land  in  the  neigh- 
bourhood. The  learned  judge  was  of  opinion  that  these 
documents  were  not  evidence  of  seisin  by  the  lessor  of  the 
plaintiff's  ancestors,  and  nonsuited  the  plaintiff,  reserving 
leave  to  set  aside  the  nonsuit,  and  enter  a  verdict,  subject 
to  a  special  case. 

Ta/fourd,  Serjt.,  now  moved  accordingly.  The  question 
is,  whether  there  was  evidence  from  which  a  jury  could 
presume  seisin.  There  can  be  no  doubt  as  to  the  identity 
of  the  property.  The  land-tax  assessments,  though  in  a 
measure  ex  parte,  are  public  documents,  to  which  all  parties 
may  have  access,  and  errors  in  which  all  parties  may  take 
steps  to  correct ;  Rex  v.  Kifig  and  others.  Commissioners 
of  Land-tax  (b).  There,  Ashhurst,  J.,  in  delivering  bis 
opinion,  said,  **  The  assessments  of  land-tax  are  public 
proceedings ;  every  person  is  entitled  to  take  copies :"  and 
he  said  also,  "  If  an  application  be  made  to  the  Court  for 
an  information  against  the  commissioners,  we  will  admit  an 
attested  copy  of  the  assessment  instead  of  the  original."  In 
Doe  d.  Smith  v.  Cartwrighl  (c),  in  order  to  prove  that  a 
house  was,  about  the  year  1770,  in  the  occupation  of  one 
Young,  entries  in    the  land-tax  collector's  books,  stating 

(a)   Vide  antCy  603.  (c)  Ryan  &  Moody,  6^ 

{h)  2  T.  R.  234. 


CASES  IN  THE  KINGS  BENCH* 

Young  to  be  rated  for  the  house  in  question^  and  the  pay^ 
Uient  by  him  of  the  sum  at  which  he  was  rated,  were  offered 
in  evidence,  and  admitted  hy  AbbottyC  i.  This  is  cer-^ 
tainly  not  a  very  strong  authority  in  favour  of  the  plaintiff, 
but  it  is  the  only  case  at  all  bearing  upon  the  point.  The 
admissibility  of  these  documents  was  not  denied  at  the  trial. 
[Par&e,  J.  There  is  no  objection  to  the  receipt  of  them. 
The  question  is,  whether  they  are  any  evidence  of  title.'] 
By  38  Geo.  3,  c.  5,  s.  41,  a  power  is  given  to  the  commis- 
sioners of  land-tax  to  cut  wood,  where  assessments  have 
been  made  upon  woodlands,  and  the  rate  is  not  paid.  It 
miist  be  presumed,  therefore,  that  during  so  long  a  space  of 
time  they  did  their  duty,  and  that  they  were  regularly  paid. 
[Parke,  J.  The  presumption  is,  they  were  paid  by  some- 
body: it  is  immaterial  to  them  who  pays.]  It  must  be 
presumed  that  the ;  owners  of  the  land  are  assessed,  and 
that  the  rate  is  paid  by  them;  38  Geo.  3,  c.  5  {a).  If  the 
practice  of  conveyancers  (A)  may  be  referred  to,  it  is  to 
be  observed  that  they  are  in  the  constant  habit  of  receiving 
the  assessments  as  evidence  of  title.  [Littledale,  J.  Sup- 
pose these  facts  had  been  mentioned  in  a  survey  made 
under  an  act  of  parliament,  would  they  not  be  evidence  f] 
It  is  presumed  that  they  would  be  so.  Indeed,  Domesday 
Book  is  received  in  evidence  as  a  survey  made  by  the  au- 
thority of  the  state.     This  assessment  is  made  under  an 


733 


i8sa. 


Doe 

V. 

Arkwright; 


(a)  And  see  the  election  acts 
18  Geo,  3,  20  Geo,  3,  c.  17;  30 
Geo.S,c,35;  42  Geo,  3,  c,  116; 
51  Geo.  3,  c.  99. 

(6)  The  practice  of  cQDveynnc- 
ing,  with  respect  to  evidence  of 
seisin,  is  understood  to  be  this. 
Tlie  vendor's  attorney  tenders  to 
the  purchaser's  attorney  affidavits 
stating  the  fact  of  possession  or  of 
perception  of  rents  and  profits.' 
Although  these  are  merely  volun- 
tary affidavits,  yet  if  they  are  ob- 
jected to  on  that  ground  only,  and 
the  title  is  otherwise  made  our, 


seism. 


the  course  in  the  master's  office,  is  practice  of 
to  fii  the  purchaser  with  the  costs  conveyancers 
occasioned  by  such  rejection.  as  to  requiring 

On  the  trial  of  an  ejectment,  or  ^V^^J^^^  ^^ 
of  any  other  issue  at  law  involving 
the  question  of  seisin,  the  parties 
who  would  be  the  deponents  in 
such  affidavits,  would  be  examined 
viv&  voce,  or  upon  interrogatories, 
according  to  the  practice  of  the 
court. 

Conveyancers  receive  leases, 
rent-rolls,  and  land-tax  and  poor- 
rate  assessments,  as  confimutiory 
evidence,  not  as  evidence  per  if. 
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1833.  act  of  parliament.  In  Lord  Churchill  v.  Grace,  which 
came  before  the  Court  of  C.  P.  three  times,  upon  motions 
for  new  trials  on  the  ground  that  the  verdicts  were  against 
the  evidence  (a),  the  land-tax  assessments  were  constantly  re- 
ceived, and  much  stress  was  laid  upon  them.  For  all  pur- 
poses of  elections,  land-tax  assessments  are  received  in  evi- 
dence.   [Dtnman,  C.  J.  There  is  a  direct  reason  for  that(6)]. 

Cnr.  ado.  vuU. 

Dbnman,  C.  J.,  in  the  course  of  the  same  term  {c\  deli- 
vered the  judgment  of  the  Court. — In  this  case  land-tax  as- 
sessments were  given  in  evidence  in  order  to  prove  the  seisin 
of  the  ancestor  of  the  lessor  of  the  plaintiff.  The  question 
is,  whether  such  evidence  is  admissible  at  all ;  and  if  it  be, 
whether  it  amounts  to  proof  of  seisin.  It  appeared  that  the 
land-tax  assessments,  when  the  estate  remained  in  the  pos- 
session of  the  same  family,  were  usually  continued  in  the 
name  of  the  ancestor,  and  that  the  name  was  not  changed 
until  the  estate  was  sold  or  passed  into  the  hands  of  another 
family.  Under  these  circumstances,  we  are  of  opinion 
that  the  assessments  would  not  have  gone  to  prove  seisin. 

Rule  refused. 

(a)  Therefore  not  reported.  (c)  Easter  term,  18SS. 

(6)  Vide  ante,  7  S3,  (a). 


RowE  V.  Shilson. 

Where  a  com-  INDEBITATUS  assumpsit  for  tolls.  At  the  trial  before 
rized  by  sia-  Pork,  J.,  at  the  Devonshire  spring  assizes,  1832,  a  verdict 
tute  to  era-       ^gs  found  for  the  plaintiff,  subject  to  the  opinion  of  this 

DanK  Mfiute         ^.^ 

land  and  to      Court  upon  the  following  case  : 

construct  a 

road  upon  the  embankment,  and  to  take  tolls  upon  the  road  and  all  ways  leading  out  of 

the  same,  such  tolls  are  payable  by  persons  using  a  railway  which  crosses  the  road, 

altbouji^h  the  paymenU  to  be  made  by  persons  u^ng  the  railway  are  fixed  by  the  statute 

by  which  the  railway  is  authorized  to  be  made. 
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By  an  act  of  42  Geo.  3,  c.  32,  a  tract  of  marsh  lands 
was  vested  in  certain  persons,  who  were  united  into  a  com* 
pany  for  the  purpose  of  embanking  and  preserving  the  said 
lands  from  the  sea,  under  the  name  of  "  The  Company  of 
Proprietors  for  embanking  part  of  the  Lairy,  near  Ply- 
mouth." The  embankment  was  accordingly  made.  By  an 
act  of  43  Geo.  3,  cap.  xv.  the  Company  were  empowered 
to  make  a  turnpike  road  (of  which  they  were  to  be  deemed 
tlie  trustees)  from  a  place  called  Eiford  Quay,  over  the 
marsh  lands  lately  embanked,  to  the  borough  of  Plymouth, 
and  from  time  to  time  to  repair  the  same.  They  were  au- 
thorized to  erect  such  and  so  many  turnpikes  to  receive  the 
tolls  thereby  granted,  upon  or  across  the  said  road,  and  on 
or  near  the  sides  tliereof,  or  in  or  near,  upon  or  across,  any 
lanes  or  ways,  leading  or  that  might  thereafter  lead  out  of 
the  same,  as  they  should  think  proper;  and  in  consideration 
of  the  great  expense  of  making  and  maintaining  the  road, 
the  Company  was  authorized  to  demand  and  take  at  the 
said  turnpikes  certain  tolls.  The  road  was  accordingly 
soon  after  made. 

By  59  Geo.  3,  cap.  cxv.  "  The  Plymouth  and  Dartmoor 
Railway  Company"  was  incorporated,  and  empowered  to 
make  a  railway  or  tram  road,  (which  it  was  recited  would 
be  of  material  convenience  and  benefit  to  the  public,)  from 
Prince  Town,  in  Dartmoor,  to  Crabtree.  In  considera- 
tion of  the  great  expense  of  making  and  maintaining  the 
said  railway,  the  Company  was  authorized  to  take,  for  the 
tonnage  of  all  goods  carried  or  conveyed  upon  the  said  rail- 
way, certain  rates  and  duties;  and  it  was  enacted,  that  all 
persons  should  have  free  liberty  to  pass  upon  and  use  the 
said  railway,  with  carts,  waggons,  or  other  carriages,  pro- 
perly constructed,  and  to  employ  the  Company's  wharfs 
and  quays  for  loading  and  unloading  such  goods  and  other 
things,  upon  payment  only  of  such  rates  and  tolls  as  should 
be  demanded  by  the  Company,  not  exceeding  certain  rates 
therein  mentioned,  subject  to  the  rules  and  regulations  to 
be  from  time  to  time  made  by  the  said  Company,  by  virtue 
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of  the  powers  thereby  granted.     This  railway   has  been 
made  and  completed  at  a  great  expense. 

By  1  Geo.  4,  cap.  liv.  the  Railway  Company  was  autho- 
rized to  make  a  branch  railway,  (which  it  was  recited  would 
be  of  public  utility,)  to  communicate  with  the  Plymouth 
and  Dartmoor  railway  at  Crabtree.     By  tliis  act  it  was 
enacted,  that  the  statute  of  59  Geo.  3,  and  the  several 
powers,  provisions,  rates,  and  other  matters  therein  con- 
tained, should  be  by  the  said  Railway  Company  used,  ap- 
plied and  put  in  execution  for  making  and  maintaining  the 
said  branch  railway*  and  also  for  making  and  doing  all  such 
other  works,  matters  and  things  as  they  should  think  neces- 
sary  or  expedient  for  the  benefit  of  such  railway,  and  for 
defraying  the  expenses  thereof;  and  should  and  might  be= 
used  and  exercised  by  the  proprietors  of  lands  lying  near 
or  adjoining  to  the  said  branch  railway,  in  like  manner,  and 
as  fully  and  effectually,  as  if  the  several  powers  and  provi- 
sions, &c.  had  been  repealed  and  re-enacted,  and  as  if  the 
branch  railway  and  other  works,  by  the  same  act  authorized 
to  be  made  and  maintained,  had  been  described  in  the  act 
of  59  Geo,  3,  as  part  of  the  works  to  be  made  and  done 
by  virtue  of  that  act.     The  branch  railway  was  accordingly 
made,  and  in  its  course  crossed  the  road  of  the  Embankment 
Company  in  two  places.     The  plaintiff  was  the  lessee  of 
the  tolls  of  the  Embankment  Coriipany.     The  defendant's 
servant,  on  four  several  occasions,  passed  with  a  horse  and 
waggon  upon  the  branch  railway  across  the  Embankment 
Company's  road,  through  a  toll-bar,  which  that  Company 
had  placed  across  the  railway  and  at  the  side  of'  their  road, 
and  on  each  of  these  occasions  he  refused  to  pay  the  sum 
of  4d,,  which  was  demanded  of  him  at  the  toll-bar.     The 
toll  of  4d,  was  the  sum  which  the  Embankment  Company 
was  by  43  Geo,  3  authorized  to  take   for  a  waggon  drawn 
by  one  horse.     The  defendant's  servant  had  paid  the  regu- 
lar toll  demanded  by  the  Railway  Company  for  passing 
along  the  railway. 

If  it  shall  seem  to  the  Court  that  the  plaintiff^  was  enti- 
lleci  to  recover,  a  verdict  is  to  be  entered  for  such  sum  as 
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the   Court   think  proper,   otherwise  a  nonsuit  to  be  en-         1833. 
tered  (a). 

Bayly,  for  the  plaintiff.  The  Embankment  Com- 
pany was  authorized  by  43  Geo.  3,  cap.  xv.  to  erect  as 
many  turnpikes  to  receive  the  tolls  granted  by  the  act, 
upon  or  across  the  road,  or  in,  near,  upon,  or  across  any 
lanes  or  ways  leading  or  that  might  thereafter  lead  out  of 
the  same,  as  they  should  think  proper,  and  to  demand  tolls 
at  the  said  turnpikes.  This  railway  is  a  way  leading  out  of 
the  said  road  and  across  which  the  Company  was  autho- 
rized to  erect  a  turnpike  and  there  to  demand  tolls.  The 
subsequent  act  of  59  Geo.  3,  cap.  cxv.  for  making  a  rail- 
way from  Crabtree  to  Prince  Town^  contains  a  clause  (upon 
which  it  is  understood  the  defendant  mainly  relies)  that 
all  persons  shall  have  free  liberty  to  pass  upon  and  use  the 
railway,  upon  payment  ovly  of  such  tolls  as  shall  be  de- 
manded by  the  Railway  Company,  not  exceeding  the  sums 
therein  mentioned.  There  is  nothing  however  in  this  clause 
derogatory  to  the  private  rights  of  the  Embankment  Com- 
pany ;  for  the  railway  to  be  made  under  this  act  could  not 
interfere  with  the  Embankment  Company's  road.  But  then 
reliance  will  be  placed  upon  the  clause  of  i  Geo.  4,  cap.  liv. 
for  making  of  the  branch  railway,  which  enacts,  that  the 
statute  59  Geo.  3,  and  its  several  powers  &c.,  shall  be 
used  by  the  Railway  Company,  and  be  applied  for  making 
and  maintaining  the  branch  railway,  and  may  be  used  as 
fully  and  efl'ectually  as  if  the  powers,  provisions,  &c.  con- 
tained in  the  same  act  had  been  re-enacted,  and  as  if  the 
branch  railway  had  been  described  in  the  act  of  69  Geo.  3. 
This,  howevcri  is  a  general  clause,  made  diverso  intuitu, 
and  not  intended  to  take  away  the  Embankment  Company's 
right  to  tolls.  General  words  in  an  act  of  parliament, 
whether  affirmative  or  negative,  do  not  take  away  particular 
privileges  or  benelits,  or  interfere  with  private  rights,  which 

(a)  This  case  was  argued  and  determined  in  Easter  term,  1833. 

o  B 
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.  1833.  are  not  absolutely  inconaistent  with  the  act  Nor  doea  a  sub- 
sequent act  of  parliament  repeal  a  former  one,  even  though 
the  words  taken  strictly  and  grammatically  would  have  that 
effect^  when  it  appeared  to  be  the  intention  of  the  legisla- 
ture that  such  should  not  be  the  case.  In  all  acta  of  parlia- 
ment, powers  derogatory  to  private  rights  must  be  construed 
strictly,  and  in  the  case  of  private  acts,  aucb  powers  must 
be  construed  with  the  strictness  of  a  deed*  against  die  pti^ 
ties  obtaining  the  act;  Scales  v.  PiekeriHg{a)f  Dn  Faier^M 
case (6);  Blackfriars*  Brieve cuMe{c);  Goldsonv.  Sucked); 
Bro.  Abr.  Parlement,  5£  (e);  fVilliams  v.  PrUchard^  per 
Lord  Kemfou,  C.  J.  (/);  Gregory' %  case  (g);  Ckesier  Mill 
case  (A)j  Rex  v.  Crokc  (t)« 

Buii,  contrd.  It  is  not  intended  to  dispute  the  positions 
for  which  the  cases  were  cited.  By  the  43  Geo.  S,  it  was 
never  intended  to  authorize  the  Embankment  Company  to 
demand  tolls  in  respect  of  any  other  way  eroaimg  their 
road  and  going  in  a  different  direction.  This  would  be  a 
great  hardship  upon  the  parties  using  the  railway.  No  dis* 
tinction  can  be  taken  between  the  two  railway  acts.  The 
first  act  of  parliament  applies  to  the  branch  railway  as 
effectually  as  if  it  had  been  a  part  of  the  original  line. 
This  railway  is  a  common  public  highway.  Rex  v.  Severn 
and  Wye  Railway  Company  (k),  made  by  authority  of  par- 
liament; and  cannot  be  considered  as  coming  within  the 
clause  that  entitles  the  Road  Company  to  erect  turnpikes 
across  lanes  or  ways  leading  out  of  their  road.  The  case 
of  The  Hull  Dock  Company  v.  Priestly  (/)  is  an  authority 
to  shew  that  the  Court  will  not  hold  that  a  burtlien  is 

(a)  4  Bing.  448;  1  M.  &  P.  195.  (g)  6  Co.  Rep.  19  b. 

(6)  11  Co.  Rep.  63;  Com.  Dig.  (A)  10  Co.  Rep.  138. 

Parliament  (R.  23.)  (t)  1  Cowper,  56. 

(c)  Loin,  438,  449.  (k)  2  Barn.  &  Aiden.  646. 

(d)  15  East,  376.  (/)  Ante^  85;   4  Bam.  &  Adol. 

(e)  Citing  4  E.  4, 12,  (P.  4,  E.  4,  178.     And  see   Bussey  v.  Storey, 
fo.  12,  pi.  19.)  ante,  639,  4  B.  &  Ad.  98;  Pope  v. 

(/)  4  T.  R.  2.  LanffXH>rthy,  ante,  647. 
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inposed  upon  the  public  unless  the  words  imposing  it  are 
dear  and  distinct* 


Bayfy,  in  reply.  It  is  said  that  it  would  be  a  hardship 
upon  the  parties  using  the  railway  to  make  them  pay  toil 
for  crossing  the  road ;  but  indeed  it  would  be  a  great  hard** 
ship  upon  the  Embankment  Company,  whose  tolls  were 
given  them  in  consideration  of  great  expense,  and  are  now 
taken  from  them  by  the  Railway  Company,  if  they  should 
not  be  paid  by  the  Railway  Company  for  crossing  their 
road.  It  was  thought  at  one  time  by  the  legislature  that 
a  party  ought  not  to  be  authoriaed  to  take  tolls  in  respect 
of  carriages,  &c.  which  should  only  crass  a  road ;  and  a  pro- 
vision to  that  effect  was  accordingly  introduced  into  3  Geo.  4, 
c.  126,  8.  30, ;  but  the  injustice  of  this  regulation  being  soon 
seen,  it  was,  by  4  Geo,  4,  c.  95,  s.  90,  enacted,  that  the  pro- 
tisiona  of  the  former  act  should  not  extend  to  roads  not 
under  the  care  and  management  of  trustees  or  commission* 
erf,  or  roads  which  should  be  made  or  maintained  under 
the  provisions  of  any  acts  of  parliament  passed  for  an 
unlimited  period,  or  interfere  with  any  tolls  taken  thereon. 
This  clause,  amongst  others,  has  been  lately  continued  by 
7  &  B  Geo.  4,  c.  £4,  s.  20  (a). 
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Rows 
SaiLsov. 


Dbnman,  C.  J.^The  question  is,  whether  the  plaintiff, 
who  represents  the  Embankment  Company,  can  recover 
tolls  against  the  defendant,  who  represents  the  Railway 
Company.  The  Embankment  Company  rest  their  title 
upon  the  S2d  clause  of  their  act,  which  is  43  Geo.  3,  c.  xv. 
They  must  clearly  make  out  their  title ;  and  upon  reading 
this  clause,  it  appears  to  me  that  it  clearly  entitles  them  to 
take  toll  in  respect  of  a  way  leading  out  of  their  road,  if 
nothing  has  been  done  since  to  deprive  them  of  the  right  so 
given.  This,  it  is  contended  by  the  defendant,  has  been 
done  as  regards  the  railway;  for  it  is  said,  the  railway  is 


(a)  See  13  Ceo.  3,  c.  84,  s.  34;  PkUlips  v.  Harper,  H  Chitt,  R.  413. 

3  b2 
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1833.  made  by  public  authority,  and  therefore  does  not  come 
w  ithin  the  clause.  But  no  such  distinction  is  made  by  the 
clause.  It  authorizes  the  Embankment  Company  to  erect 
turnpikes  across  any  lanes  or  ways  leading,  or  that  might 
thereafter  lead,  out  of  the  road,  but  does  hot  distinguish 
ways  made  by  public  authority  from  others.  Then,  there  is 
a  particular  clause  in  the  59th  Geo.  3,  which,  it  is  supposed, 
takes  away  the  right  of  the  Embankment  Company;  but 
upon  reading  that  clause,  it  seems  to  me  that  its  language 
is  not  precise  enough  to  take  away  the  rights  of  any  former 
Company,  but  that  it  only  regulates  the  amount  of  tolls 
which  the  Railway  Company  are  to  take.  It  would  have 
been  a  very  violent  act  to  take  from  a  former  Company  its 
clear  right;  and  this  certainly  could  not  have  been  done 
except  by  language  the  most  explicit. 

0 

LitTLEDALE,  J. — It  appears  to  me  also  that  the  plaintiff 
is  entitled  to  recover  under  the  32d  section  of  43  Geo.  3,  c.  xv. 
which  I  think  applies  not  only  to  private  roads,  but  to  all 
roads,  by  whatever  authority  made.  This  right  could  not 
be  taken  from  the  Embankment  Company  witliout  an 
explicit  exemption  of  the  public  in  the  second  act.  The 
first  Railway  Act  appears  to  me  not  to  take  away  the  tolls  of 
the  Embankment  Company,  but  only  to  regulate  the  tolls 
to  be  paid  to  the  Railway  Company  by  those  who  use  the 
railway. 

Parke,  J. — I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  though  I  had  some  doubt  in  the  course 
of  the  argument.  I  agree  that  the  Embankment  Company 
(whose  rights  the  plaintiff  has  as  their  lessee),  being  a  pri- 
vate company,  established  for  their  own  private  benefit, 
cannot  take  more  from  the  public  than  is  expressly  given 
them.  So  far  it  is  clear.  The  question  is,  as  to  the  effect 
of  the  provisions  of  the  Embankment  Company's  act  upon 
roads  subsequently  made.  Now,  if  the  railroad  had  been 
erected  ns  a  private  road,  it  would  have  been  clearly  "  a  way 
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leading  from  and  out  of  the  Embankment  Company's  road."         jg^g 

But  then,  in  the  act  for  making  the  railway,  certain  rights 

are  given  to  the  public.     Let  us  see  then  what  is  the  effect 

of  the  43  Geo.  S,  cap.  xv.  as  to  the  rights  of  the  public  to      Suilson. 

pass  along  the  new  road.    1  had  some  doubt  as  to  how  this 

statute  was  affected  by  the  subsequent  act;  but  I  am  now 

disposed  to  think  a  public  turnpike  road  would  be  charged^ 

unless  there  were  some  particular  provision  by  which  a  right 

is  given  to  the  public  to  go  over  and  across  the  old  road 

without  payment  of  these  tolls.      It  was  contended  that 

there  was  a  particular  provision  exempting  the  public;  that 

the  railroad  in  question   is  made  under  the  statute  of  1 

Geo.  4 ;  and  that  the  provisions  of  the  old  act  of  59  Geo.  S 

are  to  be  brought  into  the  new  act.    There  is  not,  however, 

in  the  old  act  any  particular  proviso,  nor  does  it  contain 

any  express  words,  giving  the   public  such  a  right  as  is 

claimed.     The  provision  in  59  Geo.  3  is  merely  a  bargain 

between  the  public  and  the   Railway  Company,  that  the 

latter  shall  not  take  further  tolls  from  the  public  than  are 

mentioned  in  that  act ;  and  that  upon  payment  of  these  tolls, 

the  public  shall  pass  along  the  railway  without  hindrance 

from  the  Railway  Company.     The  1  Geo.  4  authorizes  the 

Railway  Company  to  take  the  same  rate  of  tolls  in  respect 

of  the  additional  road.     This,  I  think,  is  the  meaning  of  the 

latter  act ;  and  therefore  I  do  not  think  that  this  takes  from 

the  Embankment  Company  their  right  to  charge  for  cross- 

hig  the  road.     Upon   the    whole,  therefore,  I   think   the 

plaintiff  is  entitled  to  recover. 

Postea  to  the  plaintiff  {a). 

Butt  applied  for  and  obtained  leave  to  turn  the  special 
case  into  a  special  verdict  (£). 

(a)  And  see  Rex  v.  PeatCj  ante,  8  Burn.  &  Crcssw.  54;  Rex  y.CotH" 

6(M);  &  C.  4  Bam.  Sc  Adol.  30;  panj/ of  Proprietors  of  Ihe  Navigd- 

Rex  V.  Hungerford  Market  Com"  tionofthe  River  Avon,  4  Mnnii.  & 

pany^  in  the  matter  of  Mary  Yeates,  Ry\,  23. 

post,  vol.  ii.  340;  Rex  v.  London  (6)  Vide  ante,  181,  n.  (93),   in 

Ga$  Company,  2  Maun.  Sc  11^1.  16;  Doe  dem.  Coditer  v.  Finch. 
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Benjamin  Wilson,  Thomas  Wilson  and  John  Wilson, 
V.  William  Hirst  and  William  Hirst,  Jud. 

Id  an  action  ASSUMPSIT  for  the  MftDce  of  a  bfltiking  tccoiHiL 
agaJD^  Ka'*  ^^^ '  getienil  Mwe,  with  notice  of  set-off.  At  the  trial  of 
costoiner,  for    iin^  ^^^^  before  AtdersoH^  J»>  at  the  Yoriishfre  stirim 

the  balance  of         .  .  ,       -  .  .         » . 

an  account,      ASMfes,  1839,  the  following  Hieti  appeMed  m  evidence : 
SI^^ whlll?       '"  ^ ®^*>  ■"  ^w^ouiit  ^^as  opened  by  the  defendants  and 
C.  was  a  Mirt-  Jp9eph  HirH)  ttiatiufiicturers,  at  Leed^,  with  the  firm  of  the 
Hdd^'that  c.,   pi^^^^Bs)  who  were  bankers,  at  MerfieM.    That  »:count 
after  whose      ^as  totttinned  wb  to  Jnne,  1831,  when  Jo9eph  iftrsrf  retiied 

secession  from 

the  partner-  from  the  defendants'  firin.  Ffofti  the  partitalars  of  the 
ship  Bjnd  C.  pinititHrs'  demund,  it  appeared  that  the  whole  of  the  claim 

executed  ma-    ^  '         ri 

tual  releases  arbse  iipon  an  aceotint  commenting  in  February  and  ending 
TsTcI^SJ  '^  December,  1831.  The  lltst  item  in  the  partfculatt 
witness  to  dis-  eoftsisted  of  the  iHtlance  of  the  preceding  bankitig  account. 
chained  by  A.  ^^  defendants  had,  since  the  secession  of  ^»ph  tiim 
in  the  account,  fr^^  the  partnership,  had  considerable  deaKngs  with  the 

although  debts     ,  ^    ,^  \ 

due  to  and  by.  plfimtiifs,  upon  which  no  balance  remained;  bnt  it  ap^ 

^d  c!"are  s^il  P^*»^  *«*^  ^^^J  ^^^  'a^'?  a*^^  ^^^^^  Creditors  for  tittle  to 
unsettled,  and  p*y  off  their  debts.    The  defence  set  up  was,  that  the 

the  d'lMoludon  P'^^o^HFs  had  been  overpaid,  that  the  agreement  by  the  pSf* 
of  partnership,  ties  having  been  that  four  per  cent,  interest  shonM  be  paid, 
ing  partner,  ^nd  not  five  per  cent,  as  charged  by  the  ptaintiflls.  In  order 
credUore^for"  ^  P^^"^  the  agreement  respecting  the  rtlte  of  interest,  Ae 
time.  defendants  called  J.  Hirst,  and  produced  a  reheds^  from  the 

defendants  to  J.  Hirst,  and  fh)m  him  to  the  defettdfrntS, 
of  all  actions  &c.  and  demands  whatsoever,  which  be  ever 
had  or  might  thereafter  have  against  them.  It  being  ob- 
jected that  this  Witness  was  (n^mp^nt,  on  the  score  of 
interest,  the  learned  judge  refused  to  adniit  hitth  The  ver« 
diet  was  found  for  the  plaintiffs,  but  leave  was  given  to  the 
defendants  to  move  for  a  new  trial,  tn  Easter  term  follow- 
ii^,  F*  Pollock  obtained  a  rtile  nisi ;  ngaiUst  which 

Coltman  and  Cresswett  now  shewed  cause.    The  wit* 
ness  was  incompetent,  and  the  releases  executed  could  not 
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have  the  effect  of  restoring  his  competency.  Notwith- 
statididg  the  release^  J.  Hirst  had  an  interest  in  the  surplus 
of  the  partnership  funds,  similar  to  that  which  a  bankrupt 
has  in  the  surplus  of  his  effects  after  the  payment  of  his 
debts,  and  in  the  prospect  of  an  allowance.  The  general 
reietise  executed  by  the  witness  did  not  affect  his  right  to  a 
share  of  the  surplus,  since  it  was  a  future  contingent  right. 
There  are'  many  cases  which  shew  that  a  right  of  this  descrip* 
tion  cannot  be  released;  Ho€*s  case  (a),  lirisCoe  v.  Ayer{b), 
Neale  ▼.  Sheffield  {c).  In  Lampet*s  case(d),  it  is  laid  down 
that  the  relessor  must  have  a  foundation  or  original  in- 
ception of  a  right.  Here,  until  the  affairs  were  wound  up, 
neither  party  could  know  on  which  side  the  balance  would 
be  or  the  claim  exist,  and  therefore  neither  the  one  release 
nor  the  other  could  have  any  operation  or  effect.  In  addi- 
tion to  the  release  there  should  have  been  an  assignment  (e) 
by  «7.  Hirst  of  all  his  interest  in  the  partnership  effects,  and 
a  covenant  by  the  continuing  partners  to  pay  the  partnership 
debts.  There  is  another  reason  why  the  witness  was  incom- 
petent If  the  defendants  obtained  a  verdict,  and  the  plain- 
tiffs were  to  bring  an  action  against  the  witness  for  the  same 
demand,  the  judgment  in  the  former  action  might  be 
pleaded  in  bar  of  the  latter.  If  there  be  three  partners, 
and  an  action  is  brought  against  two,  and  there  is  no  plea 
in  abatement,  and  judgment  is  recovered  against  the  two, 
and  a  second  action  is  brought  against  the  third  partner,  he 
may  plead  in  bar  the  judgment  recovered  against  the  two. 
A  plea  of  this  description  was  successfully  pleaded  in  an 
action  tried  at  Durham.  In  this  case,  although  the  third 
partner  has  not  been  joined,  the  partnership  liability  has 
been  tried;  and  if  this  action  fails,  and  a  second  action  is 
brought  agaiust  the  witness,  and  succeeds,  he  will  be 
entitled  to  call  upon  the  defendants  for  contribution,  and 

(c)  The  release  pur  mitier  Vet' 
tfUCf  the  proper  conveyance  be- 
tween those  who  have  joint  pos- 
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less. 


X;a)  5  Co.  Rep.  70  b. 

lb)  2  Rolle's  Abridg.  407,  title 
Release,  (U.)  pi.  23,  translated  in 
18  Viii.  Abr.  337. 

(e)  Yelf .  193. 

id)  10  Co.  Rep.  51a. 


session,  appears  to  be  here  oalled 
ostignmeni  lo  distinguish  it  from 
the  release  of  actions  aaddemamlt. 


744  CASES  IN  THE  KING's  BENCH. 

1833.  thus  the  defendants  would  circuitously  be  made  to  pay  a 
demand  which  they  had  successfully  resisted  when  the  ac- 
tion was  brought  directly  against  themselves.  The  witness 
therefore  had  an  interest  in  the  verdict,  as  he  would  thereby 
be  furnished  with  a  defence  to  an  action  for  the  same  de- 
mand brought  against  himself.  It  is  no  answer  to  say  that 
the  witness  had  another  defence  to  any  action  brought 
against  him,  viz.  that  the  balance  due  when  the  witness 
ceased  to  be  a  partner,  was  discharged  by  the  subsequent 
payments,  made  by  the  defendants  to  the  plaintiffs.  The 
rule  as  to  the  appropriation  of  payments  is  only  a  rule  of 
evidence,  and  may  be  varied  by  slight  circumstances. 

F,  Pollock  and  Starkie,  contrA.  The  witness  was  com- 
petent, although  no  release  had  ever  been  executed  by  him 
or  given  to  him,  since  by  the  payment  made  subsequently 
to  the  period  when  the  witness  retired  from  the  firm,  the 
debt  due  from  him  was  discharged,  according  to  the  rule 
laid  down  in  Claj^ion's  case  (a).  The  only  way  in  which 
Hirst  could  be  charged  was  by  his  partners,  and  then  the 
question  as  to  the  effect  of  the  release  arises.  The  release 
from  the  defendants  to  the  witness  operated  to  relieve  him 
from  all  contribution  for  debt  and  costs,  in  case  the  plaintiff 
obtained  a  verdict;  and  the  operation  of  the  release  from 
the  witness  to  the  defendants,  was  to  prevent  the  witness 
participating  in  the  partnership  funds,  in  case  the  defend- 
ants got  a  verdict.  It  is  however  said  that  an  unascertained 
balance  cannot  be  released.  It  is  apprehended  there  is  no 
foundation  for  that  position ;  and  the  cases  cited  do  not  go 
that  length.  It  did  not  appear  that  there  was  any  person 
^'ho  had  a  right  to  implead  the  witness  and  the  defendants 
jointly.  The  testimony  of  a  witness  whose  evidence  tends 
to  relieve  from  a  debt  a  party  with  whom  he  is  jointly  liable 
to  pay  another  debt,  is  no  more  inadmissible  than  that  of  a 
son  to  increase  the  estate  of  his  father,  or  a  creditor  to 
increase  the  funds  of  his  debtor,  or  of  an  attorney  for  his 
client,  and  who  can  only  be  paid  by  a  verdict  in  his  client's 
favour.    [Parke,  J.  In  Carter  v.  Pearce  (6),  a  creditor  of  the 

(a)  1  Mer.  585.  {ft)  1 1.  R.  163. 
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intestate  was  held  to  be  admissible  as  a  witness^  for  the  ad- 
ministratrix. In  a  subsequent  case^  Craig  v.  Cundell  (a). 
Lord  Elienborough  held  that  such  creditor  was  not  an  ad- 
missible witness  where  the  estate  was  insolvent.]  The  dis- 
tinction/it  is  apprehended,  is  this;  where  the  demand  of  the 
creditor  is  entirely  personal,  there  his  testimony  is  receiv- 
able; but  where  the  creditor  has  a  claim  upon  the  Jund  to  be 
recovered^  there  he  is  inadmissible.  The  interest  of  the  wit- 
ness in  this  case  was  only  personal.  If  the  witness  be  inter- 
ested at  all,  it  must  be  for  one  of  these  four  reasons, — that 
if  the  plaintiffs  recover  a  verdict,  he  will  be  liable  to  an 
action  by  his  partners  for  contribution, — or  that  he  has  an 
interest  in  the  partnership  funds,  and  that  the  judgment  and 
execution  will  diminish  those  funds, — or  that  he  will  be  still 
liable  in  equity, — or  that  the  verdict  for  the  defendant  will 
be  a  bar  to  an  action  brought  against  the  witness  for  the 
same  demand.  As  to  the  first  objection,  the  release  given 
bj/  the  defendants  would  be  an  answer  to  an  action  for  con- 
tribution. Then  as  to  the  second  objection,  if  the  judgment 
and  execution  exhaust  the  partnership  funds,  and  the  other 
creditors  of  the  firm  resort  to  the  witness  for  payment,  he 
will  become  a  creditor  of  the  defendants;  but  this  would 
not  render  him  incompetent;  Carter  v.  Pearce{b)y  Paull  v. 
Brown (c).  [Parke,  J.  There  is  a  di£ference  where,  if  the 
party  obtains  a  verdict,  a  fund  is  created,  out  of  which  the 
claim  of  the  witness  may  be  satisfied;  Craig  v.  Cundell.'} 
If  the  partnership  funds  are  sufficient  to  pay  the  debts  of 
the  firm,  the  witness  was  clearly  competent.  Then  as  to 
the  abjection  that  the  witness,  notwithstanding  the  release, 
would  be  liable  in  equity.  [Parke,  J.  There  is  a  case  (d) 
in  which  Lord  Alvanley  expressed  an  opinion  to  that  effect.] 
The  liability  in  equity  is  a  mere  contingency,  and  it  is  not  to 
be  presumed  that  the  firm  was  insolvent.  This  Court  cannot 
take  notice  of  a  liability  in  equity,  arising  from  the  want  of 
funds  on  the  part  of  the  defendants.     Then  as  to  the  last 

(a)  1  Compb.  381.  (rf)  Cheyne  v.  Koopi,  4  Esp.N. 

(J>)  IT.  R.  163.  P*C.  112. 

(c)  0  Esp.  N.  P.  C.  34. 
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objection,  in  Young  v.  Berjmer(tf)  it  was  held,  that  where 
an  action  is  brought  against  one  of  aeteral  partners,  another 
partner,  after  a  release  by  the  defendant,  is  admissible  to 
prove  that  he  is  liable,  and  thereby  to  defeat  the  action. 
The  testimony  of  a  witness  is  not  to  be  exdttdedi  unless 
the  objection  be  plain. 

Ctcr.  ndv.  vuk. 


Tliough  pay- 
roent  of  money 
on  account 
generally, 
without  a  spe- 
cific appropri-] 
ation,  would 
in  many  cases 
go  to  dischai^e 
the  first  part 
of  an  account, 
such  pay- 
raent  is  not 
conclusive ; 
it  is  evidence 
of  an  appro- 
priation only; 
and  other  evi- 
dence may  be 
adduced  to 
vary  the  ap- 
plication of 
the  nile« 


Denman ,  C.J.  delivered(6)  the  judgment  of  the  Court(c). 
After  stating  the  facts,  his  lordship  proceeded  thus  : 

On  the  part  of  tlie  defendant  it  was  contended,  that 
from  the  course  of  dealing  between  the  plaintiffs  and  the 
partnership,  and  the  receipts  and  payments  that  had  taken 
place,  the  debt  due  to  the  plaintiffs  whilst  the  witneas  was 
a  partner  had  been  discharged,  according  lo  the  rule  in 
Chy ton's  case  (J),  and  that  as  the  witness  was  no  kwger 
liable  to  the  plaintiffs'  demand,  there  couM  be  no  ol^ction 
to  his  testimony.  But  though  the  payment  of  money  on 
account  generally,  without  a  specific  appropriation,  wouM 
in  many  cases  go  to  discharge  the  first  part  of  an  account, 
yet  that  rule  cannot  be  taken  to  be  conclusive;  it  is  evidence 
of  an  appropriation  only ;  and  other  evidence  may  be  ad- 
duced which  may  vary  the  application  of  the  rnle;  and 
therefore  we  cannot  say  to  a  certainty  that  the  debt  owing 
by  the  witness  to  the  plaintiffs  has  been  discharged :  and 
indeed  the  defence  proceeds  upon  the  ground  that  the 
moneys  paid  in  are  not  to  be  appropriated  to  the  payment 
of  this  debt,  but  only  to  paK  of  it,  vi2.  that  part  in  which 
there  is  no  overcharge  of  interest.  But  we  are  of  opinkni 
that  the  mutual  releases  viHhich  have  been  enecuted  by  the 
defendants  to  the  laitness,  and  by  him  to  the  defendants 
have  made  him  a  competent  witnefirs.  It  was  contended 
on  the  part  of  the  plaintiffs,  that  the  witness  came  to 
increase  the  surplus  of  the  partnership  effects,  and  that  he 


(a)  1  Esp.  N.  P.  Ci  103. 

(h)  In  £a0t9r  Temii  18S8. 

(c)  Denman,  C.  J.,    LUOedaki 


Parke,  Taunton,  and  Pattcson,  J  J. 
(d)  1  Merivatoy  585. 
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wes  interested  ib  that,  and  that  ht«  release  did  not  release 
his  right  to  that  surplus,  as  it  is  something  which  is  to 
arise  in  future ;  and  cases  were  cited  to  shew  that  things 
which  rest  in  contingency  and  possibility  are  not  released 
by  this  general  form,  which  only  applies  to  what  esiists 
at  the  time  when  the  release  is  given.  There  will  be 
found  in  Lampe^s  case  (ft)  some  instances  where  a  release 
does  not  extend  to  things  in  foture ;  and  in  Co*  Liti.  ^290 
and  9Q\  {jb\  and  in  %  Rollers  Air.  401,  and  several  of  the 
following  pages ;  and  in  the  additional  cases  to  Eof/e,  given 
in  18  Viner's  Abr,,  beginning  at  p.^99#  will  be  found  other 
instances  to  the  same  point.  Many  of  these,  howevef>  are 
upon*  the  construction  of  single  particular  words,  as  duties, 
or  debts*  or  actions.  But  in  Litthtan,  s.  W8,  and  Cokff^ 
commentary  npon  it,  291  h,  the  release  of  nil  demands  is 
tTMted  ^s  having  «  most  extensive  operation;  and  the 
releases  in  the  present  case  contain  not  only  the  word 
^demands/'  but  also  all  the  other  words,  which  in  the 
various  oases  are  of  themselves  only  taken  as  hnving  a 
Knrited  operation.  But,  in  Act,  the  claim  of  atiy  surplus 
that  might  arise  had  an  existence  at  the  time  of  the  release. 
At  that  rime  the  partnership  had  money  due  to  them,  and 
they  owed  money ;  and  amongst  the  debts  ctaimed  fVom 
them  was  this  to  the  plaintiflFs ;  the  amount  of  whidi  de- 
pended upon  the  question  of  the  rate  of  interest.  The 
fircts  which  raised  that  question  were  capable  of  being 
ascertained;  and  there  was  an  ultimate^  if  not  ao  imme- 
diate, certainty  how  the  law  would  attach  on  such  a  state 
of  facti.  The  amotint  of  the  balance,  though  uncertain  as 
for  as  it  depended  on  the  funds  to  be  realised^  did  not  de- 
pevtd  liptrtl  any  new  state  of  things  to  arise  thereafter^  but 
merely  whether  the  funds  would  be  available !  and  it  falls 
within  the  Tute  laid  down  in  LampeV}^  case  {e),  that  a  folure 
right  or  possibility  which  may  be  released,  ought  to  have  a 
foundation  and  an  original  inception,  and  ought  to  be  a 
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t. 
Htasr. 


(a)  10  Co.  Rep.  50  b. 

(b)  3  Tbo.  Co.  Litt.  423;  424. 


(c)  10  €o.  Rep.  50  b. 
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necessary  and  comaion  possibility.  This  appears  to  us  to 
be  the  case  here.  It  has  been  urged  that  the  partnership 
have  asked  for  tiiue  to  pay  their  debts,  and  that  this  shews 
that  they  are  insolvent,  and  that  the  surplus  will  be  less. 
This,  we  think,  forms  no  objection.  In  the  first  place,  the 
asking  for  time  does  not  necessarily  shew  the  parties  to  be 
insolvent,  though  it  is  a  circumstance  of  suspicion.  In  the 
next  place,  it  does  not  appear  that  these  debts,  in  respect 
of  which  they  have  asked  for  time,  are  such  as  the  witness 
is  liable  to.  But  even  if  these  things  were  so,  the  releases 
completely  prevent  the  witness  from  having  any  claim  upon 
the  partnership  effects,  and  also  bar  the  partnership  from 
having  any  claim  upon  him :  and  as  to  the  other  creditors 
making  a  claim  upon  the  witness  for  any  deficiency  that 
may  arise  if  the  defendants  should  turn  out  to  be  insolvent, 
that  cannot  make  the  witness  incompetent  as  far  as  relates 
to  the  plaintiffs. 

The  plaintiffs  have  now  made  another  objection  to  the 
witness,  which  does  not  appear  to  have  been  urged  at  the 
trial;  viz.  that  if  the  defendants  should  obtain  a  verdict, 
and  the  plaintiffs  should  afterwards  bring  an  action  against 
the  witness  for  the  same  debt,  that  verdict  and  judgment 
upon  it  might  be  pleaded  in  bar  to  such  an  action,  and  he 
therefore  comes  to  relieve  himself  from  a  liability  to  pay 
the  debt.  But  he  is  equally  relieved  from  liability  to  pay 
the  debt  if  the  plaintiffs  obtain  a  verdict;  because  the 
defendants,  having  released  him,  cannot  call  on  him  for 
contribution,  and  consequently,  in  a  legal  point  of  view,  be 
stands  equally  indifferent  whichever  way  the  verdict  is. 
Ihere  is  no  doubt,  however,  but  the  witness  would  feel 
himself  more  safe  from  future  liability  if  the  defendants 
were  to  obtain  a  verdict;  but  that  would  only  affect  his 
credit,  and  does  not  create  any  legal  incompetency.  It  is 
however  to  be  observed,  that  the  case  of  Cheyne  ▼• 
koops  (a)  seems  contrary  to  this.     From  the  statement  in 


(«)  4Esp. N.  P.O.  112. 
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the  early  part  of  that  case,  it  appears  that  mutual  releases  183S. 
were  proposed  to  be  given,  but  that  Lord  Alvaiilet/,  C.  J. 
thought  that  was  not  sufficient  to  make  the  partner  compe- 
tent. Tn  the  latter  part  of  the  case^  however,  he  said  that 
if  the  defendant  gave  a  release  to  the  witness,  he  would 
allow  him  to  be  examined,  and  a  verdict  to  be  taken,  sub- 
ject to  the  opinion  of  the  Court.  But  the  defendant  not 
being  in  Court,  the  witness  was  not  examined.  We  think, 
however,  that  the  reasoning  of  Lord  Alvanley  would  not 
make  the  witness  incompetent;  and  we  are  therefore  of 
opinion  that  Joseph  Hirst  was  a  competent  witness,  and 
that  consequently  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute. 


WiLMOTT,  Gent,  one  8cc.  v.  Elkington. 

Assumpsit  upon  articles  of  agreement  made  between  Ap  attorney 
the  plaintiff  and  the  defendant,  in    1832,    whereby    after  deeds  are  de- 
reciting  that  deeds  belonging  to  the  defendant  had  been  de-  PJJ^i^*^  *" 
posited  with  the  plaintiff  and  were  lost,  the  plaintiff  agreed  enable  him  to 
to  pay  100/,  in  consequence  of  the  deeds  having  been  mis-  fojf ?{|^  "T^J^rtt^ 
laid;  and  the  defendant  agreed  to  return  the   100/.  and  in-  depositing, 
terest,  if  it  should  afterwards  be  proved  that  the  deeds  had  Inquiry  by  his 

not  been  mislaid  by  the  plaintiff^  or  by  any  person  employed  client  to  in- 
form hmi 
by  him.      Breach ;    that  the  defendant  had  not  returned  where  such 

the  100/.  and  interest  upon  proof  that  the  deeds  had  not  ^®^*  attorney 
been  mislaid  by  the  plaintiff  or  any  one  employed  by  him.  with  whom 
Plea ;  non  assumpsit.     At  the  trial  before  Denman,  C.  J.  p^gitedj'places 

at  the  Warwickshire  spring  assizes,  1833,  it  appeared  that  them  without 

t        1  .     . «.  i.        I       1  i.     1  his  client's 

m    1807|  the  plamtin,  as  attorney  for  the  defendant,  pur-  knowledge  in 

chased  property  for  him,  and  the  deeds  remained  with  the  ^*®  *'*"°*  ^^ 
*^     "^      -^  .     .  ,       a  party  from 

plaintiff.     In  the  same  year  the  defendant  wishmg  to  raise  whom  he  has 

borrowed 

money  for  his  client.    The  nttorney  is  afterwards  unable  to  inform  his  client  where  the 

deeds  arc.     lie  is  chargeable  with  having  mislaid  such  deeds. 


.». 
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1333^        money,  the  sum  of  2O0l.  was  advanced  by  a  party  to  the 

v^v^^      defendant,  upon  receiving  from  the  plaintiff  the  defendant's 

Wiuiorr     [iQnj  and  \\^q  deeds,  which  vrere  depouted  with  him  as  an 

Eleimoton.   additional  security.    In  \S2>%  when  the  deeds  were  inquired 

for,  the  plaintiff  had  forgotten  that  they  had  been  deposited 

as  a  security  for  the    money  borrowed  when  the  above 

agreement  was  entered  into.    The  learned  Chief  Justice  left 

it  to  the  jury  to  say  whether  the  deeds  were  so  deposited 

with  the  knowledge  of  the  defendant,  and  directed  them, 

that  if  they  thought  that  the  defendant  was  informed  that 

the  deeds  were  to  be  handed  over,  they  should  6nd  for  the 

plaintiff,  otherwise  for  the  defendant  \  for  that  the  plaintiff, 

an  attorney,  ought  to  have  been  able  to  inform  the  defendant 

where  the  deeds  were  deposited.    The  jury  found  for  the 

defendant. 

AdamSj  Serjt.  now  moved  for  a  new  trial.  Tlie  deeds 
cannot  be  said  to  have  been  mislaid  by  the  plaintiff  in  this 
case;  for  it  may  be  that  circumstances  required  that  in  order 
to  raise  the  money  for  the  defendant,  as  the  plaintiff  had 
been  directed,  he  should  deposit  the  deeds  with  the  lender  as  an 
additional  security ;  and  if  such  was  tlie  case,  the  plaintiff 
did  no  more  than  his  duty,  whereas  mislaying  implies  negli- 
gence. 

Cur.  adv.  vuh. 

Den  MAN,  C.  J.  on  a  subsequent  day  in  the  same  term  (a), 

said  that  the  Court  was  of  opinion  that  the  deeds  must,  under 

the  circumstances,  be  considered  as  having  been  mislaid  by 

the  plaintiff ;  that  it  appearing  that  his  client  was  not  aware 

of  the  deeds  having  been  deposited  with  the  party  who  had 

advanced  the  200/.,  the  plaintiff  ought  to  have  been  able  to 

inform  him  wliere  he  might  find  his  deeds  when  he  required 

them. 

Rule  refused. 

(a)  Easter  term,  1833. 
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Shaw  and  others^  Assignees  of  Richard  BatleYi 

V*  Thomas  Batley, 

XHIS  cauae,  and  all  matters  and  all  other  claims  which  ^',  nftei* a 
the  assignees  might  have  against  the  defendant,  were  refer-  bankruptcy^ 
red  to  the  arbitration  of  a  barrister.   The  arbitrator  awarded  ^y^  &^^  ^J 
19501.  as  damages  in  the  action ;  and  touching  and  con-  for  at  a  future 
ceming  a  certain  other  claim  of  the  assignees  upon  the  1^^*    ^n  >^at 
defendant  (not  included  in  the  action),  relating  to  the  sum  to  C.  undue 
of  400/.  and  two  bills  of  exchange  for  500/.  each,  the  arbi<  JiJoum,?e^- 
trator  found  the  following  facts :  questing  C.  to 

a6th  March,  18^8.   Earl  Sttadbrijke  agreed^  in  writing,  g^ds.  a  dia- 
with  Richard  Batley  to  sell  him  certain  marked  oak  trees,  f?.V"^^  ^^® 
on  credit  expiring  1st  February,  1829;  but  iC.  ii.  was  to  B.  by  a  cheque 
give  security,  if  required.  'i^^  ^"^^^^^ 

£9th  March,  1828.    it.  B.  committed  an  act  of  bank*  is  protected, 

.  by  6  Geo.  4, 

roP^cy-  c:i6,s.82, 

25th  April,  1828.   Earl  Stradbroke  agreed  in  writing  to  against  the 
sell  to  R.  B.  other  marked  trees,  on  credit :  no  part  of  the  der  a  commis- 
same  (except  the  bark  and  topwood)  to  be  removed  until  **^"  wsued 

.  '  .  -      .  subsequently 

actually  paid  for,  or  secured  to  the  satisfaction  of  the  to  such  pay- 

wAn^/vw  ment,  on  the 

^®""^*^*  antecedent  act 

JR.  ^.  took  possession,  and  sold  the  bark  and  topwood,  of  of  bankruptcy. 

the  value  of  2000/.,  and  paid  600/.  on  account  to  the  vendor, 
Earl  Stradbroke^  who  thereupon  required  security  for  the 
residue  of  the  purchase  money,  and  refused  permission  to 
remove  until  security  given. 

5th  June,  1828.  The  defendant  having  consented  to  be- 
come security  for  R.  J3.,  his  son,  an  agreement  in  writing 
was  made  betwixt  JZ.  B.  and  the  defendant,  which,  after 
reciting  the  two  contracts,  and  that  600/.  had  been  paid  by 
A.  J9.  in  part,  and  that  all  the  timber  had  been  felled  and 
remained  there  (except  the  bark  and  topwood),  and  that 
the  vendor  had  required  security,  and  that  R.  B.  had  ap- 
plied to  the  defendant  to  become  surety  or  guarantee  for 
him;  and  in  order  to  indemnify  him  he  agreed  to  assign  and 
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make  over  to  him  all  the  timber  trees,  and  the  said  contracts 
and  agreements  for  the  purchase  thereof,  and  that  the  de- 
fendant had  accordingly  consented  and  agreed  to  become 
surety  and  guarantee  to  the  Earl  for  the  due  payment  of 
the  balance  of  the  said  purchase  money  upon  the  terms 
and  conditions  thereafter  mentioned, —  proceeded  as   fol- 
lows :  Therefore,  in  pursuance  of  the  said  recited  agree- 
ment, R.  B.  agreed  to  sell  the  said  timber  to  the  defendant 
and  the  said  contracts  and  agreements,  and  the  defendant 
agreed  to  buy  the  same  at  7/.  per  load,  (being  the  same 
price  to  be  paid  to  the  Earl  after  deducting  the  value  of 
the  bark  and  topwood,  which  12.  B.  had  already  taken  to 
his  own  use,)  to  be  paid  or  allowed  by  the  defendant  to 
R.  B,y  and  then  the  defendant  agreed  to  accept  bills,  to  be 
drawn  upon  him  by  JZ.  B.,  for  the  amount  of  the  sum 
which  should  remain  due  to  the  Earl  after  payment  of  the 
sum  of  650/.,  750/.  and  100/.,  payable  to  the  Earl  or  his 
order,  and  would  give  such .  other  guarantee  as  the  Earl 
should  require. 

On  the  same  5th  June,  the  Earl  required  a  guarantee. 
Such  guarantee  was  signed  and  delivered  by  the  defendant, 
who  thereby  guaranteed  the  payment  of  all  sums  of  money 
then  due  to  the  Earl  from  12.  B.  on  account  of  certain  oak 
timber  trees ;  the  defendant  ''  having  purchased  the  said 
timber  and  all  bene6t  of  the  contracts  entered  into  by  12.  B. 
for  the  purchase  thereof." 

I6th  June,  1828.  12.  B.  and  the  defendant  agreed  that 
12.  B.  should  be  allowed  to  have  the  timber  first  purchased 
by  12.  B.f  and  afterwards  by  the  defendant,  of  the  Earl,  at 
such  prices  and  on  such  terms  as  thie  same  had  been  pur- 
chased of  the  Earl  by  R.  B.  and  the  defendant,  or  one  of 
them;  that  the  defendant  should  retain  in  his  hands  the 
sum  at  which  certain  stock  in  trade,  &c.  of  12.  B.  should  be 
valued,  as  a  security  for  any  sum  he  might  pay  or  lose  in 
consequence  of  engagements  he  was  under  to  the  Earl  for 
the  purchase  money  of  the  timber ;  that  the  property  in  the 
timber  should  still  remain  in  the  defendant  until  the  whole 
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purchase  money  were  paid  to  the  Earl,  and  that  he  should 
have  the  right  of  stopping  its  removal  from  the  Earl's  estate 
or  other  places,  until  payment  of  such  purchase  money,  and 
should  be  at  liberty  to  sell  in  order  to  raise  money  for  pay- 
ment of  the  same;  that  the  money  to  be  paid  by  the  con- 
tractors or  other  persons,  for  timber  to  be  sent  from  the 
Earl's  estate  to  Lynn«  for  the  completion  oif  certain  works 
there,  should  be  paid  to  the  defendant ;  whose  receipt,  it 
was  agreed,  should  be  a  good  discharge;  which  money 
should  be  paid  or  retained  by  him  on  account  of  the  pur- 
chase money;  that  the  sum  of  1400/.,  which  the  Earl  had 
to  receive  oh  the  23d  June  instant,  should  be  paid  by  R.  B., 
and  that  it  had  been  agreed  that  R,  B,  should  pay  this  sum 
of  1400/.,  being  the  750/.  and  650/.,  because  he  had  already 
received  and  sold  the  bark  and  tops  to  the  value  of  2000/., 
and  had  paid  only  600/. 

In  consequence  of  the  defendant's  having  guaranteed  the 
payment  to  the  Earl  of  the  750L  aiid  650/.,  and  of  R.  B.^s 
having  iso  agreed  to  pay  the  1400/.,  72.  £.,  between  the 
l6th  and  21st  of  June,  1B28,  delivered  to  the  defendant 
400/.  in  cash,  as  being  his  own  proper  money,  and  two  bills 
of  exchange  for  500/.  each,  as  his  property,  drawn  by  R.B. 
on  one  Smiih,  and  not  then  due,  and  for  the  purpose  of  the 
defendant's  paying  the  said  sum  of  1400/.  to  the  Earl. 
The  defendant  paid  the  400/.  into  his  bankers,  and  in- 
dorsed the  bills  to  them  as  his  own  property.  On  21st 
July,  1828,  the  defendant  paid  the  1400/.  to  the  Earl  by  a 
draft  on  his  bankers,  which  was  duly  paid. 

29tbJuly,  1828.  A  commission  of  bankrupt  issued  against 
R.  B.  upon  the  act  of  bankruptcy  committed  on  the  29th 
March ;  and  the  plaintiffs  were  duly  appointed  assignees. 
The  two  5(X)/.  bills  not  having  been  paid  when  due,  the 
same  have  been  and  stand  proved  under  the  commission. 
The  defendant,  besides  the  1400/.,  has  paid  to  the  Earl  on 
account  of  the  timber  8986/.  Ss.  3d,,  which  with  the  sum 
of  600/.  paid    by   JR.  B.,  and    the    1400/.,  amount    to 
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1833.         10,986/.  55.  3d.,  the  full  amount  of  the  price  of  the  timber, 
bark  and  tops* 

The  plaintiffs,  as  assignees,  claimed  the  400/.  delivered 
hy  R*  B.  to  the  defendant,  and  required  the  arbitrator  to 
award  tliat  the  defendant  should  pay  the  same  to  them  as 
such  assignees,  and  also  that  he  should  award  that  the 
defendant  should  indemnifj  the  bankrupt's  estate  against  the 
proof  of  the  bills  and  all  dividends  in  respect  thereof.  The 
arbitrator,  not  thinking  the  claim  of  the  plaintiffs  well 
founded,  awarded  that  the  same  was  not  sustainable,  but 
that  nevertheless,  if  the  Court  of  K.  B.  should  be  of 
opinion  and  adjudge  that  the  claim  is  well  founded  and 
sustainable,  he  awarded  and  directed  that  the  defendant 
should  pay  the  sum  of  400/.  to  the  plaintiffa  as  such  as* 
signees,  and  also  should  pay  to  them  as  such  assignees  the 
amount  of  any  dividend  that  they,  as  assignees,  had  paid, 
or  should  or  might  be  obliged  to  pay,  in  respect  of  the 
proof  of  the  bills,  or  either  of  them,  under  the  commission ; 
and  also  should  sufficiently  indemnify  the  bankrupt's  estate 
against  all  payments,  claims  ;ind  demands  whatsoever,  for 
or  in  respect  of  such  proof;  and  also  should  in  such  case 
relinquish  and  assign  to  the  plaintiffsi  as  such  assignees,  all 
benefit  to  be  derived  or  acquired  in  respect  of  the  said  bills 
from  the  drawer  thereof. 

-  In  Trinity  term,  183d,  a  rule  was  obtained  on  behalf  of 
the  plaintiffs,  calling  on  the  defendant  to  shew  cause  why 
he  should  not  make  the  payments,  &c.  (as  above),  according 
to  the  terms  of  the  award,  and  why  the  plaintiffs  should  not 
be  at  liberty  to  enter  up  judgment  for  the  sums  payable. 
•    The  case  was  afterwards  set  down  in  the  special  paper. 

• 

'  Sir  James  Scarlett,  for  the  plaintiffs.  The  •assignees  seek 
to  recover  from  the  defendant  the  sum  of  400/.,  and  to  be 
indemnified  in  respect  of  two  bills  for  500/.  each.  The 
400/.  in  cash  and  the  two  bills  having  passed  to  tlie  ^lefeiid- 
ant  from  the  bankrupt  since  the  act  of  bankruptcy,  and 
within  two  months  before  the  commission  issued,  a  prim^ 
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facie  case  is  established  for  the  plaintiffs.  What  are  the 
peculiar  circum^taiices  upon  which  the  arbitrator  relies  for 
awarding  in  favour  of  the  defendant  ?  There  is  a  class  of  cases 
which  establish,  that  where  a  party  receives  money  from  a 
bankrupt  as  a  mere  agent,  to  pay  over  to  a  third  person,  he 
is  not  liable  to  the  assignees  in  respect  of  the  money  so  re- 
ceived, and  it  is  probable  that  the  arbitrator  has  formed  his 
opinion  upon  those,  considering  that  this  case  came  within 
them ;  Coles  v.  Wright  {a),  Tape  v.  Hockin  (ft).  The  pre- 
sent case,  however,  is  quite  of  a  different  description. 
There  are  here  three  parties.  As  between  liord  Siradhroke 
and  the  defendant,  the  latter  is  a  guarantee  for  his  son. 
In  die  very  instrument  of  guarantee  the  defendant  declares 
himself  the  purchaser.  But  his  son  had  already  paid  600/. 
to  Lford  Stradbroke,  and  had  received  1,400/.  beyond  the 
600/.  by  the  sale  of  toppings  and  bark.  Now  it  is  impos- 
sible that  the  father  could  have  the  full  benefit  of  the  con- 
tract, unless  the  1,400/.  were  paid  to  him;  and  the  son 
accordingly  contracts  to  do  so.  He  was  bound  to  furnish 
his  father  with  1,400/.  and  accordingly  he  did  so;  but  it  is 
evident  that  the  son  did  not  treat  the  act  as  if  he  were 
dealing  with  a  mere  agent;  neither  did  the  father  receive 
the  money  as  in  the  character  of  an  agent;  he  treats  the 
bills  and  cash  as  his  own,  pays  them  into  his  bankers  as 
his  own,  and  pays  Lord  Siradhroke,  a  considerable  time 
afterwards,  by  a  cheque  on  his  bankers.  The  duty  of  an 
agent  would  be  at  once  to  hand  the  money  over.  The 
father  had  a  right  to  the  money.  Although  it  is  true  that 
the  son  would  have  been  bound  by  his  contract  as  between- 
himself  and  Lord  Siradhroke,  yet  the  father  might  have  sued 
the  son  for  the  1 ,4001.  The  circumstance  of  the  father's 
being  in  his  turn  bound  to  pay  the  money  to  Lord  Stradr 
broke,  does  not  constitute  him  an  agent  for  the  purpose. 


F.  Pollock,  for  the  defendant.     The  assignees  cannot  re- 
cover unless  they  have  both  equity  and  law  in  their  favour. 

(«)  4  TauDt.  198.  (b)  7  Barn.  &  Cressw,  lOt. 
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1833.  The  Court  therefore  will  look  at  the  substance  of  the  trans- 
action. The  defendant  interferes  to  protect  the  credit  of 
his  son,  who  had  made  purchases  to  a  large  amount;  and 
for  this  purpose  he  enters  into  an  agreement,  by  which  in 
substance  he  says, ''  I  will  take  this  property  and  guarautie 
you.  The  property  shall  be  considered  as  mine«  but  the 
whole  is  done  for  the  purpose  of  relieving  you  from  the 
embarrassments  in  which  you  have  placed  yourself.  But 
as  you  have  had  goods  to  the  value  of  $000/.,  and  have  only 
paid  6O0l.,  you  shall  pay  me  the  1,400/.  which  you  are 
bound  to  pay  upon  the  contract  on  a  particular  day."  It 
does  not  appear  from  the  award  that  the  money  was  not 
paid  over  on  the  same  day ;  and  it  is  expressly  found  that 
the  cash  and  bills  were  delivered  for  the  purpose  of  the 
defendant's  paying  the  1,400/.  to  the  Earl.  The  Court  will 
not  say,  that  because  the  father  did  not  say,  ''  You  must 
pay  that  yourself  to  the  Earl,  because  I  may  run  some  risk, 
or  you  must  get  the  bills  discounted  and  pay  the  money  by 
a  cheque,"  the  transaction  is  not  protected.  Such  arrange- 
ments as  these  are  rather  symptoms  of  fraud  than  signs  of 
honest  dealing.  In  Coles  v.  Wright  {a\  it  was  decided  that 
where  money  was  delivered  to  a  defendant  for  the  purpose 
of  being  handed  over  to  another  person,  he  could  not  be 
considered  in  any  other  light  than  as  a  mere  channel  of 
communication,  and  had  no  responsibility  thrown  upon  hiui. 
This  decision,  it  is  true,  was  a  departure  from  a  strict  and 
inconvenient  rule,  but  it  has  ever  since  been  considered  as 
an  enlightened  decision.  Tope  v,  Hochin(b)  may  be  open 
to  some  observation ;  it  may  be  said  that  there  was  no  de- 
cision of  the  Court  upon  that  point.  But  Lord  Tenterdeut 
who  delivered  the  judgment  of  the  Court,  expressed  an 
opinion  upon  the  point,  though  it  was  not  intended  as  a  jui 
dicial  decision.  Here,  money  or  money's  worth  is  delivered 
to  the  defendant  for  the  purpose  of  paying  Lord  Slradbroke; 
and  he  does  pay  him.  It  will  probably  be  said,  you  did  not 
pay  over  the  identical  400/,  in  cash ;  but  no  agent  ever  thinks 

(a)  4  Tnunt.  198.  (b)  7  Barn.  &  Crvssw.  101. 
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of  taking  the  identical  money  in  his  pocket  to  pay  it  over;  133 
usually  the  money  is  paid  by  the  agent  into  his  bankers,  and 
a  cheque  upon  the  bank  is  given  to  the  principal.  Then 
with  regard  to  the  two  bills  of  exchange ;  shall  it  be  said,  .^^^^ 
that  when  they  are  discounted  the  party  is  not  to  touch  the 
money  upon  pain  of  being  rendered  liable  to  the  assignees? 
If  gold  were  delivered  to  a  party  to  be  paid  over  to  a  third 
person,  and  he  instead  paid  over  bank  notes,  this  would 
not  make  him  a  creditor  in  respect  of  the  notes,  leaving 
him  a  debtor  in  respect  of  the  gold. 

Sir  James  Scarlett,  in  reply. .  In  Coles  v.  Wright  the 
defendant  was  clearly  only  an  intermediate  holder,  who  had 
paid  over  the  money  which  he  had  been  employed  to  carry. 
And  there  it  was  held  also  that  the  auctioneer  who  had  sold 
the  goods  for,  and  had  sent  them  by  the  defendant  to  a  trader 
lying  in  prison,  and  who,  by  lying  two  months  in  prison, 
afterwards  committed  an  act  of  bankruptcy  having  relation 
back  to  the  imprisonment,  was  liable  to  the  assignees.  So, 
in  Tope  v.  Hockin,  the  arbitrator  was  the  mere  hand  that 
paid.  There,  also,  the  assignees  might  have  recovered  from 
the  party  to  whom  the  money  was  paid  by  the  arbitrator. 
Here,  even  before  the  late  bankrupt  act,  the  assignee  could 
not  have  recovered  from  Lord  Stradbroke,  because  he  would 
have  had  this  complete  answer,  that  the  money  had  been 
paid  to  him  by  the  father  on  his  own  account.  Suppose 
the  act  of  bankruptcy  had  not  been  committed  iii  March, 
but  that  the  bankrupt  had  paid  the  money  to  his  father, 
knowing  his  circumstances^  the  relation  between  him  and 
his  father  would  be  a  strong  circumstance  to  shew  a  fraudu* 
lent  preference.  In  March  the  bankrupt  knew  that  he  was 
going  to  commit  an  act  of  bankruptcy,  that  he  was  insol- 
vent, that  he  was  in  fact  a  bankrupt,  and  that  therefore  his 
property  belonged  to  his  assignees.  This  is  a  preference 
of  a  favoured  creditor.  This  is  not  the  money  of  the  bank- 
rupt, yet  if  the  father  had  immediately  paid  over  the  same 
money,  there  might  have  been  some  colour  for  saying  that 
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ttis  wte  the  |ht>perty  of  the  h^tlkrapi,  ^hich  the  fiilllier  was 
ttHe  iftiere  thatmel  fbt-  psyitig.  [Parke,  J.  Supt>ose  the 
fiither  to  have  been  a  creditot  of  the  sbti,  the^  the  qVkestiort 
is,  wfaeAer  it  does  not  fall  withm  the  82d  section  of  the 
Banfatijyt  Act  (a).]  He  is  scarcely  to  be  called  d  creditor, 
attfaoogh  he  had  a  ctaitti.  It  seems  rather  liike  k  saving  of 
so  mtfch  out  of  the  Wreck  of  his  fortane  for  the  beiiefll 
of  his  Ather. 

CifT.  iKRh  vwlii 


Denman,  C.J.  in  the  course  of  the  term  (6)  delivered 
thie  jndgtlient  of  ll^  Conrt. 

Tkt  400i.  in  cash  and  the  t#o  InHs  of  exchange  for  500/. 
etch,  iM  found  by  the  arbitrator  to  have  been  delivered  to 
the  ttefendaift  for  the  purpose  of  his  paying  ly^OOf.  to  Lord 
Sifiidbroke.  As  tfiis  l>400f.  was  doe  to  his  iord8b%>  in 
(Mk,  it  cannot  be  understood  to  be  the  finding  of  the  arbi* 
tinfor  that  the  spc^fic  bills  of  exchange  Irere  to  bave  been 
delivered  to  Lord  Si^dbfcfke,  for  tfiOse  lifRs  t^-ere  toot  then 
d>ae.  It  must  be  intended  that  the  defendant  was  in  some 
w%y  \6  convert  them  into  cash  and  to  pay  tbe  sntn  of  l,400/» 
wirii  tfmt  cash,  and  the  400/.  paid  to  hrm.  If  this  be  so, 
the  defeikkmit  mnst  be  taken  to  have  acted  as  the  agetit  of 
the  t>ailkrtipt,  in  converting  the  bilh  into  present  cash,  and 
paying  the  proceeds,  togethet  with  the  400/.,  to  Lord 


(fl)  6  Geo.  4,  c.  16,  s.  82.  "  And 
be  it  enacted,  thai  all  payments 
i^fyand  bond  fide  m&de,  or  which 
ikuU  heret^Ur  be  (so)  nuide  by  any 
bunknipij  or  by  any  penon  on  kU 
behalf,  before  the  date  and  issuing 
of  the  commission  against  such  bank- 
rkpij  (such  peymetH  not  being  « 
fraudulent  prrferenee  ^  mtch  cre- 
ditor,) shall  be  deemed  valid,  not- 
zcithslanding  any  prior  act  of  bank- 
mptcyby  such  bankrupt  committed; 
and  all  payments  really  and  bonk 
fide  made,  or  which  shall  hereafter 
be  made  to  any  bankrupt,  before 


the  date  and  issuiog  of  the  com- 
mission against  such  bankrupt, 
shall  be  deemed  valid,  liotividl- 
sMmdiiig  any  act  of  baiiikripKy 
by  such  bankrupt  committed;  and 
such  creditors  shall  not  be  liable  to 
r^nd  the  same  to  the  assignees  of 
such  bankrmpi,  provided  the  permm 
so  dealing  with  the  said  bankmpi 
had  notf  at  the  time  (^  such  pay- 
ment by  or  to  such  bankrupt,  notice 
(tf  any  act  of  bankruptcy  by  tuch 
bankrupt  eommUtedJ* 
(6)  Easter  Term,  laSd. 
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Stradbroke.  Upon  that  supposition,  the  payment  is  pro- 
tected under  the  82d  section  of  the  G  Geo.  2,  c.  IG.  But 
for  the  provisions  of  tliis  statute  (and  the  19  Geo.  %  c.  3(i, 
8.  1,)  the  assignees  could  certainly  have  recovered  back 
both  sums  from  Lord  Stradbroke,  though  the  specific  400/. 
received  from  the  bankrupt  vras  not  paid  into  his  hands, 
(as  to  the  last  point,  Jllanson  v.  Atkinson  {a)  is  an  autho- 
rity.) But  the  clause  in  the  existing  Bankrupt  Act,  if  not 
that  in  19  Geo.  2,  clearly  protects  this  payment,  and  pre- 
vents the  assignees  from  recovering  the  amount.  If  the 
assignees  cannot  recover  from  Lord  Stradbroke,  and  the 
payment  to  him  is  good,  it  cannot  be  permitted  that  they 
should  recover  from  the  agent,  who  merely  acts  as  agent  in 
making  a  valid  disposition  of  the  bankrupt's  property. 

For  these  reasons  we  are  of  opinion  that  the  award  is 
right,  and  that  the  plaintiff's  rule  must  be  discharged. 
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Rule  discharged. 


1833. 


(a)  1  Maule  &  Scl\r.  583. 


Joseph  Arden  and  Richard  Edward  Arden,  Gents, 
two  Sec.  V.  Tucker,  Gent,  one  &c. 

Assumpsit  for  work  and  labour,  as  the  attorneys, 
solicitors  and  agents  of  the  defendant,  with  the  common 
money  counts.  At  the  trial  before  Lord  Tenterdat,  C.  J., 
at  the  sittings  after  Trinity  term,  1832,  his  lordship  non- 
suited the  plaintiffs,  but  gave  them  leave  to  move  to  enter 
a  verdict  for  18/.  iGs.  2d.,  the  evidence  given  being  as 
follows : 

On  the  part  of  the  plaintiffs,  their  bill,  which  was  for 
business  done  in  the  Palace  Court  as  attorneys,  and  amount- 
ivg  to  25/.  105.  6d.,  was  produced ;  aud  it  was  proved  that 
the  business  had  been  done  for  the  defendant,  who  had 
subsequently  called  at  the  plaintiffs'  office  and  agreed  to 
pay  them  20/,  for  their  debt.     The  plaintiffs  also  tendered 


A.  employs  B, 
and  C,  who 
arc  attorneys 
and  partners, 
to  prosecute 
an  action  in 
the  Palace 
Court,  B. 
alone  bein^  aii 
attorney  of 
that  Court. 
The  amount  of 

B,  and  C's 
bill  of  costs  is 
recoverable 
from  A.  in  a 
joint  action 
by  B,  and  C. 
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18SS.        IB  evidence  an  iindertaddng  given  bj  Uie  defendant  to  both 
the  pfauntidTs  upon  his  application  to  have  the  bill  taxed, 
but  this  was  rejected  bj  Lord  Tatlerden,  upon  an  objection 
that  it  had  not  been  declared  upon,  and  was  an  agreement 
unstamped.    A  letter  from  the  defendant  to  the  plaintiffs 
was  read,  in  which  the  defendant  offered  to  give  the  plain- 
tiffs a  bill  for  \oL,  and  to  pay  5/.  more  in  case  the  damages 
and  costs  were  recovered  from  Stevens,  whom  the  plaintiffs 
had  been  employed  by  the  defendant  to  sue.     For  the  de- 
fendant the  roll  of  attorneys  of  the  Palace  Court  was  pro- 
duced by  the  prothonotary  of  that  Court,  and  it  was  proved 
that  the  plaintiff  Richard  Edward  Ardai  was  not  one  of 
the  attorneys  of  that  Court.     The  witness  also  produced 
the  original  warrant  to  prosecute,  filed  in  the  Palace  Court, 
in  the  action  Tucker  v.  Stevens,  aud  the  bill  of  costs  taxed 
at  18/.  165.  2d.  by  the  deputy  prothonotary,  and  also  the 
order  for  taxation,  all  in  the  name  of  Joseph  jirden  alone. 
Campbell,  for  the  defendant,  contended  that  there  ought  to 
be  a  nonsuit  for  misjoinder  of  plaintiffs,  and  cited  Brandon 
V.  Hubbard  {a),  aud  contended  also  that  the  plaintiffs  could 
not  recover  upon  the  subsequent  promises,  because  there 
was  no  consideration   moving  from  R,  E,  Arden  to  the 
defendant,  and  in  support  of  that  point  cited  Collins  v. 
iiodefroy.    The  learned  Chief  Justice  said,  I  cannot  dis- 
tinguish this  case  from  Brandon  v.  Hubbard;  there  is  a 
misjoinder  of  plaintiffs,  and  they  must  be  nonsuited.    Upon 
the  other  point,  I  think  the  promises  must  be  taken  to  refer 
to  tlie  original  consideration.     His  lordship  having  giveti 
leave  to  move  to  enter  a  verdict  for  the  plaintiff,  a  rule  nisi 
to  thai  effect  was  obtained  in  last  Michaelmas  term;  against 
which,  in  Easter  term, 

Campbell,  S.  G.  and  F.  Kelly,  shewed  cause.     Unless 

the  defendant  was  previously  liable  to  the  plaintiffs  jointly, 

the  offer  of  a  cognovit  to  them  jointly  could  not  form  such 

a  promise  as  would  sustain  an  action;  Collins  v.  Code- 

Jroy{b),     The  only  question  is,  whether  there  wad  in  this 

(a)  4  B.  Moore,  367.  (^)  1  Bars.  &  Adol.  950. 
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case  a  joint  retainer,  and  a  liability  to  the  two  plaintiffs 
jointly ;  for  if  a  man  were  liable  to  A.  only,  and  wrote  a 
letter  promising  to  pay  A.  and  B.^  it  would  not  be  a  bind- 
ing promise.  The  warrant  to  prosecute  or  retainer  was  to 
Joseph  Arden  alone.  He  alone  therefore  could  have  been 
sued  if  he  had  misconducted  the  cause,  and  he  alone  can 
sue  for  the  business  done.  The  rule  for  the  taxation  of 
costs,  and  which  of  course  is  upon  an  undertaking  on  the 
part  of  Tucker  to  pay  the  costs  taxed,  was  in  the  name  of 
Joseph  Arden  alone,  and  the  officer's  allocatur  must  have 
followed  the  rule.  [Pf/r/re,  J.  The  bill  was  the  bill  of  both.] 
It  was  so  de  facto,  but  not  de  jure.  [Parke^  J.  The  case 
is  the  same  as  an  action  upon  a  bill  of  two  attorneys  in 
partnership  in  respect  of  business  done  by  one  of  them 
in  the  Exchequer,  before  the  late  rules,  the  second  partner 
not  being  an  officer  of  that  Court.]  The  question  has  been 
decided  by  the  Court  of  Exchequer  in  the  case  of  Hemming 
V.  (FfY/o;/,  no  report  of  which  has  been  found.  That  case 
was  the  converse  of  this,  being  an  action  for  business  done 
in  the  Exchequer  in  the  ftame  of  one  of  two  partners,  he 
alone  being  an  officer  of  the  Court  of  Exchequer.  Hem- 
ming and  Baxter  carried  on  business  generally  as  attorneys, 
and  had  received  instructions  from  Wilton  to  carry  on  divers 
suits  in  which  he  happened  to  be  engaged,  some  in  B.  R. 
and  some  in  the  Exchequer.  A  bill  was  delivered  in  the 
name  of  Hemming  and  Baxter,  and  the  evidence  generally 
shewed  that  the  two  were  employed  jointly  to  conduct  the 
suits  in  the  Exchequer,  as  well  as  the  other  business.  At 
the  trial  the  Lord  Chief  Baron  refused  to  nonsuit,  upon  an 
objection  that  Baxter  should  have  been  joined  in  the  action, 
and  the  Court  of  Exchequer  being  afterwards  moved  for 
a  new  trial  on  this  ground,  refused  to  grant  a  rule.  Now 
if  this  had  been  an  action  brought  by  Joseph  Arden  alone, 
the  case  of  Hemming  v.  Wilton  would  have  been  a  clear 
authority  to  shew  that  the  action  was  well  brought;  and  if 
so,  it  is  an  authority  also  to  shew  that  the  two  partners  can- 
not sue  jointly.     [Parke,  J,  Suppose  neither  of  them  had 
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been  an  attornej  of  tbe  Palace  Coiirt,  and  they  had  been 
cmptoyed  to  get  the  bosiness  condocted  by  other  persons 
legafly  authorized,  couM  they  not  recover  i]  Yes,  in  tbe 
form  of  an  action  for  money  paid  by  them  to  the  other  per- 
sons for  conducting  the  business;  but  eren  in  that  case 
they  could  not  ha^  recovered  on  a  dechration  in  the  form 
used  in  this  action.  This  is  an  action  for  conducting  and 
prosecuting  business  in  the  Palace  Court,  brought  by 
two  persons  jointly,  whereas  one  only  of  the  two  plaintiffs 
could  lawfully  do  the  business.  In  Brandon  and  Brown  v. 
Hnhbard  (a)  it  was  held,  that  a  replevin  clerk,  who  is  part- 
ner in  an  attorney's  firm,  must  sue  alone  for  die  expenses 
of  preparing  a  replevin  bond,  though  it  is  prepared  at  the 
office  of  the  firm. 


Sir  J.  Scarlett,  contr^  The  objection  is  not  tenable. 
The  only  case  is  that  of  Brandon  v.  Hubbard,  and  upon 
examination  it  will  be  found  that  there  is  no  analogy  be- 
tween that  case  and  the  present.  It  would  have  been  ille- 
gal there  for  the  partner,  who  was  the  replevin  clerk,  to 
conduct  business  as  such  jointly  with  a  partner  {b).  It  has 
been  decided  that  an  attorney  of  the  Court  of  Exchequer 
might  carry  on  business  in  partnership  with  an  attorney  of 
the  B.  R.,  and  it  has  never  yet  been  doubted  that  they 
might  sue  jointly  upon  their  bills.  There  was  a  case  of 
Elkins  and  another  v.  Harding  (c),  decided  in  the  Exchequer 
in  1831,  in  which  such  an  objection,  if  tenable,  would  have 
been  taken.  In  that  case  one  of  the  plaintiffs  was  a  side 
clerk  of  the  Court  of  Exchequer,  and  the  other  an  attorney 
of  B.  R.,  and  the  action  was  against  an  attorney  practising  in 
London,  for  business  done  in  the  Exchequer.  The  plaintiffs 


(«)  8  Bfcid.  &  Bingk  11;  i  B. 
Moore,  367. 

(Jb)  As  to  the  character  of  a  re- 
plevin clerk,  see  1  &  9  Phil.  Sf 
Mwy,  c.  !«,  t.  8,  by  wliich  the 
shttriff  is  directed  to  appoint  four 
deputies  at  the  least,  dweliiog  not 


above  ttvalve  jmles  iroia  one  ano- 
ther, who  shall  have  autliority  in 
the  sherifiTs  name  to  make  replevin 
and  deliverance  of  distresses. 

(c)  1  Cromptoo  &  Jorvis,  345  j 
&C.  lTjvwhitt,274. 
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relied  on  a  passage  in  Manning's  Es^cheqner  Prftetice,  which 
is  recognized  by  the  Court  in  gtviftg  jadgmeiit,  \vhere  it  is 
said,  "  The  ground  upon  which  Exchequer  pri?iieg<e  stands 
is,  that  the  king's  business  may  not  be  impeded  through  the 
absence  of  his  officers.  This  reason  hoMs  equally  strong  in 
cases  where  the  officer  is  a  sole  plaintiff,  as  in  those  where 
he  sues  with  others'' (tf).  If  the  defendant's  was  a  good 
answer,  it  might  also  be  said  in  every  common  action  by 
two  attorneys  jointly,  for  bushiess  done  in  a  suit,  that  only 
one  of  them  was  employed,  of  which  the  record  is  eridence. 
Unless  the  law  prohibits  partnerships  of  attorneys  of  par- 
tfcuhir  Courts,  with  those  of  other  Courts,  they  may  sue 
jointly  for  business  done  in  the  Court  of  which  one  only 
is  an  attorney. 


Denm AN,  C.  J. — We  wish  to  see  what  Was  done  in  th^ 
case  of  Hemming  and  Baxter  v.  Wilton ;  and  therefore  we 
wifl  defer  our  judgment. 

€wr.  adv.  vuH. 


DiSNMAN,  C.  J.,  in  the  same  term,  delivered  the  judg- 
ment of  the  Court  (6). 

The  plaintiffs  in  this  case  were  in  partnership  as  attor- 
neys. One  of  them  only  was  an  attorney  in  the  PaSac^ 
Court ;  and  the  action  was  brought  by  both,  for  business 
done  in  that  Court.  There  was  sufficient  evidence  of  a 
contract  by  the  defendant  with  both  the  plaintiffs  that  they 
should  do  the  business  for  him.  But  it  was  contended, 
firsi,  that  this  evidence  was  clearly  rebutted  by  proof  ctf  a 
written  retainer  of  one  of  the  plaiotifFs  atone,  who  was  the 
attorney  in  the  Palace  Court,  and  the  order  lo  tax  and 
undeitaking*  to  pay  hb  bill,  whidh  shewed  a  contract  with 
that  plaintiff  alone ;  and,  secondly,  that  if  not>  the  icontract 
with  the  ptaiiftiffs  was  not  binding  in  point  of  law. 

(a)  Mann.  £xch.  Pract.  1st  edit,  of  it,  appear  in  Crottipt.  &  Jervis 
251.  This  passage  and  the  cases  as  part  of  the  argunient  of  counsel, 
from  Burton  there  cited  in  support         (6)   Denman,  C.  J.,   Llltttiak 

and  Fiarkef  JJ. 


Arden 

V. 
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1833.         '    ^^  to  the  first  objection,  when  It  is  recollected  that  the 
retainer  filed  in  the  Court  is  an  authority  quoad  the  pro- 
ceedings in  that  Court  only,  and  is  anabgous  to  the  warrant 
Tuck  BR.      of  attorney  filed  of  record  in  this  Court,  and  that  the  un- 

First  point.       dertaking  which  is  to  be  enforced  in  the  Palace  Court 

must  necessarily  be  to  the  attorney. in  that  Court,  the  evi* 
dence  of  a  joint  contract  with  both  plaintifi*8  is  veryjittle 
affected  by  this  species  of  proof.  And  on  the  whole,  the 
weight  of  evidence  is  clearly  in  favour  of  the  joint  employ- 
ment of  both  plaintiffs. 

Second  point.        The  second  objection  is,  that  such  a  joint  contract  is  void 

in  law,  on  the  ground  that  the  attorney  in  the  Palace  Court 
could  alone  sue  for  business  done  in  that  Court. 

There  is  no  act  of  parliament  which  regulates  the  pro- 
ceedings in  this  Court,  and  therefore  the  case  must  be  con- 
sidered as  one  at  common  law.     No  authorities  were  cited 
in   support  of  the  second   position,   except  the   case  of 
Brandon  v.  Hubbard  (a),  and  that  of  Hemming  v.  Wilton(Jb) 
in  the  Exchequer.     The  former  case  (in  which  there  was 
no  joint  employment  of  the  plaintiffs)  has  no  bearing  upon 
the  present.     The  latter  is,  as  far  as  we  can  learn,  not 
reported.     It  is  not  in  any  of  the  published  reports  of  the 
Court  of  Exchequer;  and  the  decision  that  the  clerk  in 
court  in  the  Exchequer  might  sue  alone  for  business  done 
in  that  Court,  though  he  and  his  partner  had  delivered  a  bill 
as  for  business  done  by  both,  may  have  proceeded  on  the 
ground  that  the  joint  contract  with  both  partners  was  not 
clearly  made  out. 

.  In  the  absence  of  any  enactment  or  decision  to  the  con« 
trary,  (which  we  must  take  to  be  the  case,)  the  question  is, 
whether  upon  any  principle  of  law  there  is  an  objection  to 
this  action  at  the  suit  of  both  where  the  contract  is  with 
both.     And  we  think  there  is  no  objection. 

Suppose  neither  of  the  plaintiffs  had  been  attorneys  of 
that  Court,  but  that  the  defendant  had  employed  them,  and 

> 

(cf)  Q,  Brod.  8c  Bingh.  1 1.  (h)  ArUe,  7G6. 
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they  had  undertaken  with  him  to  do  the  business  there  for 
him,  for  reward  to  be  paid  to  them,  and  they  had  then 
employed  an  attorney  of  the  Court  on  their  own  credit; — 
there  could  have  been  no  objection  to  the  action  by  both 
for  the  reward.  It  would  have  been  like  the  case  of  attor- 
neys, who,  upon  their  own  credit,  employed  a  proctor  in 
the  Spiritual  Courts^  or,  before  the  recent  alterations  (a),  a 
clerk  in  court  in  the  Exchequer,  and  who  certainly  might 
have  sued  their  own  client  for  their  bill.  If.  so,  it  can 
make  no  difference  that  one  of  the  plaintiffs  is  the  person 
who  himself  transacts  the  business  in  the  particular  Court, 
where  the  contract  is  clearly  with  both. 

We  are  of  opinion  therefore  that  this  action  will  lie; 
and  the  rule  must  be  absolute  to  enter  a  verdict  for  the 
plaintiffs. 

Rule  absolute, 

(fl)  By  1  W.  4,  c.  70,  s.  10. 


John  Nuhsb  and  Maky  Elizabeth  his  Wife  and  others  InasBumDsit 

W^     ^  o  •  hy  A,  ana  B. 

I  LLs,  Gent,  one  &c.  I,{s  ^ife,  and 

A  ^'9  against  i>., 

iVSSUMPSIT.    The  first  count  of  the  declaration  stated,  a  cognovit  by 
that  by  an  agreement  made  between  the  plaintiffs  and  the  the^wife^TsVi^' 
defendant,  after  reciting  that  one  J.  Lang  had  been  sued  by  terested  and 

tn&ll  shfi  IS 

and  arrested  at  the  suit  of  the  plaintiffs,  by  virtue  of  process  properly 

relumabje  in  the  King's  Bench  in  Michaelmas  term,  18dOi  Joined;  and 

.  ,      J  i.      .        ,  .    .,  ,    ,        -4,  B.  and  C. 

and  that  upon  such  arrest  the  defendant  became  bail  below  may  join  in  an 

of  Lang,  and  together  with  Lang  did  duly  execute  a  bail  ^^JJ*"  ^g"" 

bond  to  the  sheriff  in  whose  bailiwick  Lang  was  so  arrested^  cial  promise 

that  is  to  say,  the  sheriff  of  Middlesex;  and  that  after  the  JSorSr 

execution  of  the  same  bond,  J.  jB.  Brittain  and  .7.  Daniell  ^v  "i  consi- 

,.,.-•  ,        .  .         deration  of  an 

were  put  in  as  bail  above  for  Lang,  and  notice  was  given  agreement  by 

that  they  would ,  duly  justify  themselves  on  Monday,  t\ket      f^{^^ 

)6tlr  November,  in  the  year  last  aforesaid,  but  that  tbe^  oeedings  upon 

the  cognovit, 
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tberem  made  default  and  the  conditioii  of  the  bail  bond  bad 
been  broken,  and  that  Lang  had  confessed  the  action  and 
damages  to  the  amount  of  200/.,  and  had  consented  that 
judgment  should  be  forthwith  entered  up,  and  that  execution 
should  issue  for  IS?/.  155.  ^,,  being  the  amount  of  debt  and 
costs  due  to  the  plaintiffs  from  Lang,  and  that  the  de- 
fendants had  requested  the  plaintiffs  to  allow  Lang  to  be  at 
large  and  to  forbear  entering  up  judgment  on  the  said 
cognovit  or  taking  out  execution  thereon,  or  taking  any  fiir* 
ther  proceedings  in  the  suit  against  the  bail,  sheriff,  or  other- 
wise, until  the  SOth  day  of  February  then  next^  upoo  the 
defendant's  guaranteeing  to  them  the  security  of  the  person 
of  Lang  at  the  termination  of  such  period,  provided  the  said 
137/.  1 5s,  ^d.  were  not  before  then  discharged  and  satisfied. 
It  was,  therefore,  thereby  understood  and  agreed  by  and 
between  the  parties   to  the  said  agreement,  and  the  de- 
fendant undertook  and  promised,  that  in  consideration  that 
the  plaintiffs  would  not  enter  up  judgment  or  sue  out  exe- 
cution as  aforesaid,  or  proceed  further  in  the  suit,  or  take 
any  further  steps  therein  either  against  Lang^  the  sheriff,  or 
the  bail,  before  or  until  the  20th  day  of  February,  1831, 
between  the  hours  of  ten  and  four,  he  the  defendant  would 
between  those  hours  duly  render  Lang,  or  cause  him  to  be 
rendered,  into   the   custody   of   the  marshal,   so   that   the 
plaintiffs  might  thenceforth  have  the  full  security  of  the 
body  of  Lang  for  their  said  debt  and  costs,  or  in  default 
thereof  that  he,  the  defendant,  would  then  pay  to  the  plain- 
tiffs, or  to  Harris  for  them,  the  said  157/*  1 5s.  2</.    And  the 
said  agreement  being  so  made  and  entered  into,  afterwards 
and  before  the  day  on  which  Lang  was  so  to  be  rendered  as 
aforesaid,  ss.  on  the  15th  of  February,  1831,  it  was  further 
agreed,  that  the  time  for  rendering  Zfir/ig*  should  be  extended 
until  and  upon  the  first  day  of  Easter  term,  it  being  fully 
understood,  and  defendant,  in  consideration  of  the  premises 
and  of  such  extension,  did  promise  and  agree  that  such  ex- 
tension  should   be  without  prejudice  to  the  defendant's 
guarantee,  that  is  to  say,  that  the  defendant  should  and 
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would  duly  render  Lang,  or  cause  him  to  be  rendered,  on  the  i838. 
first  day  of  Easter  term,  in  manner  and  form  and  between 
tlie  hours  in  the  first*  mentioned  agreement  in  that  behalf 
mentioned,  or  in  default  thereof  that  he  should  and  would 
then  pay  to  the  plaintiffs,  or  to  Harris  for  them,  the  said 
ISJL  15s.  2d,  The  count  then  stated  an  agreement  for  a 
further  extension  of  time  until  the  first  day  of  Trinity  term* 
Averment  of  performance  on  the  part  of  the  plainUffs. 
Breach:  that  the  defendant  did  not  nor  would  abide  by 
or  keep  any  of  the  agreements  and  promises  so  by  him 
made  and  entered  into  as  aforesaid,  and  did  not  nor  would, 
on  any  of  the  said  days  so  respectively  named  and  fixed 
for  the  render  of  Lang,  render  him  or  cause  him  to  be 
rendered  between  the  times  in  that  behalf  aforesaid,  or  in 
any  other  manner  or  at  any  other  time ;  nor  hath  he  paid 
to  the  plaintiffs  or  to  any  of  them,  or  to  Harris  for  them, 
the  said  debt  and  costs  :  by  reason  whereof  the  plaintiffs 
have  been  deprived  of  the  security  of  the  body  of  Lang  for 
the  same  debt  and  costs.  In  a  second  count  the  two  exten* 
sions  of  time  are  omitted,  and  it  is  stated  that  in  considera- 
tion that  the  plaintiffs  would  not  enter  up  judgment  or  sue 
out  execution  or  proceed  further  in  the  suit  against  Lang^ 
the  sheriff  or  the  bail,  until  the  (20th  of  February,  the  de« 
fendant  would  duly  render  Lang  mto  custody,  or  hi  defiiult 
pay  the  debt  and  costs.  Breach  assigned  as  in  the  first 
count.     Plea:  non-assumpsit. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  on  the  17th  of 
May,  1632,  a  verdict  was  found  for  the  plaintiff  for  300/. 
In  Trinity  term  following.  While  had  obtained  a  rule  nisi 
to  arrest  the  judgment;  against  which, 

F,  Kelly  and  Haytoard  now  shewed  cause.    Though  the  First  point : 
promise  in  the  first  count  is  not  stated  to  be  made  to  the  0«n»ssion  of 

"^     .     ,  ,  ,  statement  to 

plaintiffs^  the  agreement  which  forms  the  foundation  of  the  vhom  promise 
assumpsit  is  stated  to  be  with  them,  and  the  promise,  after  "^^^^* 
verdict,  must  be  taken  to  be  so  too.    At  all  events  the  pro- 
mise is  stated  as  a  promise  to  pay  to  all  the  plaintiffs. 


Wills. 
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18S3.  Ii  it  also  clear,  upon  the  face  of  ibe  declaradon,  that  the 

j^^^^  wife  had  an  interest  in  the  subject-matter  of  the  promise. 
She  was  a  partj  to  the  original  suit,  which  would  conse- 
quently ha^e  survived  to  her,  and  the  cognovit  also  admits  a 
MisMjiiiXnrof  ^^^  ^  action  in  her.  lu  the  present  case,  therefore, 
^^'  there  is  a  consideration  jnoving  from  the  wife,  and  an  ex- 

press promise  to  her ;  and  the  following  cases  clearlj  esta- 
blish that  wherever  both  these  incidents  combine  (some  of 
the  cases  even  going  the  length  of  deciding  that  an  interest 
in  the  wife  or  an  express  promise  to  her  is  enough  to  justify 
her  being  joined,)  the  wife  may  be  made  a  party.  Huggimt 
V.  Diirkam{a\  Braskford  v.  Buckingham {b).  Prat  v. 
Taylor  (c),  Philliskirk  v.  PluckweU{d);  and  see  the  judg- 
ment of  Holt,  C.  J.  in  Yard  v.  Eland  {e). 

F.  Kelly  afterwards  referred  to  Richards  v.  Richards  (f). 

Second  point.  Campbell,  S.  G.  and  White,  contri. — ^The  wife  is  impro- 
perly joined;  for,  in  the  first  place,,  it  does  not  sufficiently 
appear  that  the  wife  was  interested  m  the  original  action. 
Suppose  the  promise  in  the  original  action  had  been  stated 
to  have  been  made  to  the  husband  and  nrife,  it  would  have 
been  a  ground  for  arresting  the  judgment;  Abbott  and  wife 
V.  BloJield{g\  Bidgood  v.  Way  and  wife  {hi).  It  is  admitted 
that  in  the  case  of  bonds  and  promissory  notes  given  to  the 
wife,  she  may  join;  since  she  is  interested,  and  the  considera- 
tion is  presumed  to  move  from  her.  In  Philliskirk  v.  Plnck- 
well(i),  which  was  a  case  on  a  promissory  note  given  to  the 
wife  during  coverture,  and  in  which  it  was  argued  that  the 
wife  was  improperly  joined.  Lord  Ellenborough  said,  **  If 
it  had  been  necessary  to  state  a  consideration,  there  might 
have  been  weight  in  the  argument;  but  here  is  not  the  wife 

(a)  S  StriL  7«6.  (/)  «  Bam.  &  Adol.  447. 

(6)  Cro.  Jac.  205;  ante,  254,  9.  (g)  Cro.  Jac.  644. 

(f)  Cro.  El.  61;  anie,  224.  (*)  2  Bla.  Rep.  1236. 

(d)  2  Maole  &  Selw.  393.  (0  ^  Manle  &  Sclw.  393.     Et 

(0  1  Ld.  Raym.  368.  vide  ante,  254. 
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the  meritorious  cause  of  action  ?"  It  is  necessary,  there-  1833. 
fore^  to  state  a  consideration,  and  that  consideration  moves 
in  this  case  from  the  husband,  for  the  forbearance  is  by  him 
alone.  In  Ritmsej/  v.  George  {a)y  Lord  Elleiiborough  said,  Wills. 
''  a  consideration  of  forbearance  by  the  husband  is  a  consi- 
deration arising  during  coverture,  and  expressly  moving  from 
the  husband,  who  has  the  power  of  immediately  enforcing 
the  claim,  and  is  therefore  sufficient  to  support  a  promise 
made  to  him  alone,  who  is  the  instrument  of  forbearance." 
[Parlce,i.  The  cognovit  to  all  the  plaintiffs  is  an  admission 
of  the  interest  of  the  wife']*  Granting  that  it  is  to  be  pre- 
sumed that  the  wife  had  an  interest  in  the  original  action, 
the  objection  still  remains  that  this  is  an  executory  contract, 
and  that  the  consideration  moves  from  the  husband  alone. 
The  words  of  the  promise  are,  *^  and  the  defendant  under- 
took and  promised,  in  consideration  that  the  plaintiffs  should 
not  nor  would  enter  up  judgment,"  8cc.  without  saying  to 
whom  the  defendant  promised.  In  Buckley  v.  Collier  (b), 
it  was  held  that  the  wife  ought  not  to  be  joined  in  an  action 
for  work  done  by  her  during  coverture,  unless  there  be  an 
express  promise  to  her.  [^Parkej  J.  It  is  to  be  presumed 
after  verdict,  from  the  declaration  in  this  case,  that  the  pro- 
mise was  between  the  parties  to  the  agreement]  Waiving 
that  objection,  the  promise  to  forbear  must  be  takcii  to 
have  been  made  by  the  husband  alone,  as  the  wife  could 
make  no  contract.  In  Smith  v.  The  Sheriff  of  Middle- 
sex {c),  Le  Blanc,  J.  said,  "  It  is  contended  that  either 
Mrs.  East  or  her  husband  took  it,  (the  property  in  the  goods 
in  dispute,)  but  she  being  a  married  woman  could  make  no 
contract.  [Parke,  J.  There  is  no  doubt  that  a  married 
woman  can  make  no  contract.]  Then  the  contract  is  not 
binding  on  the  party  from  whom  the  consideration  is  sup- 
posed to  have  moved.  [Parke,  J.  May  not  the  declaration 
be  treated  as  if  the  wife*s  agreement  had  been  entirely 
omitted?]     If  it  be  so,  the  wife  must  be  considered  as    . 

(a)  1  Maulc  &  Sclw.  176.  63;  4  Mod.  106;  Cnrth.  251. 

(h)  iSalk.  198;  S.  C.  3  Salk.  (c)  15  East,  6I  I. 
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having  been  improperly  joined.  lu  Yard  r§  Eland  (a),  it 
was  held,  tbat  on  a  promise  to  a  husband  to  pay  money  to  the 
wife  as  executrix,  in  consideration  of  bis  forbearing  to  sue 
for  it,  the  husband  may  sue  alone,  the  wife  not  being  a  party 
to  the  agreement.  Holmes  and  wife  v.  Woodijb).  {Parhe^  J. 
referred  to  Brashford  v.  Buckingham  (c).  ]  The  reason  for 
the  joinder  of  the  wife  in  any  case  is,  that  she  has  an  in- 
terest in  the  cause  of  action,  which  would  survive  to  her 
after  her  husband^s  death. — Com.  Dig.  Baron  and  Feme, 
(F.  10.)  Here,  if  the  contract  to  forbear  had  beeu  broken  in 
the  life-time  of  her  husband,  the  wife  could  not  have  been 
sued,  and  therefore  the  action  on  the  contract,  of  which  the 
forbearance  is  the  consideration,  would  not  have  suryived  to 
her,  but  the  executors  of  the  husband  must  have  sued. 


In  Easter  term  Denman,  C.  J.  delivered  the  judgment 
of  the  Court. 

This  case  came  before  the  Court  on  a  motion  in  arrest  of 
judgment  after  verdict.  It  was  an  action  by  Nune  and  his 
wife  and  three  others  on  an  agreement  between  them  and 
the  defendant,  which  recited  that  one  James  Lqing  bad 
been  arrested  at  the  suit  of  the  plaintiffs,  that  the  defendant 
had  become  bail  to  the  sheriff,  that  Laing  had  confessed  the 
action,  and  that  the  plaintiffs  had  sustained  damage  to  the 
amount  of  200/.,  and  had  consented  that  judgment  should 
be  entered  up  and  execution  should  issue  for  the  debt  and 
costs  due  to  the  plaintiffs ;  and  it  was  stated  in  the  declara- 
tion  to  have  been  agreed  between  the  plaintiffs  and  the  de- 

4 

fendant,  and  that  the  defendant  undertook  and  promised,  in 
consideration  that  the  plaintiffs  should  not  nor  would  enter 
np  judgment,  or  sue  out  execution,  or  proceed  further  in  the 
suit,  or  take  anj/  steps  therein  against  Laing,  the  sheriff,  or 
the  bail,  until  a  certain  day,  that  the  defendant  should  render 
Laing  on  that  day,  so  that  the  plaintiffs  might  have  the  full 
security  of  his  body,  or  in  default  should  pay  to  the  plain- 

(a)  1  Ld.  Raymond,  868.  (r)  Cro.  Jac.  905, 

{b)  Cited  2  Wils.  484. 
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tiffs  Id?/-  158.  Q,d,,  being  the  debt  and  costs  aforesaid.  The  1833. 
declaration  then  proceeds  to  state  a  further  agreement  be*' 
twcen  the  plaintiffs  and  defendant,  that  the  time  for  render- 
ing Lahig  should  be  extended  to  the  first  day  of  Easter 
term^  it  being  fully  understood  (such  are  the  terms  of  the 
declaration);  and  the  defendant  in  consideration  of  the  pre-" 
mines  and  of  such  extemiofi,  did  promise  and  agree  that  he 
the  defendant  would  render  Laing  on  the  last-mentioned 
day,  or  in  default  thereof  would  pay  to  the  plaintiffs  the 
above-mentioned  sum,  being  the  debt  and  costs  aforesaid. 
The  declaration  then  states  a  further  agreement  to  extend 
the  time,  in  similar  terms,  until  the  first  day  of  Trinity 
term.  It  then  states  that  the  plaintiffs  have  not  entered  up 
judgment,  or  sued  out  execution,  or  proceeded  further  in 
the  said  suit,  until  the  first  day  of  Trinity  term,  or  hitherto ; 
and  assigns  for  a  breach,  that  the  defendant  has  not  ren- 
dered T^ing,  or  paid  the  plaintiffs  the  said  sum  of  money. 

In  a  second  count  the  two  extensions  of  time  are  omitted; 
and  it  is  stated  that  in  consideration  that  the  plaintiffs 
would  not  enter  up  judgment,  or  sue  out  execution,  or  pro- 
ceed further  in  the  suit  against  Laing,  the  sheriff  or  the  bail, 
until  the  20th  February,  the  defendant  promised  that  he 
would  duly  render  Laing  into  custody,  or,  in  default,  pay  the 
said  sum  to  the  plaintiffs,  being  the  debt  and  costs  in  the 
said  action ;  and  a  similar  breach  was  assigned. 

After  a  verdict  for  the  plaintiffs,  with  general  damages,  it 
was  urged  for  the  defendant  that  one  or  both  of  these  counts 
were  bad. 

It  was  argued  that  both  the  promises  on  extension  of  First  point : 
time  in  the  first  count  were  insufficiently  stated,  because  no  ^  promisee. 
promise  to  the  plaintiffs  was  averred  in  either;  but  on  the 
argument  the  Court  intimated  its  opinion,  that  as  the  agree- 
ment in  both  cases  was  stated  to  be  with  the  plaintiff's,  the 
promise  must  be  taken  after  verdict  to  have  been  made  to 
them  {a). 

(fl)  Ace.    Bancks  v.   Camp,   9      734.     Et  «»iWc   Price  v.   Easton, 
Bingli.  004;   2  Moore  k  Scott,      ante,  t\03, 
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1833.  It  was  then  objected,  that  even  supposing  the  allegation 

^'^^^'^^       ill  the  declaration  to  amount  to  a  statement  of  a  promise 

t».  made  to  tlie  plaintiiFs,  still    the  count  was  bad  in  law. 

Wills.  jj  ^^^g  ,^qj  disputed  that  where  a  wife  is  the  meritorious 

Misjf»inder  of  c^use  of  action,  or  there  is  a  consideration  moving  from  her, 
wife.  iiig   husband   and   wife   may  johi — that  they  might  have 

joined  in  an  action  upon  a  judgment  obtained  by  both;  but 
it  was  insisted,  first,  that  a  joint  interest  in  the  wffe  was  not 
stated  with  sufficient  clearness;  and  secondly,  that  as  the 
consideration  in  this  case  was  an  agreement  by  the  wife 
(jointly  with  her  husband  and  others),  and  as  she  was  in- 
competent to  agree  in  point  of  law,  the  consideration  was 
altogether  void. 
First  objection  The  first  objection  was  disposed  of  by  the  Court  in  the 
wi/e!"    '         course  of  the  argument.     It  is  clear  that  the  cognovit  by 

Laing  to  all  the  plaintiffs,  which  is  recited  in  and  admitted 

by  the  agreement,  is  a  sufficient  admission  by  the  defendant 

of  a  joint  interest  in  the  wife. 

Second  objec-       With  respect  to  the  second  objection,  the  agreement  by 

of  Ivife.*^"'"  ^^  ^'^  ^''•^  ^^  undoubtedly  void;  but  it  does  not  follow  that 

the  count  is  therefore  bad.  It  states  an  agreement  by  all, 
and  then  a  promise  by  the  defendant  in  consideration  of  the 
plaintiff  not  taking  out  execution  until  a  certain  time.  Sup* 
posing  all  mention  of  the  agreement  had  been  omitted,  and 
the  count  had  stated  that  the  defendant  had  promised  to 
pay  to  the  plaintiffs,  in  consideration  that  they  should  not 
nor  would  take  out  execution  until  that  time,  and  that  no 
execution  was  accordingly  taken  out,  would  not  such  a 
count  have  been  good?  Or  supposing  that  the  mention  of 
the  wife's  agreement  had  been  omitted,  and  that  of  the 
other  parties  had  been  stated,  and  that  the  consideration  for 
the  promise  had  been  alleged  as  before  to  be  the  forbear-* 
ance  of  the  plaintiffs  to  sue  out  execution,  would  such  a 
count  be  objectionable?  In  either  case  the  forbearance  by 
all  is  a  sufficient  consideration  for  the  promise,  and  it  is  not 
rendered  less  sufficient  by  the  addition  of  the  agreement  of 
all,  which,  in  point  of  law,  would  be  binding  on  all  the 
plaintiffs  except  the  wife. 
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The  same  reason  applies  to  the  other  parts  of  the  first         1B33. 
county  which  state  the  agreements  of  all  to  extend  the  time, 
and  the  promise  by  the  defendant  in  consideration  of  the 
premises,  that  is,  of  such  agreement  and  of  such  extension. 

In  each  part  there  is  a  sufficient  consideration  moving 
from  the  wife,  as  well  as  the  other  plaintiffs,  namely,  the 
forbearance  by  all,  and  the  extension  of  the  time  by  all;  and 
this  cannot  be  vitiated  by  the  additional  averment  that  all 
agreed,  which,  on  the  face  of  the  declaration,  would  amount 
in  law  to  the  agreement  of  all  but  the  wife. 

For  these  reasons  we  are  of  opinion  that  the  6rst  count 
is  good;  and  if  so,  the  second  is  equally  unobjectionable. 

Rule  discharged  ((i). 

(a)  A  writ  of  error  having  lieen  brought,  the  judgment  was  atfiruied 
iu  Cam.  Scacc.  C.  T.  1834. 


The  King  v.  Rolfe. 

A  RULE  nisi  for  an  information  in  the  nature  of  a  quo  On  a  rule  nisi 
warranto  had  been  obtained   against    W.  1{.  Rolfe,  who  J'p'^«V»'f"""'*- 

®  '^   '  lion  in  the  na- 

claimed  to  be  a  capital  burgess  of  Sudbury,  on  the  ground,  ture  of  a  quo 
that  a  majority  of  the  aldermen,  or  of  the  capital  burgesses,  relator  is' 

had  not  been  present  at   the  meeting  at  which  the  de-  hound  by  the 
r      1  n   i/«  1111  day  on  whicli 

fendant,  iiolje,  was  supposed  to  be  elected.  in  his  affidavit 

The  affidavit  of  the  relator,  after  stating  the   charter,  OJiou^h  found- 

°  ed  on  informa- 

alleged  on  information  and  belief  that  on  the  Sd  of  Scptein-  tion  and  be- 

ber,  1827,  the  defendant  was  nominated  a  capital  burgess,  /jon  iVallered 

and  on  the  15th  of  October,  1827,  was,  at  a  court  of  the  to  have  taken 

corporation,  elected  and  sworn  into  the  office.     The  affi-  \\^^^  jj^y  \^ 

davit  then  went  on  to  state,  that  the  proper  number  of  mistaken,  the 

defendant  is 
aldermen  and  capital  burgesses  of  the  borough  were  not  not  bound  to 

present  at  the  election.  ''Y'].  ^  ''^S"**^'' 

*  .       ,         .  .  .  election  on 

The  affidavits  tiled  in  opposition  to  the  rulc^  alleged  that  another  dny. 


Tfat  KiKC 

RoLIK. 
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Jio/J'e  was  uut  uomiiiattid  and  elected  ou  tlie  ^  of  Se|it< 
ber  bihI  the  I3lb  of  October,  but  tliat  ou  tlioae  daj> 
proper  uufuber  of  aldtrmen  aud  burgesses  were  preteut 

Sic  Jama  Srarleit  (with  wUooi  was  S.  ^jn/ma)  u 
•bewed  cause,  and  coutendcd  ikat  as  it  was  slated  m  p« 
live  lernia  tbat  Ro/J'e  was  not  uoutiiiate*!  un  the  3d  of  S< 
tember,  or  elected  ou  tbe  lith  of  October,  lite  prima  fa 
case  made  by  the  relator  was  answered,  aiid  tbat  tbe  < 
fcndant  was  not  bound  to  shew  what  paued  ou  ibe  day 
electtou. 


Campbe/i,  S.  G„  and  F.  Keliy,  in  support  of  the  ni 
argued  tbat  Ihe  affidavits  in  answer  to  tbc  rule  should  I): 
shewn  that  the  election,  whenever  it  took  place,  was  iu c( 
foruiily  with  tbe  charier;  and  that  altbougfa  tbe  relator  « 
bound  to  assign  certain  dajs  of  nomination  and  election, 
was  not  tied  down  to  the  days  stated. 

By  the  CouRT(fl). — The  days  of  nomination  and  el 
lion  assigned  in  the  affidavit  of  the  relator  were  maten 
A  prim^  facie  case  might  have  been  made  out  by  thai  al 
davit  to  call  on  the  defendant  for  an  answer  as  to  Ibo 
particular  days.  An  answer  to  that  case  has  been  gin 
A  reblor  is  not  entitled  to  say,  that  whenever  au  officer  n 
have  been  elected,  he  was  unduly  elected;  he  dmisI  ib 
tlie  time  of  election,  aud  establish  a  priml  facie  case  mt 
able  to  that  period.  An  officer  de  facto  ought  not  to 
required,  ou  an  application  like  this,  to  give  an  account 
aU  that  passed  on  the  day  uf  his  election. 

(a)  Demnan,  C.  J.,  Liltkdak  mid  Parhe,  JJ. 
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1833. 

The  King  v.  Smithson. 

CyAMPBELL,  S.  G.  had  obtained^  on  the  affidavit  of  A  rule  nisi  for 
the  prosecutor  only,  a  rule  nisi  for  a  criminal  information  f^,p^atjo?i  will 
against  the  defendant,  which  was  discharged  by  consent  not  be  grained 
with  costs.     In  the  course  of  the  day  he  again  moved  for  a  ^.^i^  f*^^  ^^^ 

rule  nisi  for  a  criminal  information  against  the  defendant  »»»^e  matter, 

1  !•         ngaiust  the 

for  the  same  matter,  and  m  support  of  the  second  applica-  same  dcfend- 

tion  produced  the  affidavit  of  the  prosecutor  used  on  the  «J»^>  ^»»s  been 

.  .....  aischarRed; 

former  occasion,  and  also  other  additional  affidavits  in  con-  although  the 

additional 

By  the  Court  (a). — We  consider  we  have  not  the  power 
to  receive  this  second  application.  It  would  be  dangerous 
to  do  so,  as  it  would  establish  a  precedent  for  a  second  in- 
quiry in  every  case  where  a  rule  nisi  for  a  criminal  informa-> 
tion  had  been  discharged.  According  to  the  practice  of 
the  Court,  when  affidavits  have  been  answered,  it  is  not 
allowable  to  file  affidavits  in  reply.  Were  we  to  entertain 
this  application,  that  would  indirectly  be  done.  A  party 
applying  for  a  criminal  information  has  great  advantages. 
He  has  ample  opportunity  for  collecting  all  the  materials 
necessary  for  the  application,  and  if  he  docs  not  do  that  he 
must  take  the  consequence.  The  prosecutor  is  not  without 
remedy  (6).  It  is  not  even  suggested  in  this  case  that  the 
defendant  has  obtained  the  discharge  of  the  rule  by  collu- 
sion, but  the  only  ground  of  this  second  application  is,  that 
the  prosecutor  on  the  first  occasion  was  not  supplied  with 
sufficient  materials.  We  cannot  grant  the  rule  on  such  a 
ground* 

Rule  refusecf. 

(er)  tknmanf  C.J.  LUtUdale  and  Parke,  J  J.       (6)  By  indictment. 
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1833. 

The  King,  on  the  Prosecution  of  William  Ford,  v. 
G.  S.  FoiiD  and  John  Aldridge. 

Indictment  INDICTMENT  for  a  conspiracy.     First  count,  that  the 

C^for^con-^"  defendants  intending  to  oppress  and  aggrieve  the  prosecutori 

spiring  to  ex-  and  not  only  to  injure  his  reputation  but  most  unjustly  to 

from  the  mo-  accuse  him  of  forgery  and  felony,  and  by  force  and  tenor  of 

secutor  A,  by  gm^j,  fj^i^^j  accusation  to  extort  money  under  colour  and  pre- 
roeans  of  a  ,  .  '^ 

charge  of  for-    tence  of  concealing  the  said  pretended  felony  and  forgery, 

fnd'Ictment"a  ^"^  ^^^  "^^  prosecuting  the  said  William  Ford,  did  combine, 
letter  written     conspire,  confederate  and  agree  together  falsely  to  accuse 

uv  Zj  in  cx6~ 

cutionofthe      ^"^^  charge  the  prosecutor  that  he  had  then  lately  unlaw- 

conspiracy,        fully,  knowingly,  fraudulently,  and  feloniously  made,  counter- 

and  chur^nig      ^  •      i         i 

A,  with  the  felted  and  forged  a  certain  order  for  payment  of  money,  to 
forgery  of  a  m;iV,  a  certain  cheque  for  the  payment  of  178/.  drawn  by 
hankers,  is  set  John  Aldridge  on  Messrs.  Ransom  8c  Co.  and  dated  the 
was  ci veil  hi *^^  I Olh  of  January,  1831.  It  was  then  averred  that  the  pro- 
evidence,  and    secutor  was  not  guilty  of  the  offence  so  charged  against 

also  conversa-    ,  .  ,     ,  i        ,  ^      •  n  i  •         t 

tions  proved      hiin,  and   that   the  defendants  well  knowing  the  prosecutor 

referring  to  the  „Qt  jq  \^q  jruilty  of  the  same,  a  certain  letter  was,  in  execu- 

ciicfjuc  alleged     .  . 

to  have  heen      tion  of  the  conspiracy,  written  by  the  defendant  G.  S,  Ford,  to 

tliafth  o  -  ^'^®  prosecutor  as  follows;  that  is  to  say, — "  Sir,  I  have  been 
cntor  was  not  employed  by  Mr.  John  Aldridge  to  investigate  the  circum- 
ducc  the  stances  attending  the  forging,  presentation  and  payment  of 

cheque,  a  cheque  for  178/.  on  his  bankers,  Messrs.  Ransom  &  Co. 

though  It  ap.  1       ^  T  •  1^1' 

peared  that       on  the  iOth  of  January  instant;  and  the  result  of  that  inves- 

such  cliec|ue  ijcration  is,  1  deeply  regret  to  say,  calculated  to  place  your 
was  in  exist-         °  '  ..  . 

ence.  conduct  in  the  most  questionable  light.     Much  considera- 

to  the  pavmcnt  ^*^"  '^^^  been  given  by  Mr.  yJ.  and  myself  to  the  course  to 

of  costs  on  a     be  pursued,  not  that  there  is  the  least  doubt  as  to  the  guilty 

motion  for  a  .       ,  .  ,  ...  •  i         •  i 

new  trial  is  the  P^>'v9    ^^^  ^^>^h    a  merciful    consideration    to   the    conse- 

same  in  prin-     quences.     The  result  is  this:  if  you  think  fit  to  call  here  I 

cipic  in  criiiu-        . 

nal  and  civil  will  see  you ;  and  I  pledge  myself  no  offensive  measure  shall 
^^^^'*  be  taken  against  you  coming  or  returning.    My  instructions 

are  decisive  as  to  the  steps  to  be  taken  to-morrow.     I  am 
fully  aware  of  the  opportunity  this  communication  affords. 
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and  I  wait  the  course  you  will  take,  bearing  always  iu  mind         1833. 
that  Diy  instructions  and  duty  both  prohibit  another  similar 
communication,  and  that  to-morrow  morning  produces  a  v. 

measure  irremediable^  and  am,  your's,  &c.  G.  S.  Ford.'*  Aldridce. 

The  indictment  contained  other  counts  upon  which  no 
question  arose. 

At  the  trial  before  Lord  Tenterden,  C.  J.  at  the  Middle* 
sex  sittings  after  Trinity  term,  1832,  proof  was  given  on 
the  part  of  the  prosecutor  of  the  letter  set  out  in  the  indict- 
ment, and  also  of  conversations  referring  in  like  manner  to  a 
cheque  which  the  defendants  had  charged  the  prosecutor 
with  having  forged,  but  the  cheque  itself  was  not  produced. 
It  was  objected,  on  the  behalf  of  the  defendants,  that  the 
cheque  was  so  incorporated  with  the  evidence  that  the  pro- 
secutor was  not  entitled  to  prove  the  conversations  without 
producing  the  cheque  to  which  they  referred,  which  it  ap- 
peared from  the  evidence  was  in  existence  and  in  the  posses- 
sion of  the  defendants.  Lord  Tenterden  was,  however,  of 
opinion  that  it  was  not  essential  to  prove  the  contents  of  the 
instrument  or  to  produce  it  to  the  jury,  but  that  it  was 
enough  to  take  the  conversations  as  they  passed,  and  there- 
fore his  lordship  over-ruled  the  objection.  The  jury  re- 
turned a  verdict  of  guilty,  alleging  that  they  believed  the 
cheque  had  been  written  by  Aldridge  himself. 

On  the  first  day  of  Michaelmas  Term,  18J2,  Denman, 
A.  G.,  for  the  defendant  Aldridge,  and  jF.  Pollock  for  the 
defendant  G.  S,  Ford,  obtained  rules  nisi  for  a  new  trial, 
on  the  ground  that  the  prosecutor  was  bound  to  produce 
the  cheque ;  and  also  upon  affidavits.  Against  this  rule,  in 
Easter  Term, 

Sir  James  Scarlett  and  AL  D.  Hill  showed  cause,  and 
contended  that  the  prosecutor  was  not  bound  to  produce 
the  cheque,  even  supposing  such  a  cheque  as  was  men- 
tioned in  the  letter  and  conversations  to  have  existed ;  and 
that  it  was  not  even  necessary  to  support  the  indictment 
that  such  a  cheque  should  eVer  have  existed* 
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1833.  Tkey  also  cootended  ibat  the  rule  ought  not  to  b«  lna<ie 

absolute  ou  tbe  grounds  stated  in  tbe  affidavits,  aad  that  if 
it  was  made  absolute  either  upon  the  question  of  law  or 
upon  the  affidavits^  it  must  be  upon  pajment  of  costs. 

Campbelly  S.  G.,  jF.  Pollock,  Piatt  and  Akxtrnder,  sup- 
ported the  rule  upon  both  grounds,  and  contended  that  it 
should  be  made  absolute  without  pajment  of  costs,  espe- 
cially if  the  Court  sent  the  case  back  to  a  new  trial  upon 
the  ground  of  an  error  in  law  on  the  part  of  the  learned 
judge  before  whom  the  trial  took  place. 

The  Court  made  the  rule  absolute  upon  tbe  groimds  dis^ 
closed  in  the  affidavits;  upon  the  other  point,  Parke,  J. 
being  of  opinion  that  the  prosecutor  was  not  bound  in  law 
to  produce  tbe  cheque,  and  Litlledale,  J.  mtimatmg  diat  tbe 
present  inclination  of  his  mind  was  to  the  contrary  (a). 
Upon  tbe  question  of  costs  the  Court  took  time  to  coBsider, 
and  in  tbe  course  of  the  same  term, 

LrrrLEDALE,  J.,  said,  in  the  case  of  The  King  v^  Pord 
and  Aldridge,  my  brother  Parke  and  myself  tbougliC  there 
ought  to  be  a  new  trial ;  but  the  case  stood  over  in  order 
tiiat  we  might  consider  whether  it  ought  to  be  upon  payment 
of  costs  or  not.  In  the  first  place  it  was  contended  tbul  it 
should  not  be  upon  payment  of  costs,  because  the  cheque 
bad  not  been  produced^  in  evidence  by  tbe  prosecutor,  ml 
that  my  Lord  Tenterden  ought  to  have  directed  the  J1H7  \9 
Ibe  effect  that  the  defendants  should  not  be  fonnd  gnSlf 
unless  that  cheque  were  produced.  I  was  ralfaer  inclined 
to  think  the  other  way.  On  further  consideration  I  think 
otherwise,  and  now  I  entirely  coocnr  with  my  brother  Pmrke 
m  the  opiaion  that  it  was  not  necessary  for  the  prenector 
to  produce  the  cheque.     The  whole  of  thb  chargm 


(a)  Denman,  C.  J.,  having  been  was  absent  firom  iDdisposition ;  and 
of  counsel  in  the  cause,  took  no  Fatteson,  J.  was  sitting  ini  tbe  baiT 
part  in  the  decision;  TtmiHmfyJ,      court. 
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the  defeudaiit  is  founded  on  tiic  letter  which  is  set  out  in  the  1898. 
first  count  of  the  indictment.  One  of  these  defendants 
writes  the  letter,  and  it  appears  from  the  result  of  the  trial 
that  it  was  written  on  the  application  of  the  other.  They 
having  taken  upon  themselves  to  treat  as  an  existing  thing  a 
cheque  for  i78/.|  it  was  hot  necessary,  on  the  part  of  the 
prosecutor,  to  produce  it  in  evidence,  even  although  it  ap- 
peared that  it  actually  existed.  But  it  might  be  a  fabrica- 
tion on  their  part;  there  might  be  no  such  cheque,  and 
then  it  could  not  be  necessary  to  produce  it.  The  non- 
production  of  it  might  be  a  circumstance  for  the  jury  to 
take  into  their  consideration,  but  I  think  that  letter  admits 
the  existence  of  a  cheque,  or  admits  the  existence  of  some- 
thing which  is  laid  as  the  foundation  of  the  conspiracy. 
IIkiI  being  the  case,  it  does  not  appear  to  me  to  be  neccs* 
sary  to  produce  the  cheque. 

The  rule  must  be  upon  payment  of  costs.  It  is  iirge<l 
OD  the  part  of  the  defendants  that  it  is  a  bard  case  on  them, 
if  the  Court  see  that  this  is  not  a  satisfiictory  verdict,  to 
compel  them  to  pay  the  costs,  because  it  appears,  by  our 
sending  the  case  to  a  new  trial,  that  the  Court  think  that 
they  ought  not  to  give  judgment  upon  the  finding  of  the 
jury.  The  payment  of  costs  stands  exactly  upon  the  same 
fooling  in  criminal  as  in  civil  cases.  As  in  Rex  v.  Sim^ 
mom  (a),  which  was  nn  indictment  for  putting  money  into 
the  pocket  of  the  prosecutor  with  intention  maliciouriy  to 
charge  him  with  a  felony,  the  defendant  was  found  guilty, 
and  upon  application  for  a  new  trial  it  appeared  that  there 
had  been  a  mistake  in  taking  the  verdict,  and  therefore  a 
new  trial  was  granted,  but  that  was  upon  payment  of  costs. 
As  long  ago,  therefore,  as  this  case  in  Wilson,  it  seems  to 
have  been  done;  and  I  understand  upon  inquiry  of  the  offi- 
cers of  the  Court,  that  the  rule  of  practice  is  the  sane  in 
principle  in  criminal  as  in  civil  cases.  It  is  urged  that  the 
defendant  may  not  have  the  means  of  paying  the  costs ;  that 
is  a  matter  of  much  regret,  whether  in  criminal  or  civil  cases> 

(a>  1  Wils.  329. 
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^^™^       but  the  rule  cannot  ou  this  account  be  varied.     I  am  there- 
FoBo         fore  of  opinion  with  my  brother  Parke,  who  was  of  this 
opinion  before^  that  the  rule  must  be  made  absolute  upon 
payment  of  costs. 

Rule  absolute^  upon  payment  of  costs  (er). 
(a)  See  Dvc  v.  Pike,  ante,  385. 


V, 

Aldridoe. 


Doe,  on  the  demise  of  Thomas  Hickman,  r.  John 

Hickman  and  others(6). 

A  copyhold  is  EJECTMENT  for  a  dwelling-house  in  the  county  of 
the  use  of  J.^  Stafford.     At  the  trial  at  the  last  Stafford  spring  assizes, 

for  life,  re-       a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 

nminder  to  . 

such  person  or  of  this  Court  on  the  following  case  : — 

persons,  and  ,(jtij  j^jy    1 806.— At  a  court  baron  (c),  holden  for  the 

for  such  estate  •"  ^ 

or  estates  as  manor  of  Sedgley,  county  of  Stafford,  Edward  Cox  and 
point  by  wTll  ^^^^  ''is  wife  surrendered  to  the  lord  the  premises,  to  the 
executed  in       use  of  John  Hickman  for  life;  and  after  his  decease  to  the 

t.fi6  orcfidicfi 

of  and  attested  "^^  ^f  such  persons  and  for  such  estates  as  he  should  by 

by  three  wit-     ^ny  Other  surrender,  or  by  his  last  will  in  writing,  such  will 

nesses;  re-  .  . 

mainder,  in       to  be  by  hnn  duly  executed  ui  the  presence  of  and  attested 

default  of  such  ^y  ^^^^^  ^j.  j^^^j.^  credible  witnesses,  surrender,  devise  or 

apponitincnt,        -^      ^  ^ 

to  the  use  of     appoint ;  and  in  default  thereof,  and  subject  thereto,  to  the 

After  55  Geo.  ^^^  ^^  ^'^^  ''^*''*  *"^  assigns  of  Hickman j  for  ever,  at  the 
3,  c.  193,  will  of  the  lord,  according  to  the  custom  of  the  manor* 
b\  by  a  will  ^^  ^^^  same  court  Hickman,  the  surrenderee,  was  ad- 
executed  in  niilted  tenant  accordingly, 
the  presence  X       tw 
of /wo  wit-           19lh  December,  1800. — Hickman,  the  surrenderee,  by 

nesses  only:--  j^j^  ^j|j  j^^  writing,  executed  in  the  presence  of  two  wit- 
devise  of  the  nesses  only,  devised  the  premises  to  his  wife,  (who  died  in 
remainder  in 
fee,  and  that  (^)  Argued  in  Trinity,  decided      and  place  (but  not  otherwise  con* 

the  want  of  a    in  Michaelmas  Term,  1832.  nected)  with  the  freeholders*  court 

surrender  to           (fj  Rather,  at  a  customary  court  or  court  baron,  held  before    the 

will  was  aid  d  ^^^  ^^®  copyhold  tenants,  held  be-  free  suitors ;    vide  Rex  v.  WiU&i, 

by  the  statute.  ^^^^  ^^^^  steward,  at  the  same  time  5  Mann.  &  Ryl.  113  (o). 
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his  lifetime,)  for  life,  and  after  her  decease  to  the  defendants  i833. 
John  and  William  Hickman,  Hickman,  the  surrenderee, 
died  in  Aprils  18  i7»  without  having  made  any  other  sur- 
render or  executed  any  other  will.  The  lessor  of  the 
plaintiff  is  the  eldest  son  and  customary  heir  of  Hickman, 
the  surrenderee,  and 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  lessor  of  the  plaintiff  is  entitled  to  the  premises  as 
such  customary  heir,  notwithstanding  the  devise. 

R.  P\  Richards,  for  the  plaintiff.  The  heir  is  entitled. 
The  will  could  not  operate  as  an  execution  of  the  power, 
as  it  was  executed  in  the  presence  of  two  witnesses  only. 
But  it  will  be  said  that  the  will  operates  upon  the  remain- 
der in  fee,  and  that  since  55  Geo.  3,  c.  19^,  no  surrender 
to  the  uses  of  a  will  is  necessary.  The  object  of  that  sta- 
tute was  to  provide  for  the  case  where  there  has  been  no 
surrender  to  the  use  of  a  will,  and  not  for  a  case  like  this. 
Here,  the  copyhold  was  surrendered  to  the  uses  of  a  will, 
to  be  executed  in  a  particular  mode,  which  the  testator  has 
not  pursued.  If  the  first  and  third  sections  be  construed 
together^  the  statute  cannot  apply  to  this  case. 

jr.  Jervis,  contrd.  The  testator  was  seised  in  fee,  sub- 
ject to  a  power  of  appointment,  which  has  not  been  exer- 
cised. But  the  will  devised  the  fee;  and  a  surrender  is 
rendered  unnecessary  by  the  statute. 

Cur,  adv.  vuli. 

Parke,  J.  delivered  the  judgment  of  the  Court. 

It  was  admitted  in  this  case,  on  the  part  of  the  defend- 
ants, that  the  will  of  John  Hickman  was  not  a  good 
execution  of  the  power  given  to  him  by  the  surrender  of 
the  l6th  July,  1806,  in  consequence  of  its  not  having  been 
executed  in  the  presence  of  and  attested  by  three  wit- 
nesses ;  but  it  was  contended  that  it  might  operate  on  the 
reversion  in  fee  vested  in  him  in  default  of  appointment. 
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1833.        ^^^  ^^^  ^^^  ^^i'^  of  a  surrender  to  the  use  of  bis  will  was 
cured  by  the  55  Geo.  3,  c.  192.     It  is  clear  that  if  there 
had  been  a  surrender  previously  made  by  John  Hickman 
to  the  use  of  his  will,  the  will  would  have  conveyed  his 
interest,  notwithstanding  it  was  attested  only  by  two  wit- 
nesses;   for  copyholds  are  neither   within  the  statute  of 
wills  (a)  nor  the  statute  of  frauds  (6).     And  where  a  man 
has  both  a  power  and  an  interest,  an  instrument,  if  it  be 
sufficient  for  the  purpose,  may  operate  as  a  conveyance  of 
the  interest,  although  it  be  defective  as  an  execution  of  the 
power  (c).     It  was  argued  for  the  plaintiff  that  this  was 
not  a  case  within  the  55  Geo.  3,  c.  193.     But  we  see  no 
reason  for  saying  so.     That  statute  enacts,  that  in  all  cases 
where  by  custom  any  copyhold   tenant   may,  by  his  last 
will,  dispose  of  or  appoint  his  copyhold  tenements,  the 
same  having  been  surrendered  to  such  uses  as  should  be 
declared  by  such  last  will,  every  disposition  qiade  or  to  be 
made  by  any  such  last  will,  by  any  person  who  shall  die 
after  the  passing  of  that  act,  of  any  such  copyhold  tene- 
ments, of  any  right,  title,  or  interest  in  or  to  the  same, 
shall  be  as  valid  and  effectual,  to  all  intents  and  purposes, 
although  no  surrender  shall  have  been  made  to  the  use  of 
the  last  will  and  testament  of  such  person,  as  the  same 
would  have  been  if  a  surrender  had  been  made  to  tho  use 
of  such  will.     John  Hickman  died  after  the  passing  of  that 
act;  and  therefore  tho  disposition  by  his  will  was  as  valid 
as  if  a  surrender  had  been  made  to  the  use  of  his  will. 

Postea  to  the  defendants. 

.    («)  SQ  Hen.  0,  c.  1.  C  East,  909;   WtfnHe  v.  GriffUh,  3 

(6)  29  Car,  Q,  c.  3,  (sect.  5.)  Bingh.  179;  S.C.  8  Dowl.  &  %I. 

(c)  See  Cox  v.  Chtmbcrlainy  4  470;  5  Darn.&Cressw.  923;  note 

Ves.  jon.  03 1;   Hoach  v.  Wadfiam,  to  Co.  Litt.  S72  ft. 
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PRINCIPAL   MATTERS. 


ABATEMENT  OF  SUIT. 
I.  Bg  Death. 

I.  The  death  of  the  defendBnt  af^er 
the  making  of  an  award  in  tnir- 
suance  of  a  rule  of  Court,  wTiere 
no  verdict  has  been  taken  or  juds- 
nient  entered  up,  abates  the  suit, 
Maffey  v.  Godwyn.  Page  101 

3,  And  the  Court  nil]  not  enforce 
the  performance  of  the  award  by 
attachment.  Ibid. 

ACTIO  PEUSONALIS. 


ACTION. 

I.  Tit  what  cane  maintainable. 
And  lee  Assumpsit,  1. 
1.  A.  having  proved  the  will  of  B., 
in  which  she  supposed  herself  to 
be  the  person  appointed  executrix, 
employ!  C,  an  auctioneer,  to  sell 
the  goods  of  B.  They  are  sold  to 
D„  who  as  an  Inducement  to  C.  to 
let  him  remove  the  goodi  without 
payment,  expressly  promises  to  pay 
C.  aa  soon  as  the  bill  shall  be  made 
ouL  Probate  is  afterwards  granted 
to  E,,  the  real  executrix,  who 
gives  notice  to  D,  not  to  pay  the 
price  to  C  Notwithstanding  the 
expreu  promise,  C,  cannot  aue  D. 


ACTION. 

for  the  price.  Dicketaon  v.  Naule. 
Page  721 
2.  Tlie  assignees  of  a  bankrupt  gave 
A.,  their  solicitor,  a  check  for  the 
amount  of  the  bill  of  costs  of  £., 
the  petitioning  creditor,  fi.  offers 
lo  pay  A.  the  fhll  amount  of  these 
costs,  provided  that  i^.  will  engage 
in  the  receipt  that  the  costs  shall 
be  afterwards  liable  to  be  taxed. 

A.  refuses  to  give  such  engage- 
ment and  re(|Uests  B.  to  pay  out  of 
the  amount  some  commissioners' 
fees  included  in  the  bill,  which  £. 
pays : — Held,  that  no  promise  arises 
upon  the  offer,  the  terms  of  sueh 
offer  not  having  been  acceded  to. 
Barron  v.  HuAand,  727 

S.  And  that  without  the  promise 
there  is  no  privity  of  contract  to 
support  an  action  for  money  had 
and  received.  Ildd. 

\.  A'»  attorney  gave  fi.'s  attorney 
an  undertaking  to  pay  the  costs  in 
the  event  of  B.  's  obtaining  a  ver- 
diet  against  A.  B.  obtained  a 
verdict  and  died,  and  judgment 
was  entered  up  within  two  terms  : 
— Held,  that  A.'^  attorneys  were 
liable  to  pay  the  costs,  idthough 
no  scire  facias  had  heco  sued  out 
by  the  personal  representatives  of 

B.  Chancel  v.  Chimelli.  727 
5.  It  was  agreed  between  A.  and  B, 
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that  B.  should  take  A.'a  marc 
graze,  and  have  her  blistered  : 
Held,  that  j1.  could  maintain 
action  against  a  chemist  for  selling 
ointment  to  B.  which  upon  being 
applied  injured  the  mare.    Phillips 
V.  Wood.  Page  13* 

II.  Proper  Parlies. 
And  see  Barok  and  pEMr,  1. 
6.  The  bailee  of  goods,  sending  them 
by  a  carrier  to  tlie  bailor,  may  sue 
'       "  r  negligence.     Free- 


.  Birch. 


420 


III.  Joinder  of  Counts. 
7.  A  count  charging  the  defendant 
with  having  preferred  a  charge  of 
felony  against  the  plaintiff  before 
a  magistrate,  and  having,  under  a 
warrant  to  search  the  plaintiff's 
house  for  stolen  goods,  obtained 
upon  such  charge,  entered  the 
plaintifTs  house,  may  be  joined 
with  counts  in  tort.  Hensrvorlh  v. 
Foaket,  321 

ACTION  ON  THE  CASE. 
See  Case. 

ADMINISTRATION. 
See  Executor. 

ADMIRALTY. 

See  Insolvent  Debtors,  4. 


ADMISSIONS. 
See  Evidence,  6. 


ADVERSE  POSSESSION. 
See  Ejectment,  5. 


See  iNsoLVEttT  Debtors,  4. 


AFFIDAVIT. 
I.  Title  of  affidavit,  where  cause  and 
other  matters  referred.     Page  103 

AGENT. 
See  Action,  C. — Practice,  4. 

AGREEMENT  TO  PAY  TN 

READY  MONEY. 
See  Dertor  and  Crei>itoh,  4. 

ALDERMAN. 
See  CoBPOBATios. 

AMBIGUITY. 
See  Will,  1,  2,  3,  4. 

AMENDMENT. 

I.  To  vAat  Extent. 

1.  Under  9  Ceo.  4,  c.  15,  a  record 
may  be  amended  pending  the  trial, 
by  correcting  a  variance  between 
a  written  contract  and  the  stute- 
ment  of  the  contract  on  the  plead- 
ings, although  it  do  not  appear 
by  the  record  that  the  contract 
was  in  writing.     Lamej/  v.  BUhop. 

332 

2.  Refusal  to  amend  mistake  occa- 
sioned by  gross  negligence.  355,  a. 

II.  At  what  Time. 

3.  After  a  lapse  of  seven  terms  the 
Court  refused  to  permit  an  amend- 
ment by  altering  a  count  in  trover 
for  title  deeds,  into  a  count  in 
detinue,  adding  a  count  in  debt. 
Green  v.  Mitlon.  078 

ANNUITY. 

And  leeCiiAROE  on  Beneeice,  1, — 

Ejectxent,  S. 

I.  Connderation  of  Grant. 

1.  Grantof  annuity  for  past  services. 

216,  217 
II.  Hovi  secured. 

2.  A  warrant  of  attorney,  the  de- 
feazance  to  which  recites  that  it  is 
given  to  secure  the  payment  of  an 


APPEAL. 

annuity,  and  authorizes  the  plain- 
tiff to  issue  a  fi.  fa.  de  bonis  eccle- 
siasticis  for  arrears,  but  does  not 
state  that  it  is  given  for  the  purpose 
of  charging  the  defendant's  eccle- 
siastical living,  is  valid,  thoueh  it 
refers  to  the  annuity  deed  of  the 
same  date,  in  which  that  object  is 
distinctly  avowed.  Colebrooke  v. 
Layton.  Page  375 

APOTHECARY. 
See  Physician,  I. 

APPEAL. 

jind  sec  East  India  Company,  4. 
I.  Notice. 

1.  After  an  appeal  against  a  poor- 
rate  has  been  respited  at  the  in- 
stance of  the  respondents,  the  ap- 
pellant cannot  be  called  upon  to 
prove  his  notice  of  appeal.  Rex 
v.  Justices  of  Hertfordshire.      331 

2.  An  order  of  removal  made  from 
the  parish  of  A.  to  the  parish  of  B. 
(in  which  are  two  townships,  C. 
and  Z).,  each  having  separate  over- 
seers and  maintaining  its  own  poor,) 
is  served  upon  the  overseers  of  C, 
to  whom  the  paupers  are  delivered. 
An  appeal  against  this  order  is 
entered  and  respited  as  the  appeal 
of  the  churchwardens  and  over- 
seers of  B.  A  notice  of  trial  for 
the  subsequent  sessions,  given  in 
the  name  of  the  overseers  of  the 
township  of  C.  as  appellants  against 
an  order  made  upon  the  overseers 
of  the  township  of  C,  in  the  parish 
of  B.,  is  sufficient.  Rex  v.  Justices 
of  Carmarthen.  369 

3.  A  notice  of  appeal  under  55 
Geo.  3,  c.  68,  gainst  an  order  for 
the  diversion  of  a  highway,  must 
shew  that  the  person  intending  to 
appeal  is  a  party  aggrieved  by  the 
order.  Rex  v.  Justices  of  the  West 
Riding  of  Yorkshire.  426 

4.  The  grievance  to  the  appellant 
is  sufficiently  shewn  by  statmg  that 
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he  is  obliged  to  use  a  more  circuit- 
ous road.  Page  426 

5.  The  ten  days'  notice  of  appeal 
under  the  act  must  be  computed 
one  day  inclusive  and  one  day 
exclusive.  Ibid. 

6.  The  computation  is  not  affected 
by  a  rule  of  the  Court  of  Quarter 
Sessions,  which  requires  ten  days 
notice  of  appeal,  exclusive  as  well 
of  the  day  of  service  as  of  the  first 
day  of  the  sessions.  Ibid, 

APPRENTICE. 

And  see  Settlement,  I. 

I.  Validity  of  Binding. 

1.  A  special  authority  delegated  by 
a  local  act  to  the  directors  and 
acting  guardians,  forming  part  of  a 
body  incorporated  for  the  govern- 
ment of  the  poor  of  a  district,  to 
bind  out  apprentices,  must  be  exe- 
cuted by  an  indenture  to  which 
the  seals  of  the  apprenticing  direc- 
tors and  acting  guardians  are  af- 
fixed. The  corporation  seal  is 
insufficient.  Rex  v.  Inhabitants  of 
Haushley.  525 

2.  And  where  authority  is  given  to 
the  corporation  to  bind  out,  an 
indenture  under  the  corporate  seal, 
but  purporting  to  be  made  between 
the  directors  and  acting  guardians 
and  the  master,  is  invafid.      Ibid^ 

ARBITRAMENT. 

And  see  Affidavit,  1. 
I.  Duration  of  Authority. 

1.  The  death  of  the  defendant  after 
an  award  in  pursuance  of  a  rule 
of  Court,  where  no  verdict  has 
been  entered  up,  abates  the  suit ; 
the  Court  will  not  enforce  the  per- 
formance of  the  award  by  attach- 
ment.    Majfey  v.  Godwyn.       101 

II.  Award. 

2.  Where  cross-actions  and  all  mat- 
ters in  difference  are  referred  to 

3  E 
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orbitratioii,  and  the  award  decides 
the  actions  only,  it  is  no  objection 
to  the  award  that  a  claim  not  in- 
cluded in  either  action  was  brought 
before  the  arbitrator,  upon  which 
he  has  not  adjudicated,  unless  it  be 
also  averred  |that  he  did  not  take 
suck  daim  into  his  amtideration. 
Rex  ▼.  Si,  Katharine  Dock  Company. 

Page  121 

ARREST. 

See  Costs,  I. 

1.  The  Court  will  not  set  aside  an 
arrest  upon  the  merits,  unless  it 
be  clear  from  the  affidavits  that 
the  plaintilF  could  not  have  had 
any  cause  of  action.  Burton  v. 
HawortA  and  another,  318 

2.  SemhUt  that  the  circumstance  of 
the  action  being  brought  for  pur- 
poses of  intimidation,  would  not  be 
a  ground  for  such  interference. 

Ibid. 

ARREST  OF  JUDGMENT, 

329,  455. 

ASSENT. 

See  ComPORATioK,  4,  17,  18. — 
Relation,  1. 

ASSETS. 
See  Executor,  I. 

ASSIGNMENT. 

I.  Of  Breaches. 

See  Bond,  1. 

II.  Of  Debt. 
See  Bankrupt,  6,  7,  8. 

III.  Of  Term. 
See  Ejectment,  3. — Executors,  4. 

ASSUMPSIT. 

And  see  Action,  1,  2,  3,  4,  5,  6. — 
Baron  and  Feme,  2,  3. 

1 .  A  reward  offered  by  hand-bill  to 
any  person  who  shall  disclose  facts 
leaduig  to  a  conviction  for  a  felony 
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may  be  claimed  by  a  person,  who, 
having  notice  of  the  hand^bill, 
makes  the  disclosure  solely  from 
motives  of  revenge  against  the 
felon.  Mary  Anne  fViihamsv.  Car- 
wardinc.  PageAXS 

2.  A  count  in  assumpsit,  stating  a 
promise  to  pay  a  sum  of  money  to 
the  plaintiff,  without  alleging  to 
ukom  the  promise  was  made,  is 
insufRcient.  Price  \ .  Easton.     303 

3.  Seats,  where  the  allegation  of  the 
promise  is  accompanied  with  a 
statement  of  an  agreement  to  the 
same  effect  between  the  parties. 

Ibid. 

ATTACHMENT. 

iSee  Arbitrament,  1. 

ATTORNEY. 

See  County,  2. — Insolvent,  1. — 
Libel,  3. 

I.  Admission* 

1.  Form  ofoath  on  admission.  357,  n. 

II.  Lien, 

it.  The  mortgagee's  attorney  having 
possession  of  the  title  deeds,  has 
a  lien  upon  such  deeds  fbr  costs 
due  to  him  from  the  mortgagee. 
Ogle  V.  Story,  Gent,  one  4^.      474 

III.   Liability. 

3.  Where  an  attorney,  employed  by 
both  the  vendor  and  purchaser, 
receives  the  purchase  money,  and 
omits  to  pay  it  over,  and  afterwards 
became  a  bankrupt,  and  obtains 
his  certificate,  the  Court  will  not 
make  a  rule  compelling  him  to  pay 
the  amount  unless  fraud  be  shewn. 
In  re  Bonner,  Gent,  one  S^c,       555 

4.  An  attorney  is  not  liable  for  the 
consequences  of  a  mistake  in  a 
point  of  law,  upon  which  a  rea- 
sonable doubt  may  be  entertained. 
Kemp  V.  Burt,  tG2 

IV.  Client,  how  far  bound  by  ad  of, 

5.  A  letter  written  before  action 
brought,  but  with  reference  to  the 
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subject  in  diipute,  hy  ft  penon 
ffho  is  aftertmrds  the  defendant's 
aitortWy  on  ihe  record,  cannot  be 
read  as  evidence  of  a  fiict  Mlmitted 
in  such  letter  Tritbdut  ftirther  nroof 
of  authority  to  make  such  aoMis- 
Bioh.  Waga^mitmtaktT-v.  Wil- 
lon.  Pttgt  4 

V.  Dtitg  ^t  tawarS*  Ctimt. 
0.  An  attorner  with  whom  deeds 
are  detMMited,  in  order  to  enable 
him  to  obtain  money  for  the  party 
depositing,  is  bound  to  infbrAi  his 
client  where  such  deeds  are.  Wil- 
mot,  Gmu  t.  EHanglon.  ?S0 

7.  An  attorney  wiui  whom  deeds 
are  deposited  places  them,  without 
his  client's  knowledge,  fn  die  hands 
of  a  party  fhHtt  whom  he  has  bor- 
rowed money  tor  his  client,  being 
Applied  to  by  the  latter  on  the 
aubject  is  unable  to  inform  hfm 
where  the  deeds  ai-e,  the  attorney 
is  chargeable  with  having  utitbud 
such  deeds.  Ibid. 

VI.  BilU  of  ComU. 

8.  Bills  fbr  business  done,  in  what 
Courts  taxable.  361,  303,  S96, 367 

9.  Held,  that  an  attorney's  bill  Ibr 
business  done  in  the  County  Court 
is  taxable.  Watdtt,  Gent,  one  4*. 
V.  Nichohott.  965 

10.  TaxaUe  items.  S65 

1 1 .  The  preparing  of  a  replevin  bond 
is  business  done  ill  the  County 
Court.  Ibid. 

1 9.  Severance,  ib  bill,  of  Itetns  taxable 
and  UtttoXBble.     359,  300,  4,  6,  7 

13.  Delivery  of  bill.  Ibid. 

14.  NotaxiogofficerinCountyCourt. 

359 

15.  A.  employs  B.  and  C,  attorneys 
and  partners,  to  defend  an  action 
in  the  Palace  Court,  of  which 
Court  B.,  and  not  C,  is  admitted 
an  attorney,— ^C<  may  join  with 
£.  in  suing  /I.  Ibr  the  amount  of 
t)ie  bill  nfcosts.  Arden  v.  Taekrr.  5 

VII.  lie-aimiiiion. 

16.  TheCourtwilliUfKin  payttientof 
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a  moderate  fine,  re-adrnttan  attor- 
ney, who  has  inadvertently  phtc- 
tised  without  a  certificate,  inroueh 
the  omission  tif  a  clerk  usually 
employed  to  take  it  out.  Ex  parte 
Righi).  Page  S93 


17.  Attorneys  are  entided  to  be  ad- 
mitted to  the  interior  of  the  King's 
Bench  Prison,  when  they  have  oc- 
casion to  go  there  for  the  benedt 
of  clients  confined  in  the  prison,  or 
when  they  are  sent  for  by  such 
clients,  /h  re  William  Jones,  Eta. 
Mauhal  of  the  King'i  Bench  Pn- 
son.  128 

18,  But  the  Court  will  not  make  a 
general  order  upon  the  Marshal  to 
permit  an  attorney  to  ge  inte  the 
mterior  at  all  times  to  visit  his 
clients.  Bxd. 

AUCTION. 

1.  The  highest  bidder  la  bOimd  by 
the  entry  in  the  sale  book  fay  the 
auctioneer's  clerk,  Made  in  his 
presence,  upon  his  nami  being 
called  out  aa  the  purchaser,  eVen 
in  en  action  brought  by  the  »uc- 
lioneer.     Bird  v.  BotiUer.         3l3 

AUCTIONEER, 
Ste  AirCTtoK,  1. 

AWARD. 
See  AaaiTaAHBKT,  It. 

BAIL  BOND. 

1.  Action  by  the  stierilTs  BlliguM  to 
be  brought  in  Court  out  di  whiefa 
(he  bailable  process  issued.       0B9 

2.  Whether  action  by  BberliF  hitn- 
self  is  restricted  to  sailte  Court, 
;»,  Ihii. 

3.  A  bail-bond  taken  under  Bn  at- 
tachment for  not  putting  in  an  an- 
swer, cannot  be  assigned.  Metier 
V.  Palfreymm,  098 


788         BANKRUPT. 

i.  The  creditor's  remedy  is  b^  ac- 
tion ia  the  name  of  the  Bberifl. 

Page  696 
BAILEE. 
Sec  Cass,  Action  on  the,  £>. 

BAILIFF. 

See  Etisemce,  13.— Tbhdbb,  2. 

BAILMENT. 

I.  PUdge. 
See  Debtor  and  Creditob,  1,  2,  3, 

BANKERS. 

See  Bills,  5. 

BANKRUPT. 

And  tee  Paktnbk,  4,  6. 

T.  Catei  vpOH  Sectiom  3  &  3  of  6  Oeo.  4, 

c.  16. 
1.  An  indictment  for  n  conspiracy 
to  embezzle  the  goods  of  a  bank- 
rupt, mult  itate  the  trading,  the 
petitioning  creditor's  debt,  and  the 
becoming  bankrupt.  Rex  v.  Evan 
Oicen  Joaet  and  other*.  7S 

S.  It  is  not  sufficient  to  state  that  a 
commission  issued  under  which 
the  party  nas  duly  found  and  de- 
clared to  be  a  bankrupt.  Ibid, 

II.  Cases  upon  Scclton  7S. 

3,  Where  a  debt  is  assigned,  the 
assignor  must  be  considered  as 
continuing  (within  the  pursiew  of 
tlie  bankrupt  acts)  to  have  the 
order  and  disposition  of  the  debt 
imtil  notice  to  the  debtor  of  the 
assignment.  Dean  and  another  v. 
James.  392 

4,  So,  where  one  of  two  co-debtees 
releases  his  interest  to  his  cora- 
panion.  Ibid. 

5,  An  allegation  in  pleadins  that  a 
debt  has  been  ampied,  does  not 
import  that  tmike  ^the  alignment 
lias  been  given  to  the  debtor.  Ibid, 

III.  Caws  vpon  Section  HI. 

G,  A.  at  Liverpool  having  consign- 


BANKRUPT. 

ed  goods  to  B,  at  Babia,  for  ule 
on  A'a  account,  draws  bilk  on  B. 
to  be  paid  out  of  the  produce  of 
the  consignment.  A.  negotiate* 
the  bills  with  C  in  London.  Upon 
B.'s  refusing  to  accept  the  fir«t  of 
the  bills  which  is  presented,  A.  di- 
rectB  B.  to  band  over  to  D.,  C-'a 
agent  at  Babia,  any  property  of 
A'i  which  may  be  remaining  in 
B.'b  hands.  Before  thia  directimi 
reaches  Babia,  or  is  acted  upon, 
j4.  becomes  buiknipt.  Anerwardt, 
and  more  than  two  months  before 
the  commission,  C,  by  D.,  receives 
the  property  from  B. : — Held,*  a 
tortious  conversion.  Canalho, 
Asiigneet,  S[c.  v.  Bur*.      Pa^e  700 

7.  Whether  by  such  direction  C. 
acquired  any  equitable  lien  upon 
the  property,  quare.  Ibid. 

8.  Mode  of  calculating  the  tm 
months.  53,  56,  5S 

9.  Under  a  Ji.  fa.  upon  a  judgment 
on  a  warrant  of  attorney,  the  Sieriff 
seised  at  11  o'clock  on  the  ISlh  of 
August.  Commission  issued  after 
11  on  the  13th  of  October.  Sale 
was  aflcr  issuing  of  commission: 
—Held, 

Ist,  That  the  seizure  was  a  leoyivg 
within  the  6  Geo.  4,  c.  16,  s.  81. 

Sndly,  That  more  than  two  months 
had  elapsed  between  the  seizure 
and  the  issuing  of  the  commission. 

Sdly,  That  the  execution  was  not 
within  the  108th  section.  Godsom 
V.  Sanctuary.  5i 

10.  Seizure  under  a  writ  of  execu- 
tion is  a  taking  in  execution  within 
the  section.  571 

IV.  Case  vpm  Section  62. 

1 1.  A.f  atier  a  secret  act  of  bank- 
ruptcy, buys  goods  of  B.  to  be 
paid  for  at  a  future  day.  On  that 
day  A.  delivers  to  C,  undue  bills 
for  the  amount,  requesting  C.  to 
pay  B.  for  the  goods.  C.  dis- 
counts the  bills  and  pays  B.  bv  a 
cheque    on    his  bankers.      I^ia 

*  Sed  vUt  put,  TnoTsn,  1 , 


BANKRUPT. 

payment  is  protected  against  the 
assignees,  under  a  commission 
issued  subsequently  to  such  pay- 
ment, on  the  antecedent  act  of 
bankruptcy.     Shan  v.  Batley. 

Page  751 

V.  Cases  upon  Section  108. 

Et  vide  suprttf  6. 

13.  A  judgment  on  a  warrant  of  at- 
torney is  not  within  the  protec- 
tion of  1  Will,  4,  c,  7,  s.  7,  and 
therefore  is  within  this  section. 
Crossfield  v.  Stanley.  668 

13.  In  assumpsit  for  money  had  and 
received  against  the  sheriff,  to  re- 
cover the  proceeds  of  a  sale  under 
a  fi.  fa.  issued  upon  a  judgment 
not  protected  by  1  Will.  4,  c.  7,  s, 
7,  the  plaintiff  was  held  liable 
where  notice  of  an  act  of  bank- 
ruptcy committed  before  the  sale, 
and  of  a  docket  struck  thereon, 
was  committed  to  him  when  the 
sale  was  nearly  completed,  after 
which  he  received  the  proceeds 
and  handed  them  over  to  the  exe- 
cution creditor.  Und. 

VI.  Cases  upon  Section  126, 

14.  Where  an  attorney,  employed  by 
both  vendor  and  purchaser,  receives 
the  purchase-money  and  omits  to 
pay  It  over,  and  afterwards  became 
a  bankrupt  and  obtains  his  certi- 
ficate, the  Court  will  not  make  a 
rule  compelling  him  to  pav  the 
amount,  unless  fraud  be  shewn. 
Bonner,  Gent.f  one  ^c.  in  re.      555 

15.  Fraud  in  obtaining  a  certificate 
may  be  given  in  evidence  in  answer 
to  the  general  plea  of  bankruptcy. 
Horn  v.  Ion,  627 

VII.  Cases  upon  Section  127. 

16.  Notwithstanding  a  certificate  ob- 
tained before  6  Geo,  4,  c.  16,  under 
a  second  commission,  which  had 
not  produced  155.  in  the  pound, 
the  liability  of  the  effects  of  the 
bankrupt,  which  existed  at  the 
time  of  the  passing  of  that  act,  is 
not  removed  by  the  1 27th  section. 
Cdrew  v.  Edwards,  632 


BARON  AND  FEME.  789 

17.  A  certificate  so  obtained  is  there- 
fore no  absolute  bar  to  an  action 
brought  on  a  debt  prior  to  the  se- 
cond bankruptcy.  Page  632 

18.  For  this  purpose  a  bankruptcy 
afler  a  discharge  under  the  Insol- 
vent Debtors*  Act,  stands  upon 
the  same  around  as  a  second  bank- 
ruptcy ;  iQthough  the  debt  sought 
to  be  enforced  be  one  which  would 
have  been  discharged  under  the 
Insolvent  Debtors*  Act,  but  for 
the  circumstance  of  its  having  been 
omitted  by  the  insolvent  m  his 
schedule.  Ibid. 

VIII.  Cases  upon  1  Will,  4,  c,  7,  s,  7. 

Vide  suprdf  12,  13. 

IX.  Case  upon  1  4*  2  Will  4,  c.  66, 

*.  42. 

19.  Though  a  concerted  commission 
of  bankrupt,  ox  fiat  in  bankruptcy,  is 
protected,  a  concerted  act  of  bank- 
ruptcy is  still  a  nullity.  Marshall 
V.  Barkworth.  279 

BANNS. 
See  Marriage,  1. 

BARON  AND  FEME. 
I.  In  what  case  both  may  sue. 

1 .  Action  does  not  lie  at  the  suit  of 
husband  and  wife  for  words  slan- 
dering the  wife  in  a  trade  carried 
on  by  her,  it  not  being  alleged  that 
she  was  divorced  a  mens4  et  thoro, 
or  had  a  separate  maintenance. 
Saville  and  wife  v.  Sweeney.      244 

2.  In  assumpsit  by  A.,  and  B,  his 
wife,  and  C.  against  D,,  a  cognovit 
by  D.  admits  that  the  wife  is  in- 
terested and  that  she  is  properly 
joined  in  that  action.  Nurse  and 
others  V.  rnUs.  765 

3.  And  A.  B,  and  C,  may  join  in  an 
action  against  E.  upon  a  special 
promise  made  hy  E.  to  pay  the 
debt  or  render  D.  in  consideration 
of  agreement  by  A.,  B.,  and  C.  to 
forbear  proceedings  upon  the  cog- 
novits Ibid, 


7Q0    BILLS  ANI>  NOTES. 

BASE  FEE,  167,  (78) 

BASTARD. 
feePAunt,  1,  2,  U. 

BEER. 

See  Jd  ST  ICES,  4. 

BllLS  ANP  NOTES. 
SmNkv  Txial,  l.—VENi>oit,  3. 

1.  Ab  Inatruinent  ackoowIedgiDg  a 
loan  of  money  and  promising  re- 
psytnent,  and  engaging  to  pay  an 
UMi()uiilaMd  demud  out  of  ihe  in- 
terest, v)d  to  pay  the  piincipal  and 
the  remidmler  or  the  laterest  to  the 
lender,  kit  executors,  admivistra- 
tors  and  assigns,  is  not  a  promis- 
sory note^  and  it  is  properly  stamped 
wttD  an  ^reement  stamp.  Bollon, 
Adrolalattatrix,  v.  Dugdale,  Biie- 
cutriX'  Pagt  412 

II.  Cimtidentiom, 

2.  A  promissory  ni>te  given  by  a 
defendant  in  prison,  after  convic- 
tion for  a  misuenteaiior  and  before 
sentence,  in  pursuance  of  a  recom- 
ineiuUtian  ot  the  Court  to  compro- 

i,  {s  valid,  although  the  Court 
d  of  the  terms  of  the 


WOpromiae,  aiid  although  the  costs 
of  tm  |iroa*cut(oa  are  included  in 
tbe  note.   Kirk  v.  StiJekwood.  87^ 

III.  PratHtnKMt. 

3.  A  hotder  of  «  bill  cwried  it, 
when  diWi  10  the  teaideae*  ef  the 
ac«eptat  sMted  in  the  lull,  (bund 
the  Qouse  cloved,  and  iaquired  for 
tlw  aecepMi  in  the  oMhbMirbood 
Wt  eouJil  nnt  hear  of  htm ;  Held, 
thU^  bill  was  diiilMnaured.  iHne 
T.  AUtks  and  anotUu  \S3 

4,  Th«  holder  of  a  cbequo  is  bound 
to  pi«a«iH  it  for  payment  on  the 
Ak^  Slewing  that  on  which  be  re- 
«eiT««it>  BeddmgtoK-v.SchtnQiKr. 

540 

ft.  But  if  he  pay  it  to  his  baakerB  be> 

ftre  the  hour  at  which  the  bnksrs, 


CARRIER. 

by  presetting  it  at  the  clearing 
house,  might  obtain  payntent  an 
the  same  day,  the  drawer  is  not 
dischai^ed  by  the  bwkers  omiliing 
so  to  present  it ;  althQwch  aeeord- 
mg  to  the  custom  of  London  it  may 
be  imperative  upon  the  hankers,  as 
between  them  and  their  cuaiomers, 
so  to  present  it.  Page  540 

IV.  huMitg  <^  Atxtptw. 
6.    Whether  drawer  may   sue   ac- 
ceptor iot  coats  of  action  i^ainst 
former.  £50 

BILL  OF  EXCEPTIONS.  607 

BOARD  OF  CONTROL. 
&c  East  Ikwa  CoiitrAKy,  7,  &. 

BONa 
1.  Dalartttum  on. 
1.  The  breach  of  the  condition  of  a 
bond,  otherwise  well  oasigned,  is 
not  vitiated  by  the  superaddition 
of  iin  mate  rial  legations.  Stoiiert 
y.  GoodfeUovi.  202 

II.  Ctntaoiis  Bondt. 

Set  FaAVnulBKT  CoNVIYAHCtt  2. 

BREACH  OF  COVENANT  TO 
REPAIR. 

See  Waste,  2, 

BROKER. 
.See  Tbmdek,  2. 
1.  A  stock-broker  is  a  "  broker" 
within  6  Ana.  c.  16,  am)  must  be 
admitted  by  the  Lord  Mayor  and 
Aldermen  «f  LoodoB.  Clark, 
Chaiaberlain  &c,  v.  PcaveU.       492 

BYE  LAW. 

&e  CoRPOKATKtK,  III. 

CARRIER. 

I.  IJabUUki. 

See  Cass,  AcINh  «■  tb*.  8^ 


CHANGE    OF  VENUE. 
CASE,  ACTION  ON  THE. 

I.  For  Injuries  to  Real  Pro/perty. 

1*  Removal  of  partition^  not  waste. 

Fagt  8y  n. 

2.  Case*  as  for  dilapidations,  does 
not  lie  against  the  executors  of  a 
prior  incumbent  for  raiacultivation 
of  the  glebe.  Bird,  CUrk,  v.  Rdfc 
and  Wife  415 

3.  To  support  case  by  reversioner 
some  destruction  is  necessary.     14 

4.  Reversioner  cannot  maintain  an 
action  against  a  stranger  for  acts 
of  trespass  on  the  land  attended 
with  no  injury  to  the  reversion, 
otherwise  than  as  being  committed 
in  assertion  of  the  claim  of  a  right 
of  way.     Baxter  v.  Tayhr,  1 0 

5.  Distinction  between  case  by  lessor, 
in  the  nature  of  waste,  and  case  by 
reversioner  for  permanent  injury  to 
the  inheritance.  13 

n.  For  Injuries  to  Fersond  Property. 

6.  A,,  a  manufacturer,  uses  the 
mark  of  ^.,  thereby  giving  to  arti- 
cles manufactured  by  A.  the  ap- 
pearance of  being  of  the  manufac- 
ture of  B, ;  B,  may  maintain  case 
against  A.  Bkfield  v.  Payne.    353 

7.  So,  although  the  article  so  marked 
by  A,  be  not  inferior  in  quality  to 
those  manufactured  by  B,       Ibid. 

8.  So^  although  no  actual  damage 
can  be  shown  to  have  resulted  to  n. 

Ibid. 

9.  Bailee  of  goods  tending  them  by 
a  carrier  to  the  bailor,  may  sue 
the  carrier  for  negligence.  Free- 
man V.  Bircku  420 

CERTIFICATE. 

See  Attorney,  16 — Bankrupt,  VI. 
Settlement,  1. 

CESTUI  QUE  TRUST. 

See  Set-Off ,  2. 

CHANGE  OF  VENUE  IN 
FELONY. 

Sec  VuiVBy  1^  %i 


COGNOVIT. 


791 


CHARGE  ON  BENEFICE. 

See  Ejectment,  3. 

1.  A  warrant  of  attorney,  the  de- 
feazance  to  which  recites  that  it  is 
given  to  secure  the  payment  of  an 
annuity,  and  authorizes  the  plaintiff 
to  issue  a  fi.  fa.  de  bonis  ecclesias- 
ticis  for  arrears,  but  does  not  state 
that  it  is  groen  for  the  purpose  of 
charging  the  defendant's  ecclesiastical 
living,  is  valid,  tliough  it  refer  to 
the  annuity  deed  of  the  same  date 
in  which  that  object  is  distinctly 
avowed.  CoUbrooke  v.  Layton. 

Page  S75 

CHARTER. 

1.  Operation  as  a  statute,  of  a  char- 
ter granted  in  parliament.    302,  n. 

CHEQUE. 

See  Bill  and  Note,  4,  5. — Evi- 
dence, 2. 

CHILD. 

1.  Whether  designating  an  indivi* 
dual  or  a  class,  667 

CHURCHWARDEN. 

See  Evidence,  9. 

CLERGYMAN,  98. 

See  Charge  on  Binbfice,  1. — 
Non-residence,  1. 

CLERK,  202,  255. 


COAL  MINES. 

1.  Ratability  of. 


198 


COGNOVIT. 

I.  Effect  of. 

1.  In  assuDipait  by  A.  and  B.  his 
wife,  and  C.  against  D.,  a  cognovit 
by  Z>.  admits  that  the  wife  is  in- 
terested and  that  she  is  properly 
joined;  and  A.,  B.  and  C  may  join 
in  an  action  agaiott  E.  upon  a  spe- 
cial promise  to  pay  the  debt  or 
render  jD.,  in  connderatioii  of  an 


7W      CONSPIRACY. 

agreement  by  A,,  B,  and  C.  to  for- 
bear proceedings  upon  the  cogiio%*ic. 
Surse  amd  others  t.  WUU,  Page  765 

COMMITMENT. 
See  JctncEs,  6»  7. 

COMPANY. 

&e  CoEFO&ATlOKSy  1. 

COMPENSATION,  404,  5AS. 

COMPOUNDING  MISDE- 
MEANOR. 

1.  A  promissory  note  given  by  a 
defendant  in  prison,  after  convic- 
tion for  a  misdemeanor  and  before 
sentence,  in  pursuance  of  a  recom- 
mendation of  the  Court  to  compro- 
mise, is  valid,  although  the  Court 
is  not  apprized  of  the  terms  of  the 
compromise,  and  although  the  costs 
of  the  prosecution  are  included  in 
the  note.  Kirk  v.  Strichrood,  275 

COMPROMISE,  275. 

See  Bill  and  Note,  2 — Compound- 
IMO  Misdemeanor,  1. 

COMPUTATION  OF  TIME. 
See  Appeal,  5 — Bankrupt,  3, 

CONCERTED  ACT  OF  BANK- 
RUPTCY. 

See  Bankrupt,  5. 

CONCERTED  COMMISSION. 
See  Bankrupt,  5. 

CONFIDENTIAL  COMMUNI- 
CATION. 

See  Libel,  2. 

CONSIDERATION, 
See  Assumpsit,  II. 

CONSPIRACY,  78,  81. 

L  Indictment  against  B.  and  C 
for  conspiring  to  extort  money 
from  the  prosecutor  A.^  by  means 


COPYHOLD. 

of  a  charge  of  forgery,  in  which 
indictment  a  letter  written  by  B, 
in  execution  of  the  conspiracy,  and 
charging  A.  with  the  forgery  of  a 
cheque  on  C.*s  banker,  is  set  out. 
The  letter  was  given  in  evidence, 
as  were  also  conversations  referring 
to  the  cheque  alleged  to  have  been 
forged :  Held,  that  the  prosecutor 
was  not  bound  to  produce  the 
cheque,  though  it  appeared  that 
such  cheque  was  actiuuly  in  exist- 
ence.   Rex  V.  Ford  and  Aldridgc. 

Page  776 

CONSTABLE. 

See  Officer^  1. 

CONSTRUCTION. 

I.  Of  Statute. 
See  Statute. 

II.  0/ Deeds. 
See  Evidence,  14. 

III.  Cy  Licence  to  Work  Mines. 
iSee  Licence,  1. 

IV.  Of  Wills. 
See  Will,  1,  2,  3. 

CONSTRUCTIVE  SERVICE, 

206. 

CONTRACT. 
See  Action,  1,  2,  3. — Ship,  1. 

CONTRADICTION  OF  WIT- 
NESS. 

1 .  By  party  calling  him.  30 

CONVICTION. 

See  Forcible  Entry,  I. 

COPYHOLD. 
I.  Customary  Court. 

1.  Customary  court  distinguished 
from  court  baron.  598,  n. 

II.  Admittance. 

2.  A,j  for  a  valuable  consideration 
paid  by  B.,  surrenders  to  such 
uses  as  B,  shall  appoint,  and  in  de- 


CORPORATION. 

fault  of  appointment  to  B.  in  fee : 
B,  appoints  to  C.  Seinble,  that  the 
lord  is  bound  to  admit  C.  without 
requiring  the  previous  admittance 
of  B.  B*x  V.  Tie  Lord  of  tie 
Manor  ofOundte.*  Page  587 

III.  Surrender. 

3.  When  a  copyhold  is  surrendered 
out  of  court  by  deed,  the  copy  of 
court  roll  is  still  evidence  of  the 
surrender,  although  48  Geo.  3,  c. 
149,  requires  that  in  such  cases  the 
deed  of  surrender  or  memorandum 
thereof  shall  be  stamped,  and  not 
the  copy  of  court  roll.  Doe  d. 
Hawtiorn  v.  Mee.  424 

IV.  Derite. 

4.  A  copyhold  is  surrendered  to 
the  use  of  A.  for  life,  remainder  to 
such  person  or  persons,  and  for 
such  estate  or  estates,  as  A.  shall 
appoint  by  will,  executed  in  the 
presence  of  and  attested  by  tliree 
witnesses :  remainder,  in  default  of 
such  appointment,  to  the  use  of  ,^. 
in  fee.  After  the  passing  of  55 
Geo.  S,  c.  1 92,  A.  devises  to  B.  by 
a  will  executed  in  the  presence  of 
two  vriinesses  only :  Held,  a  good 
devise  of  the  remainder  in  fee,  and 
lliat  the  want  of  a  surrender  to  the 
use  of  this  will  was  aided  by  the 
statute.  Doe  d.  Hickman  v.  Hick- 
man. 780 

CORPORATION, 
i.  Liability  of. 
1.  Where  an  act  incorporating  a 
company  directs  that  actioua  in  re- 
spect of  claims  upon  the  company 
stiall  be  brought  against  the  trea- 
surer, but  that  his  effects  shall  not 
be  taken  in  execution,  a  mandamus 
will  issue  to  the  directors,  Sec.  of 
the  company,  commanding  them  to 
pay  money  recovered  in  such  an 
action.  Rex  v.  St.  Katharine  Dock 
Company.  121 

*  Fid«S.  C.pM,  voLiii. 


CORPORATION.     793 

II.  Povxrs  of,  how  exercised. 
Z.  Certain  select  members  of  a  cor- 
poration, called  directors  and  acting 
guardians,  are  empowered  to  exe~ 
cute  deeds  under  the  seal  of  the 
corporation.  A  deed  executed  un- 
der such  power,  must  be  expressed 
to  be  made  by  tlie  corporation  and 
not  by  the  select  body.  Rex  v. 
Haughley.  Page  525 

3.  Held,  that  the  dhvctors  of  an 
incorporated  manufacturing  com- 
pany, having  the  legal  custody  of 
the  corporate  seal,  are  authorized 
to  aflix  it  to  an  indenture  panting 
an  annuity,  by  way  of  retirmg  pen- 
sion, to  an  officer  of  the  company 
in  consideration  of  past  services, 
and  subject  to  a  proviso  restricting 
the  grantee  from  manufacturing  or 
assisting  in  the  manufacture  of  the 
pariicular  article.  Clarke  v.  Impe- 
rial Gas  Ugit  Company.  228 

4.  Held  also,  that  where  the  char- 
ter of  incorporation  requires  the 
assent  of  the  corporate  body,  con- 
vened in  a  particular  manner,  to 
the  affixing  of  the  corporate  seal 
by  the  directors,  it  lies  upon  the 
corporate  body  impugning  the  au- 
thority of  the  directors,  repudiating 
their  act  in  affixing  the  seal,  and 
disclaiming  the  contract,  to  shew 
that  no  such  assent  was  formally 
given.  Ibid. 

III.  Bye-laoi. 

5.  Where  a  charter  of  incorporation 
authorizes  the  corporators  to  elect 
a  master  de  seipsis,  a  bye-law  nar- 
rowing thebody  of  electors  ifl  valid. 
Rex  V.  Atlwood.  286 

C.  The  existence  of  such  a  bye- 
law  may,  without  the  intervention 
of  a  jury,  be  judicially  inferred 
from  an  ancient  usage  for  the  elec- 
tion to  be  so  conducted.  Ibid. 

7.  Though  the  bye-Ian  would  be 
void  if  it  also  lessened  the  number 
of  persons  eligible  to  the  office, 
such  a  vice  in  the  presumed  bye- 
law  williut  be  inlened  Irom  the 
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circumttance  of  the  election  by  the 
limited  body  having  almost  uni- 
formly  faUen  upon  members  of  the 
limited  body*  Page  28G 

8.  Nor  will  the  Court,  on  that 
ground,  give  leave  to  file  an  infor- 
mation in  the  nature  of  a  quo  war- 
rantoi  for  the  purpose  or  inves- 
tigating the  title  of  a  master  elected 
agreeably  to  such  usage.         Ihid, 

%.  It  it  no  ground  for  refusing  a 
mandamus  to  admit  a  party  to  an 
oiEce  to  which  he  has  been  elected, 
that  to  a  similar  mandamus  granted 
in  respect  of  a  former  election 
of  the  same  party  a  return  was 
made,  showing  an  excuse  valid  in 

Ct  of  law  for  not  admitting  him. 
V.  ATiiyor  of  London.         287 

IV.  hcoMfoXxhU  Offices. 

And  see  113. 

10»  A  statvia  directa  the  payment 
cf  county  assessments  to  a  person 
to  be  appointed  by  the  justices 
oouB^  treasurer,  be  first  giving 
sufficient  security  to  the  justices 
to  be  accountable  to  them  for  the 
moneys  which  he  shall  so  receive. 
The  giving  of  the  security  is  not 
a  eonditiott  precedent  to  the  vesting 
of  the  office  of  treasurer  in  the 
person  so  appointed,  or  to  his  ha- 
bibty  to  aecount.  Rex  v.  PatHton, 

612 

11.  An  office  of  which  the  salary 
is  to  be  fixed,  and  the  accounts 
audited  by  certain  justices,  cannot 
be  held  by  one  of  such  justices. 

Ibid. 

12.  An  alderman  elected  by  the 
whole  corporate  body  does  not 
vacate  his  office  by  the  acceptance 
of  an  iaoompatiUe  office  conferred 
upoft  him  hf  a  select  body.     Ibid. 

13w  Such  second  appoinlmeat  is  void, 
$emhle.  Ibid. 

14.  A  public  officer  cannot  vacate 
bis  office  by  accepting  an  incom- 
piitibl»  office.  Ibid. 

15.  Unless  the  first  be  an  office 
which  ho  night  ha¥«  determined 
by  his  own  act.  Ibid, 


COUNTY. 

16.  Or  an  office  which  he  might 
have  surrendered  to  the  party  ap- 
pointing to  the  second  office. 

PetgeSU 

\1.    Or  an  office   from  which  he 

miebt  have  been  amoved  by  or 

with  the  concurrence  of  the  party 

appointing  to  such  second  office. 

liwL 

COSTS. 

&eATToait£Y,  VL 

1.  Upon  Arrest  mikotd  Canst. 

1.  A  plaintifT  arresting  a  defendant 
under  a  misapprehension  of  a 
doubtful  point  of  law,  is  not  liable 
to  pay  his  costs  under  43  Geo.  3, 
c.  46,  s.  S.    Stmrin  v.  Taylor.    250 

II.  Upon  setting  aside  Warrant  of 
Attorney. 

2.  A  rule  to  set  aside  a  warrant  of 
attorney*  as  given  upon  an  illegal 
consideration,  is  in  the  nature  of 
an  aralication  to  set  aside  proceed- 
ings lor  irregularity,  so  as  to  &i- 
tiue  the  party  successfully  resisting 
it  to  the  costs  of  the  application. 

Ibid. 

lU.  Upon  new  Trial. 

3.  The  rule  as  to  the  payment  of 
costs  on  a  motion  for  a  new  trial 
is  the;same  in  principle,  in  criminal 
and  civil  cases.  Rex  v.  Foatd  and 
Aldridge.  770 

4.  Where  a  judge  1^  as  a  question 
for  the  jury,  a  point  which,  upon 
the  evidence,  could  only  be  deter- 
mined oneway, and  the ^ury  found 
a  verdict  against  the  evidnaee,  the 
Cdnrt  reliiMd  to  grant  a  new  trial 
otherwise  than  upon  payment  of 
eosts.     Dot  V.  Pike.  9S5 

COUNTER  AFFIDAVIT,  518. 

COUNTY, 

And  see  118. 

It  pQssd  Ccmitatm. 

Seeei. 


CRIMINAL  INFORMATION. 

IL  Courdi^  CourU 

1.  Jurisdietioii  of  Court.     Pa^  969 

2.  Appearance  in,  by  attorney.    071 

3.  Judgment  given  in  a  County  Court 
is  not  conclusive.  120 

4.  The  existence  of  the  facts  neces- 
sary to  the  regularity  of  such 
judgment  is  a  question  for  the 
jury,  althoiuvh  a  motion  made  in 
the  County  Court  to  set  it  aside  for 
irregularity  has  been  dismissed. 
Thompson  v.  Blaekkurst.  26G 

5.  Held^  that  an  attorney's  bill  for 
businees  done  in  the  County  Court 
is  taxable.  Wardle,  Gent,  one  <^c. 
V.  NkioUom%  355 

III.  CvrntyiRtUe. 
See  Quo  W^HiiANTo. 

COUNTY  PALATINE. 

1.  Authority  of  Count  to  create 
boroughs.  10S»(c) 

COURT  BARON. 

1.  Distinction  betweea  the  court  of 
the  fireesuitors,(Freeholders'Court, 
or  Court  Baron,)  and  the  court 
of  the  copyholders  (customary 
Cowrt.)  d9a>  n. 

COURT  ROLL,  ^^ 

I.  Fbr  what  purposes  evidence^ 

See  Cotthou))  3« 

COVENANT,  «,  1»«,  443. 

CRIMINAL  INFORMATION. 

1.  Leavo  to  file  a  criminal  inform- 
ation for  a  libel  shoidd  be  ap- 
plied for  in  a  reasonable  time, 
befbre  the  expiration  of  the  second 
term*  after  thie  publication  of  it 
came  to  the  knowledge  of  the  pro- 
secutor early  enough  to  enable  him 
to  move  within  that  period.  Rex 
V.  Joltie  and  another.  483 

S.  The  application  should  be  made 
within  a  reasonable  time  against 
any  public  ofBcor.  486|  n. 


DEBTOR 
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3.  In  cases  of  libel  the  computation  is 
to  he  made  from  the  tune  when 
prosecutor  waa  appriied  of  the 
libel,  and  not  from  the  period  of 
publication.  Pnge  485^  n. 

4*  A  r\de  nisi  for  a  criminiu  inform- 
ation will  not  be  granted  where 
a  former  rule  for  the  aame  matter 
against  the  same  defendant  has 
been  discharged,  although  the  se- 
cond motion  is  made  upon  addi- 
tional affidavits,    Rexv^Swdthton. 

775 

CROWN  PAPER. 
See  Maniumus,  4. 

CUSTOMARY  COURT. 
See  CouBT  Baron,  1. 

DEATH,  lai. 

And  see  AbateuenTi  I9  2* 

DEBT,  ACTION  OF. 
See  Dbbtob»  1,  J9. 

DEBTOR  AND  CRia>ITOR. 

1.  Judgment  (in  debt)  deferred  be- 
cause pledge  not  returned  to  bor- 
rower. 45,  n. 

2.  Action  of  debt  maintainable,  not- 
withstandti^loss  of  i^edge,  unless 
otlierwiae  stipulated.  45,  n.. 

S.  Loss  of  pledge  to  be  home  by 
dsblor.  45 

4.  &,  a  creditor  of  A^  employs 
A»  to  repair  a  carriage,  undertak- 
isf  lo  pay  ready  money  for  the 
repairs*  B.  cannot,  upon  offmng 
to  set  off  an  adequate  pcortioa  of 
tbe  debt,  require  the  delivery  of 
the  carriage  without  payment  of 
the  repairs.    Clarke  r.  FeU.      244 

5.  And  if  A.  become  bankrupt, 
either  before  or  after  the  comple- 
tion of  the  repairs*  his  assignees  may 
refuse  to  deliver  up  the  carriage 
until  payment  of  the  amount  of  the 
repairs^  it  not  beings  fi^r  this  pur- 
pose, a  case  of  mutual  eredit. 

lUd. 


7<j6      DEFAMATION. 

6.  A  count  in  assumpsit,  statii^  a 
promise  to  pay  a  sum  of  money  to 
the  plaintiff,  without  alleging  to 
whom  the  promise  was  tnade,  is 
insufficient.  Price  v.  EtuUm. 

PageS03 

7.  Unless  the  statement  of  the  pro- 
mise is  preceded  by  the  statement 
of  an  Mreement  between  the  par- 
ties.   Nurm  Y.  mUs.  765 

8.  An  arrangement  between  A.  and 
B.y  who  is  indebted  to  C,  that 
A,  shall  take  upon  himself  B,'s 
debt  to  C.  is  not  binding,  and  gives 
no  cause  of  action  toC.  against  B., 
unless  C.  be  a  party  to  the  arrange- 
ment. IM. 

II.  3IarMhalUng  Payments, 

9.  Payment  of  money  by  debtor  to 
creditor  on  account  generally,  will 
priro4  facie  operate  in  discharge 
of  the  earlier  part  of  the  account. 
Wilson  V.  Hirst.  738 

10.  But  such  mode  of  payment  is  not 
conclusive ;  and  evidence  may  be 
adduced  to  exclude  the  application 
of  the  rule.  Ibid. 

DEED. 

I.  Execution  of. 
And  see  Apprentice,  1. 

1.  A  deed  is  well  executed  by  an 
illiterate  man,  if  it  be  signed  by  a 
third  person  at  his  request  and  in 
his  presence.  Rex  v.  In/tabitants  of 
Longnor.  576 

2.  It  18  not  necessary  that  the  deed 
should  have  been  previously  read 
over  to  him,  unless  he  required  it. 

Ibid. 

II.  Deposit  of  Deeds. 
See  Attorney,  6,  7. 

DEFAMATION. 

1.  On  motion  in  arrest  of  judg- 
ment the  words  "  you  robbed 
White,"  held  to  be  sufficient  to 
sustain  the  verdict  without  a  col- 
loquium,   showing    the   sense  in 


DEVISE. 

which   the  word   ^  robbed  *  * 
used*      Towdimsom^   Gemi.  ome  4rc. 
T.  BriUlebamk.  Page  455 

DEMURRER,  485. 

DEPOSIT. 

I.  Of  Deeds. 

See  Attoesey,  6,  7. 

II.  Of  Money. 
iSeeSnip,  1. 

DESTRUCTION  OF  PAWN  BY 
FIRE,  35. 

See  Pawnbroker,  4. 

DETINUE. 

I.  Declaration  in. 

See  Amendment,  1 . 

11.  Process  of  Execution  in. 

1.  By  distringas  ad  deliberandum. 

^67,  n. 

DEVISE. 

Sec  Copyhold,  IV. — Will,  I.  II. 

I.  Devisable  Interest^  167. 

1.  Right  of  action,  not  devisable.  ^5^ 

170,  n. 

2.  Whether  right  of  entry  devisable. 
Qu.  85,  170,  n. 

3.  Possibility   coupled  with   an  in- 
terest, why  devisable.  171,  n.. 

II.  Devised  Estate^  when  vested. 

4.  Estate  vests   in    devisee    before 
entry.  167,  n. 

III.  Quantity  of  Estate  devised. 

5.  A,  devises  to  B.  and  his  heirs, 
<<  But  to  permit  my  daughter,  C.» 
not  only  to  receive  the  rents  and 
profits  to  her  own  use,  or  to  sell 
or  mortgage  any  part  thereof,  but 
also  to  settle  on  any  husband  she 
mav  take,  subject  to  his  being  liable 
to  impeachment  for  waste  or  ncm- 
residence,  or  neglecting  necessary 
repairs;  but  should  my  daughter 
have  a  child,  I  devise  it  to  the  lise 


DISCONTINUANCE. 

of  such  child  from  and  afler  my 
daughter's  decease,  with  maintain- 
ance  in  the  meantime,"  with  re- 
mainders over  **  should  none  of 
these  cases  happen ;"  addinff,  that 
he  did  not  wish  to  restram  his 
daughter  as  a  tenant  for  life,  but 
that  in  case  of  misconduct  amongst 
the  remainder-men,  she  might  in 
a  certain  mode  set  aside  such  re- 
mainder-men by  her  will : — Held, 
that  C.  took  an  estate  tail.  Doe  d, 
.Jones  v.  Dames.  P^gc  654 

DILAPIDATION,  415. 
And  see  Case,  2. 

DISAGREEMENT  TO  AN 
ESTATE,  173,  n.,  174,  n. 

DISCLAIMER. 

See  173,  n.,  228. 

I,  Of  Authority. 
See  Tender. 

II.  Of  Tenancy. 
See  174,  n. 

DISCONTINUANCE. 
I.  Of  Estate  Tail. 

1.  Nature  of  discontinuance.        143 

2.  Tortious  character  of  estate  ac- 
quired thereby.  143,  n. 

3.  Possession  necessary  to  creation 
thereof.  144,  n. 

4.  Cannot  be  by  grant.  145,  n. 

5.  Livery  necessary  thereto.   148,  n. 

6.  Defined.  149,  n. 

7.  Estate  tail  discontinued  by  lease 
for  life  made  by  tenant  in  tail  and 
reversioner  in  fee.  155,  n. 

8«  Lands  stand  limited  to  Am  for 
500  years,  remainder  to  B.  in  tail, 
remainder  to  C.  in  tail,  reversion 
to  B.  in  fee.  B.  levies  a  fine  with 
proclamations  to  the  use  of  him- 
self in  fee :— Held,  that  although 
the  estate  for  years  of  A.  conti- 
nues, the  estate  of  B.  is  disconti- 
nued Iqtuere  barred],  and  the  re- 
iQaindier  in  tail  to  C*  divested. 


DISTRESS. 
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Doe  d.  Cooper  v.  Finch  and  others. 

Page  ISO* 

9.  B,  dies  without  issue,  having, 
afler  the  fine,  devised  to  /.  S.  for 
the  life  of  C,  remainder  to  D.  (the 
son  of  C.)  for  life.  C.  enters  and 
suffers  a  recovery,  having  sur- 
vived B.  five  years,  and  having 
after  the  recovery  devised  to  D. 
(his  heir  in  tail)  for  life,  dies.  D. 
enters. 

Conceded  that  C.  was  not  remitted, 
and  that  his  recovery  was  void: 

Held,  that  D.  was  not  remitted. 

Semhle^  that  the  reversion  in  fee  of 
B.  was  devisable,  notwithstanding 
the  discontinuance.    Sed  qvuere. 

Ibid. 

DISHONOUR  OF  BILLS  OF 
EXCHANGE,  483. 

See  Bills  and  Notes,  3. 

DISPATCHES,  335. 
See  East  India  Company,  I. 

DISPENSING  MEDICINES,  413. 
See  Physician,  1,  2. 

DISSEISIN. 

1.  By  entry  of  devisee  of  tenant  for 
life.  147,  n. 

2.  Defined.  149,  n. 

DISTINCT  AND  SEPARATE 
BUILDING,  47. 

See  Settlement,  14. 

DISTRESS. 

I.  For  Poor-rate. 

1.  The  application  under  41  Geo.  3, 
c.  ^3,  s.  8,  to  refund  money  ob- 
tained by  a  wrongful  distress  for 

*  The  special  case  having  been  turned 
into  a  special  verdict,  a  writ  of  error  was 
brought,  which  was  compromised  by  the 
lessor  of  the  defendant  in  error's  paying  a 
small  sum  to  the  plaintiff  in  error,  and  liis 
costs,  in  consideration  of  the  extingubhment 
of  the  daiin. 
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pooTHratOy  am  be  tmde  only  it 
the  mne  sessions  at  which  the  nte 
is  rednoed  and  amended.  Rex  ▼. 
Jmstket  of  St.  Ptttfs  LiUrty, 
York.  Fmgt  108 

2.  An  action  for  an  unreasonable 
and  exoessiTe  distress  for  poor- 
rates  aU^ed  and  pretended  to  be 
doe,  is  properlj  hud  in  emse. 
SimnA  r.  Charke.  671 

3.  In  such  an  action  malice  need  not 
be  proved*  IbitL 

II.  For  RaU. 
See  LAjiOLoaD,  IV. 

4.  After  a  distress  for  rent,  the 
tenant,  being  arrested,  goes  to  gaoU 
and  before  the  goods  are  sold, 
petitions  the  Insolvent  Debtors' 
Court  for  his  discharge.  The 
landlord  is  entitled  to  the  whole  of 
the  arrears  due,  and  is  not  re- 
stricted to  one  year's  rent.  Wray^ 
asngnms^  ^c.  of  CaUom  ▼.  Earl 
Egremoni.  188 

DISTRINGAS. 

L  Ad  Satisfaciendum. 

1 .  The  common  law  process  of  exe- 
cution. S66,  n. 

II.  Ad  DeUberandttm. 
See  Detinue,  II. 

EAST  INDIA  COMPANY. 
I.  In  its  Political  Character. 

1.  Dispatches,  modes  of  originating. 

340—347 

2.  .  power  of  rescinding.   346 — 

350 

3.  whether  made  with  refer- 
ence to  a  political  object.  348 

—351 

4, appeal  to  privy  council  in 

respect  of.  345,  347 

5.  «— —  refusal  to  transmit.         349 

6.  •  refusal  of  application  to  sus- 
pend issuing  of  mandamus  to 
give  time  to  appeal.  352 

7.  Where  the  Directors  of  the  East 
India  Company   transmit  to  the 
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Board  ofCoatrol  a  dkpaicfa  iMftded 
••  P^Ktioal  DepatlBKBt,**  «id  «pon 
ahermtiooa  being  ibtfodiieed  by  the 
Board,  diacass  dboae  ahsracions 
vpoQ  the  meriti,  wiilmfi  aaHirting 
that  the  tnacter  of  tlie  dfispatdi  is 
not  eoDDeeied  with  the  cml  or 
nflitary  cover Muent  or  the  reve- 
nnet  of  India,  the  Directors  can- 
not refoae  to  tranamil  siieh  altered 
dispatch  to  lDdia»  tithor  on  the 
ground  diat  the  matter  of  each 
dispatch  is  purely  eoomefdal. 
Rex  ▼.  Comi  of  DirectarM  of  the 
EaH  ImdSm  Ompmy.  P^  335 
8.  Or  on  the  ground  that  the  Board 
of  Control  may  itself  originate  a 
dispatch  in  the  fbnn  u>  w&h  the 
particular  dispatch  has  been  alter- 
ed, and  that  they  have  rescinded 
the  resolution  upon  which  the  ori- 
ginal dispatch  was  framed.      Ibid, 

II.  In  tie  Ccmmerckd  Character. 
See  ShiPi  1. 

EJECTMENT. 
I.  Title  of  Lesior  of  Plaintiff. 

I.  A  right  of  re«entry  acquired  by 
an  omission  to  repair  three  months 
after  notice,  is  suspended,  but  not 
waived,  by  an  agreement  to  allow 
the  tenant  further  time  to  repair. 
Dotf  d.  Rankin  v.  Brindley.  "      1 

S.  Nor  is  it  waived  by  the  accept- 
ance of  rent  accruing  due  before 
the  expiration  of  the  three  months. 

3.  Ejectment  may  be  maintained 
upon  a  term  duly  created,  but 
assigned  to  the  lessor  of  the  plain- 
tiff by  a  deed  defective  under  the 
statute  of  13  Eliz.  c.  20.  Doe  d. 
Moore  and  other§  v.  Ramtden.  489 

II.  Defence. 

4.  It  is  no  defence  at  nisi  prius  that 
in  ejectment  the  declaration  was 
irregularly  served;— as  where  it 
was  served  after  the  term — in  a 
case  not  within  1  WiU.  4,  c.  70, 
S.36.  Doe  d.  Rankin  v.BrMley.  1 


ESTATE. 

5,  A,  havinff  received  the  profits 
of  laad  after  his  marriage,  dies, 
leaving  by  his  wife  £.  a  son  C. 
B.  enters  and  enjoys  the  land  more 
than  fifty  years,  and  bv  her  will,  in 
which  she  declares  that  the  pro- 
perty had  descended  to  her  from 
ner  mother,  devises  it  to  a  son  of 
a  second  husband.  The  posses- 
sion of  B.  is  not  necessarily  ad- 
verse to  C  Doe  d«  Rqfflni  v»  Har- 
borough.  P^€  42^ 

6.  Decorations  made  bv  the  widow, 
before  the  time  of  making  her  will, 
that  A's  son  would  have  the  estate 
after  her  death,  are  admissible  as 
evidence  that  A,*a  possession  was 
in  his  own  right ;  and  declarations 
in  the  will  are  inadmissible  to  shew 
that  the  property  had  descended  to 
the  testatrix.  Itnd, 

ELECTION,  286. 

See  CoRPoaATiON,  6,  6,  7,  8,  9. — 
Mandamus,  2. — Will,  2. 

1.  By  select  body.  302 

EMBEZZLEMENT,  202. 
See  Ikdictmemt,  1,  2. 

ENTRY. 

See  Devise,  2. — Ejectmekt,  1,  2.' — 
Fine,  2. — Forcible  Entet,  1^  2. 
-^Landlord,  2. 

1.  Necessary  to  determine  freehold 
interest.  446,  (6) 

ERROR. 

See  Sheriff^  1,  2. 

ESTATE. 

1 .  Disclaimer  of  tenure.         1 74,  n. 

2.  Disaffreemcnt  to  an  estate.    Ibid. 

3.  Distmction  between  discontinu- 
ance of  estate  tail,  and  bar  of  de- 
scent to  issue  in  tail*  179,  n. 

4.  Distinction  between  diveeting  and 
dUcomtmutmce.  00,  141,  n.,  178,  n. 

3»  Possibility  coupled  with  an  inte- 
rest, how  to  be  understood.  171|n. 


EVIDENCE.         799 

ESTATE  TAIL. 

I.  Creation  of. 
See  Devise,  1. 

II.  Alienation. 

See  Discontinuance,  fxuiim. 

1.  Alienation  by  entailee,  permitted 

at  common  law,  post  prolem 
suscitatam.    Page  67,  160,  n. 

2.  prohibited    by  statute    de 

donis,  tempore  Edw.  I. 

161,  n. 

3.  restored  by  the  judges,  tem- 
pore Edw.  IV.  Ibid, 

ESTOPPEL. 

1  •  Contingent  interest,  where  bound 
by  matter  of  estoppel.        171,  n. 

2.  Defendant,  where  concluded  by 
payment  of  money  into  Court.  449 

EVIDENCE. 

See  Executor,  1. — Justices,  3. 
I.  Public  Documents,  Admissibility  of. 

1.  Land-tax  assessments  are  not  evi- 
dence  of  seisin  where  it  is  shewn 
to  be  usual  to  retain  the  names  of 
deceased  proprietors  on  the  books 
until  the  estate  is  sold  to  a  differ- 
ent family.  Doe  d«  Stansbury  v. 
Arkwrigkt.  731 

II.  Private   Writings,  Necessity  of 
producing. 

2.  Indictment  against  B»  and  C. 
for  conspiring  to  extort  money 
from  the  prosecutor  A.  bv  means 
of  a  charge  of  forgery,  m  which 
indictment  a  letter  vnritten  by  B. 
in  execution  of  the  conspiracy,  and 
charging  A.  with  the  forgery  of  a 
cheque  on  C.'s  bankers,  is  set  out. 
The  letter  was  given  in  evidence, 
and  also  conversations  proved  re- 
ferring to  the  cheque  alleged  to 
have  been  forged:— Held,  that  the 

Srosecutor  was  not  bound  to  pro- 
uce  the  cheque,  though  it  ap- 
peared that  such  cheque  actually 
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existed.   Rex  v.  Ford  and  Aldridge. 

Page  776 

III.  Examination  of  JVitnesses. 

3.  Upon  an  issue  whether  plaintiff 
was  interested  in  goods  destroyed 
by  fire,  if  a  witness  called  by  the 
j^ntiff  state  that  invoices  of  the 
goods  and  letters  of  advice,  pur- 
porting to  be  written  by  him  at 
Edinburgh,  were  fabricated  in 
London  afler  the  fire,  by  the  plain- 
tiff's direction,  it  is  competent  to 
the  plaintiff  to  caU  other  witnesses 
to  disprove  the  alleged  fabrication 
and  shew  the  genuineness  of  the 
documents.  Friedlander  v.  London 
Assurance  Company,  30 

4.  Under  an  issue  upon  plene  ad- 
ministravit,  the  executor  is  not 
concluded  by  the  amount  of  assets 
in  the  inventory  exhibited  to  the 
ecclesiastical  onicer.  Steam  v. 
Mills  and  Wright,  Executor  and 
Executrix  of  Wright.  436 

IV.  Estoppel. 

6,  SembUf  that  payment  of  money 
into  court  upon  an  indebitatus 
count  for  work  and  labour,  where 
there  has  been  but  one  transaction 
between  the  parties,  admits  the 
authority  of  the  agent  by  whom 
tlic  work  was  ordered,  and  that 
payment  of  money  into  court  on  a 
count  which  states  a  special  con- 
tract, admits  that  contract.  Meager 
V.  Smith.  449 

6.  But  payment  generally  on  the  in- 
debitatus counts,  does  not  admit 
the  causes  of  action,  notwithstand- 
ing the  late  Rule  of  Court  directing 
the  particulars  to  be  annexed  to  the 
record.  Ibid. 

V.  Adnassibility  of  parol  Testimony. 

7.  If  one  party  prove  a  contract, 
without  its  appearing  either  upon 
the  examination  in  chief,  or  upon 
cross-examination,  that  the  con- 
tract was  reduced  into  writing, 
and  the  adverse  party  proves  that 


EVIDENCE. 

the  contract  was  reduced  into 
writing,  it  is  incumbent  upon  such 
adverse  party  to  produce  or  to 
procure  the  production  of  the 
written  instrument.  Rex  ▼.  The 
Inhabitants  of  Padstow.         Page  9 

VI.    AdmissionSf  where  receivable  as 
Evidence  of  the  facts  admitted. 

8.  A  letter  written  before  action 
brought,  but  with  reference  to  the 
subject  in  dispute,  by  a  person 
who  is  aflerwards  the  defendant's 
attorney  on  the  record,  cannot  be 
read  as  evidence  of  a  fact  admitted 
in  such  letter  without  further  proof 
of  authority  to  make  such  admis- 
sion. Wagste^and  another  v.  Wil- 
son. 4 

9.  Acting  as  churchwarden,  primd 
facie  evidence  of  legal  appoint- 
ment.    Rex  V.  Mitchell.       240,  n. 

10.  Admissibility  of  entries  by  prin- 
cipal, to  charge  surety.         204,  n. 

1 1 .  Books  of  incorporated  company 
made  evidence  between  members 
of  corporation.  2 1 6 

12.  Admissions  by  the  under-she- 
riff, not  accompanying  an  act  done 
in  his  official  character,  held  not 
receivable  in  evidence  to  charge 
the  sheriff.  Snoicballf  qui  tarn,  v. 
Goodricke.  234 

13.  Declarations  of  bailiff,  where  ad- 
missible against  sheriff*.        236,  n. 

VII.  Degree  of  Evidence, 

14.  Grant  (before  1209)  "  of  that 
pasture  which  is  called  Brandwood, 
to  feed  their  animals,"  and  that 
the  grantees  should  *'  have  in  that 
pasture  100  cows."  By  deed  of 
25  Edw.  3,  the  owner  of  the  fee 
granted  all  his  right,  and  that  it 
should  be  lawful  for  the  grantees 
**  to  inclose  the  said  pasture  and 
to  reduce  it  to  cultivation,  or  to 
make  any  other  profit  thereof:" — 
Held,  that  the  grantees  were  to  be 
presumed  to  have  been  in  posses- 
sion at  the  time  of  the  second 
grant,  and  that  it  operated  as  a 


EXECUTION  OF  DEED. 

release  of  the  fee.  Doe  d.  Dearden 
and  others  v.  Maden,  Esq.  Page  533 

15.  Upon  a  question  of  boundary, 
ancient  orders  of  sessions,  contain- 
ing statements  respecting  the  ex- 
tent of  a  district  within  the  juris- 
diction of  the  court  of  quarter  ses- 
sions, made  when  no  dispute  as  to 
the  boundary  appears  to  have  ex- 
isted, were  held  to  be  admissible 
in  evidence.  Duke  of  Newcastle  v. 
Inhabitants  of  Broxtowe.  60 1 

1 0.  The  mention  in  Domesday  Book 
of  the  town  of  A.  before  the 
enumeration  of  the  hundreds  in 
the  county,  in  inquisitions  taken 
by  jurors  of  the  town  of  ^.  upon 
deaths  in  the  castle  of  ^.,  and  a 
charter  erecting  the  town  of  A, 
into  a  county  of  itself,  with  a  spe- 
cial exception  of  the  castle  of  ^., 
do'  not  necessarily  lead  to  the  con- 
clusion that  the  castle  of  A,  is  not 
within  one  of  the  hundreds  in  the 
county.  Ibid. 

17.  Ana  a  judge  is  authorized  to 
direct  a  jury  to  give  great  weight 
to  evidence  of  reputation  tending 
to  negative  such  a  conclusion.  Ibid. 

18.  Declarations  made  by  the  widow 
of  A.  before  the  time  of  making 
her  will,  that  ^.'s  son  would  have 
the  estate  after  her  death,  are  ad- 
missible as  evidence  against  per- 
sons claiming  under  her  that  ^.*s 
possession  was  in  his  own  right ; 
and  declarations  in  the  will  are 
inadmissible  to  shew  that  the  pro- 
perty had  descended  to  testatrix. 
Doe  d.  Roffey  v.  Harbrough,     422 

VIII.  Relaxation  of  Rules  of  Evidence, 

19.  It  is  no  ground  for  departing 
from  the  rules  of  evidence  tnat  by 
adhering  to  them  the  revenue  may 
by  possibility  be  injured.  Doe  a. 
Hawthorn  v.  Mee.  424 

EXCEPTIVE  HIRING,  21,  462. 
See  Settlement,  7,  8,  9. 

EXECUTION  OF  DEED,  525, 576 
See  Apprentice,  1. — Deep,  1,  2. 


EXECUTOR. 
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EXECUTION  OF  OFFICE.  457. 
See  Settlement,  IV. 

EXECUTION  UPON  A  JUDG- 
MENT. 

I.  Form  of. 

1.  At  common  law,  by  distringas  ad 
satisfaciendum.  Page  266,  n. 

2.  By  custom,  by  levari  facias.  266,  ^a) 

3.  In  detinue,  by  distringas  ad  deli- 
berandum. 276,  n. 

II.  Operation  of. 

4.  Seizure  under  a  fi.  fa.  is  a  taking 
in  execution  within  6  Geo.  4,  c.  16. 

581 

5.  Fi.  fa.  de  bonis  ccclesiasticis,  how 
far  a  continuing  writ.  384 

6.  Execution,  property  seized  in, 
when  divested.  189,(6) 

7.  What  leviable  under  levari  facias, 

267,  (6) 

EXECUTOR  AND  ADMINI- 
STRATOR. 

And  see  Action,  1. 

I.  Where  chargeable  in  respect  of 

Assets. 

1.  Under  an  issue  upon  plene  ad- 
ministravit,  the  executor  is  not 
concluded  by  the  amount  of  assets 
in  the  inventory  exhibited  to  the 
ecclesiastical  onicer.  Steam  v. 
Mills  and  another.  Executor  and 
Executrix  of  Wright.  436 

2.  Whether  such  inventory  is  pri- 
m&  facie  evidence  of  assets,  qtuere. 

Ibid. 

3.  It  is  not  sufficient  to  charge  an 
executor  with  assets,  to  shew  that 
he  has  acquiesced  in  the  receipt  of 
assets  by  his  co-executor.       Ibid. 

II.  Whei^e  chargeable  personally. 

4.  The  executors  of  a  lessee  are 
chargeable  personally  as  assigns,  for 
such  part  of  the  rent  as  the  occu- 
pation of  the  premises  is  worth. 
Rubfery  v.  Stevens  and  another.  182 

5.  But  if  they  do  not  enter  they  are 

3? 


80a  FORCIBLE  DETAINER, 

suable  only  in  the  detinet,  in  re- 
spect of  any  excess  of  the  rent 
above  the  value.  Page  436 

EXECUTORY  DEVISE,  171,  n. 

EXTRA-PAROCHIAL,  50. 

FELONY. 

1.  In  felony  the  Court  refused  to 
allow  the  defendant  to  enter  a  sug- 
gestion for  changing  the  venue,  on 
the  ground  of  a  prejudice  pervad- 
ing Uie  county.  Rex,  on  the  prosc' 
cution  ofDauiuz,  v.  Penpraze.  312* 

FEOFFMENT. 

I.  Incidents  to, 

1.  Possession,  delivery  of,  necessary 
to  feoffment.  146,  n.,  147,  n. 

II.  Operation  of. 

3.  Term  of  years,  operation  of  feoff- 
ment upon.  147,  n. 

FIERI  FACIAS  DE  BONIS  EC- 
CLESIASTICIS. 

See  Executor,  188. 

FINE,  130. 
See  Discontinuance,  8. 

1.  Effect  of  fine.  130,  143 

And  see  Discontinuance,  8. 

2.  Avoided  by  entry  without  pre- 
cise words  of  avoidance,  referring 
to  the  fine.  657,  (a) 

3.  Necessity  of  ouster  of  adverse 
claimant.  151,  n.  (51) 

4.  Proclamations.  155,  n.  (57), 

156,  n.  (59),  179,  n.  (fl) 

5.  Leading  principles  relating  to  fine 
and  non-claim.  140^  n. 


FORCIBLE  DETAINER. 

1.  After  lawful  entry. 

See  Forcible  Entry. 
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*  At  the  Laancestou  assizes,  1834,  the 
indictee  recovered  60/.  damages  against  the 
protectttor,  ill  an  action  for  malicious  prose- 
cution. 


FRAUDS. 

FORCIBLE  ENTRY. 

1.  A  conviction  for  a  forcible  de- 
tainer under  8  Hen.  6,  c.  9,  must 
shew  an  unlawful  entry  as  well  as  a 
forcible  detainer.  Rex  v.  Robert 
Oakley  and  others.  P(igc  58 

2.  Whether  the  holdinjr  over  by  a 
termor,  after  the  expiration  of  his 
term^  is  constructively  an  unlawful 
entry,  qucere.  Iffid, 

FORFEITURE,  443. 
See  MiNE^  1. 

FORGERY. 

See  Evidence,  2. 

FORMEDON. 

I.  In  the  Descender. 

1.  Limitation  of  action  in.         386,  n. 

II.  In  the  Reverter. 

2.  Where  it  lies.  179,  n.* 

FRAUD. 

See  555,  696,  (c). 

I.  Efect  qf. 

1.  Semhie,  a  licence  to  sell  beer, 
although  obtained  by  frauds  is  va- 
lid, umess  the  fraud  be  practised 
by  the  party  to  whom  the  licence 
is  granted.    Rex  v.  MinshuU.    277 

FRAUDS,  STATUTE  OF. 
See  Auction,  1. 

FRAUDULENT  CONVEYANCE. 

I.  Penalties,  by  whom  recoverable. 

1.  The  assignees  of  an  insolvent 
arc  entitled  to  sue  for  penalties  as 
under  the  1 3  Eliz.  c.  5,  s.  3,  as  the 
parties  grieved  by  a  fraudulent  con- 
veyance of  the  insolvent's  property. 
Butcher  v.  Harrison.  677 

II.  To  what  extent  incurred. 

2.  The    penalty    for    a  fraudulent 

*  Where  formedon  in  the  descender  should 
be  read  formedon  in  the  rei«r(«r. 


GOOLR 

etmvetfance  of  land,  with  intent  to 
delay^  hinder  or  defraud  creditors^ 
is  the  annual  value  only,  without 
regard  to  the  consideration  named 
in  the  conveyance,  which  in  the 
case  of  arocnous  bonds  is  the  mea- 
sure of  the  penalties  recoverable 
under  this  statute.  Page  677 

FRIENDLY  SOCIETIES,  252. 
See  Justices,  3. 

GAMING,  191. 

See  New  Trial,  1. 

1.  Securities  given  upon  gambling 
transactions,  void  in  hands  of  holder 
for  value.  193,  (a) 

GAMING  HOUSE. 

See  Libel,  1. 

GARDEN. 

See  Waste,  1. 

GLEBE  LAND,  415. 
See  Case,  2. 

GOOD  WILL,  404,  548. 
See  Statutes,  1,  2, 

GOOLE. 

1.  Commission  to  set  out  limits  of 
port  of  Goole.  86 

2.  Not  within  the  port  of  Hull.      87 

3.  Liability  of  vessels  loading  at  Goole 
and  going  within  port  oi  Hull,  to 
pay  tonnage  duties  to  Hull  Dock 
Company.  95 

4.  Vessel  passing  through  mouth  of 
port  of  Goole.  100 

5.  Vessels  taking  in  the  whole  or 
part  of  their  cargo  in  the  port  of 
Goole,  and  proceeding  therewith 
to  Hull,  are  liable  to  pay  to  the 
Hull  Dock  Company  the  tonnage 
duties  of  2d,  per  ton,  under  42 
Geo.  3,  c.  91;  s.  44.  Hull  Dock 
Company  v.  Priestly.  85 

6.  Vessels  proceeding  to  Hull  from 
a  place  above  Goole,  (as  Leeds,) 
and  not  touching  at  Goole,  but 
merely  passing  tlie  entrance  into 
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the  port  of  Goole,  are  not  liable  to 
tonnage  duty.  Page  85 

GRANT. 

1.  What  estates  lie  simpliciter  in 
grant.  160 

2.  No  discontinuance  by  mnt.  Ibid. 

3.  Grant  of  annuity  by  directors  of 
corporation.  206 

See  Corporation,  3. 
GRIMSBY,  86. 

GUARANTEE. 

See  Usury,  2. 

HIGHWAY. 

I.  Dedkalion, 

1 .  Dedication  of  a  road  to  the  public, 
not  to  be  presumed  against  rever- 
sioner. 1 3 

II.  Diversion. 
See  Appeal,  3. 

HULL. 

1.  Vessels  taking  in  the  whole  or 
part  of  their  cargo  in  the  port  of 
Goole,  and  proceeding  therewith  to 
Hull,  arc  liable  to  pay  to  the  Hull 
Dock  Company  the  tonnage  duties 
of  2d.  per  ton,  under  42  Geo.  2, 
c.  91,  8.  44.  Hull  Dock  Company 
V.  Priestly.  85 

2.  Vessels  proceeding  to  Hull  from  a 
place  above  Goole  (as  Leeds),  and 
not  touching  at  Goole,  but  merely 
passing  the  entrance  into  the  port 
of  Goole,  are  not  liable  to  tonnage 
duty.  Ibid, 

HUNDRED. 

I.  Remedies  against. 

1.  To  entitle  a  party  who  has  sus- 
tained damages  under  30/.  by  the 
felonious  act  of  rioters  to  require 
under  the  7  &  8  Geo.  4,  c.  31,  ■.  8, 
the  holding  of  a  petty  sessions  for 
hearing  and  determining  his  claim 
for  compensation,  it  must  appear 
that  within  seven  days  after  the 
3f2 
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coramUaion  of  the  ofience  he  went 
before  a  justice  of  the  peace,  and 
that  be  has  complied  with  all  the 
other  requisites  of  the  third  sec- 
tion. Hex  V.  Bateman  and  Hart, 
Justices  of  Folkestone.  Page  718 
3.  In  the  absence  of  an  amdavit 
verifying  these  facts  (even  in  ge- 
neral terms)  the  Court  will  not 
grant  a  mandamus  for  the  holding 
of  a  petty  sessions  for  such  pur- 
pose. Itnd, 

IMPRISONMENT. 

See  Justices,  6,  7. 

INCOMPATIBLE  OFFICE. 
See  CoKFORATioN,  IV, 

INDICTMENT. 

1.  An  indictment  for  a  conspiracy 
to  embezzle  the  goods  of  a  bank- 
rupt must  state  the  trading,  the 
petitionmg  creditor's  debt,  and  the 
becoming  bankrupt.  Rexv.  Evaa 
Owen  Jones  and  others.  78 

2.  It  is  not  sufficient  to  state  that 
a  commission  issued,  under  which 
the  party  was  dultf  found  and  de- 
clared to  be  a  bankrupt.  Ilnd. 

INFERIOR  COURT. 
I.  j4.  employs  B.  and  C,  who  are 
attorneys  and  partners,  to  prose- 
cute an  action  in  the  Palace  Court ; 
B.  alone  being  an  attorney  of  that 
Court.  The  amount  of  .B.  and  C.'s 
bill  of  costs  is  recoverable  from  /I. 
in  a  joint  action  by  B.  and  C 
jlrden  and  nmther  v.  Tucker.    759 

INFORMATION,  28G. 

See  Quo  Wahrakto.— Criminal 

Information. 

INSOLVENT  DEBTOR. 
1.  j1.,  an  attorney  employed  by 
S.,  an  insolvent,  to  prepare  tlie 
schedule,  omits,  with  lier  privity, 
to  insert  his  own  debt .-  Semble, 
that  this  is  not  sucli  a  fraud  as  wilJ 
destroy  A.'s  right  of  action  against 


B.  for  nonpayment  of  such  debt' 
Haaard  t.  BiuioUau.  Poge  69 

2.  After  distress  by  luidlord,  the 
tenant,  being  arrested,  goes  to 
gaol  and  petitions  the  Insolvent 
Debtors'  Court  before  the  goods 
are  sold.  The  landlord  is  entitled 
to  the  whole  of  the  rent  due,  and 
is  not  restricted  to  one  year's  rent. 
fFray,Asstgnee  4  c.  ofCaUon  v.  Eaii 
ofEgremont.  188 

3.  The  assignees  of  an  insolvent 
are  entided  to  sue  for  penalties 
under  the  13  Eliz.  c.  5,  a.  S,  as 
the  parties  grieved  by  a  fraudulent 
conveyance  of  the  insolvent's  pro- 
perty.    Bvtcher  v.  Harriton.     C77 

4.  Under  7  Geo.  4,  c.  57,  s.  19, 
it  is  competent  to  the  Insolvent 
Debtors'  Court,  with  the  consent 
of  the  Lords  of  the  Admiralty,  to 
order  the  payment  to  the  assignee  of 
a  portion  of  a  pension  charged  on 
the  navy  estimates,  and  granted 
to  the  insolvent  by  the  crown  uimn 
his  being  superseded  in  the  office 
of  advocate  to  the  Court  of  Ad- 
miralty, in  consideration  of  ill 
health  and  the  length  of  time  that 
he  had  been  in  the  office.  In  re 
Baltine.  579 

INSURANCE. 
I.  Duration  if  Risk. 
I.  Upon  an  insurance  "  at  and  from 
Liverpool    to   Monte- Video    and 
Buenos-Ayres,   if  open,    or    her 
final  port  of  discharge  in  the  River 
Plate,    with   liberty   to  wait  two 
months  at  Monte-Video  if  need- 
ful," the  risk  determines  when  the 
vessel   has  staid    two   months  at 
Monte- Video.     Doi/le  v.  PoweU. 
678 
II.  Fire  Intwramx, 
See  EvtDZNCE,  S. 
INTERE8SE  TERMINI. 
1.   When  converted  into  an  actual 
term.  28,  IGS,  n. 


JUSTICES. 

INTEREST. 

See  Limitation,  1 . 

INVENTORY,  436. 
See  ExEcuTOB,  1. 

IRREGULARITY. 

1.  Motion  to  set  aside  judgment 
confessed  upon  an  illesal  consi- 
deration said  to  be  in  the  nature 
of  an  application  on  the  ground  of 
irregularity.  Page  384 

JUDGMENT. 

And  see  Irregularity. 

1.  Judgment  by  default  or  con- 
fession, where  void  under  6  Geo.  4, 
c.  16,  s.  108.  663 

2,  Judgment,  where  protected  under 
1  Will.  4,  c.  7,  s.  7.  Ibid. 

JURISDICTION,  252. 
See  Attorney,  2, — Justices,  I. 

JUSTICES  OF  THE  PEACE. 

I.  Extent  of  Jurisdiction. 

And  see  Hundred,  1,  2. — Order  of 
Removal,  1.  —  Overseers,  1. — 
Pawnbrokers,  I. 

1.  Under  17  Geo,  2,  c.  ^^^  magis- 
trates have  a  discretionary  power 
as  to  committing  an  overseer  for 
not  accounting.  Rex  v.  Justices  of 
Norfolk.  67 

2.  The  authority  of  justices  under 
1 0  Geo.  4,  c.  6,  to  inquire  whether 
the  tables  of  payments  and  benefits 
in  friendly  societies  can  safely  be 
adopted,  does  not  extend  to  socie- 
ties instituted  before  the  passing 
of  that  act.  Rex  v.  Justices  of 
Somerset.  252 

3.  A  magistrate  cannot  be  required 
to  hear  evidence  which  ought  not 
to  affect  his  determination.  Rex 
Y.Minshull.  277 

4.  Semble,  a  licence  to  sell  beer, 
although  obtained  by  fraud,  is  valid, 
unless  the  fraud  be  practised  by 
the  party  to  whom  the  licence  is 
granted.  Ibid. 


LAND  TAX. 
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II.  Authority^  how  exercised. 

5.  Where  power  is  given  to  a  ma- 
gistrate to  commit  by  issuing  forth 
his  warrant,  as  under  5  Geo.  4, 
c.  18,  s.  2,  such  warrant  must  be 
in  writing.    Hutchinson  v.  Lowndes. 

Page  674 

6.  And  an  imprisonment  wimout  a 
warrant  in  writing,  except  during 
the  period  necessary  to  prepare 
the  warrant,  is  illegal.  Ibid. 

7.  This  irregularity  is  not  cured 
by  a  warrant  of  commitment  drawn 
upon  a  subsequent  day,  dated  as  of 
the  day  of  the  commitment.     Ibid. 

III.  Proceedings  of  Sessions. 

8.  Where  upon  a  special  case  facts 
are  stated  which  warrant  the  judg- 
ment of  the  Court  below,  but  that 
Court  has  drawn  an  inference 
which  that  statement  does  not 
justify,  the  order  will  be  con- 
firmed without  sending  the  case 
back  to  be  restated.  Rex  v.  Inha- 
bitants ofRickinghall  Superior,  47 

IV.  Notice  <f  proceeding  against  a 
Magistrate. 

9.  A  notice  to  a  magistrate  of  in- 
tention to  move  for  a  rule  nisi  for 
a  certiorari  on  the  day  on  which 
the  notice  is  served,  **  or  as  soon 
aflerwards  as  I  can  be  heard,"  will 
not  be  taken  to  be  a  notice  of 
intention  to  move  as  soon  as  by 
law  the  party  might  be  heard,  t.  e. 
in  six  days  afler  notice.  Rex  v. 
Flounders^  Fjsq.j  and  others^  Justices 
4-c.  592 

JUSTICIES,  267,  269. 

KING'S  BENCH  PRISON,    128. 
See  Attorney,  17. 

LANCASTER. 

1  •  Practice  of  the  county  court  there. 

268 

LAND  TAX  ASSESSMENTS; 
See  Evidence,  1. 


806         LANDLORD. 
LANDLORD,  1. 

See  EiECTHBMT,  1,3. 

L  Remedj/  against  Strangers, 

1.  Action  by  landlord  in  name  of 
tenant.  Page  14 

II.  Remedy  against  Tenant, 

2.  Constructive  entry  of  tenant  by 
holding  over.  65 

IIL  Repair. 

3.  Enlarging  windows,  opening 
external  doors,  and  taking  down 
partitions,  no  breach  of  covenant 
to  repair  and  keep  in  repair  a 
dwelling-house,  together  with  all 
buildings,  improvements  or  addi- 
tions erected,  set  up,  or  made  by 
the  lessee.  Doe  d.  Valton  v.  Jones 
and  another,  6 

4.  A  riffht  of  entry  acquired  by  an 
omission  to  repair  three  months 
after  notice,  is  suspended,  but  not 
waived,  by  an  agreement  to  allow 
the  tenant  further  time  to  repair. 
Doe  d.  Rankin  v.  Brindley,  1 

5.  Nor  is  it  waived  by  the  accept- 
ance of  rent  accruing  due  before 
the  expiration  of  three  months. 

Ibid, 

IV.  Rent. 

6.  A,  distrains  the  goods  of  i^.  his 
tenant.  AfVer  the  distress  B.  goes 
to  gaol,  and  petitions  the  Insolvent 
Debtors'  Court  before  the  goods 
are  sold.  A.  is  entitled  to  the 
whole  of  the  arrear  due,  and  is  not 
restricted  to  one  year's  rent. 
Wray,  assignee  of  Calton^  an  i«- 
solvent  debtor,  v.  Earl  of  Egremont, 

188 

7.  Tender  of  rent  and  expenses 
need  not  be  made  to  tlic  broker 
who  distrains :  if  made  to  the  land- 
lord, a  subsequent  detainer  is 
wrongful.  Smith  v.  Goodmn  and 
another.  371 

V.  Good-will. 

8.  A  person  whose  legal  tenancy 
had  neen  determined  by  notice  to 


LIBEL. 

quit,  was  held  to  be  entitled  to 
compensation  for  good-will  under 
the  Hungerford  Market  Act. '  Rex 
V.  Hungerfofrd  Market  Company, 
in  the  matter  of  John  Still. 

Page  440 

9.  A  tenant  whose  term  has  ex- 
pired was  held  to  be  entitled  to 
compensation  for  good-will,  and 
for  the  chance  of  obtaining  a  re- 
newal, under  the  Hungerford  Mar- 
ket Act.  Rex  V.  Hungerford  Mar- 
ket Company y  in  the  matter  rfJohn 
Gosling,  o48 

VI.  Inter  esse  Termini. 

10.  Interesse  termini,  when  con- 
verted into  an  estate  for  years.  28, 

1 62,  n. 

LATENT  AMBIGUITY,  512. 
5eeWiLL,  1,2,3. 

LEASE,  443. 
See  Licence,  1 . 

LEEDS. 

1.  Non  liability  of  vessels  coming 
from  Leeds  to  pay  tonnage  duties 
to  the  Hull  Dock  Company.       96 

LEVARI  FACIAS. 

1.  Issuable  by  custom  in  lieu  of 
distringas  ad  satis&ciendum. 

266,  n.  (a) 

2.  What  leviable  under.    267»n.  (6) 

LIBEL. 
I.  What  shall  amount  to. 

1 .  A  writing  in  which  a  party  is 
spoken  of  in  language  usually  ap- 
plied to  the  keeper  of  a  gaming- 
house is  libellous,  whether  the 
words  are  capable  of  being  applied 
by  an  innuendo  to  specific  charges 
of  unfair  practices  or  not.  Digby 
v.  Thompson.  48J 

2.  In  an  action  for  a  libel,  a  plea 
justifying  a  charge  of  having  dis- 
closed confidential  communication 


LIMITATION. 

made  to  the  plaintiff  as  an  attor- 
ney may  be  supported  by  proof  of 
the  disclosure  of  communications 
made  to  him  by  his  clients  which 
are  not  of  that  strictly  privileged 
character  which  would  prevent  his 
examination  as  a  witness.  Moore, 
GeiU,  one,  ^c.  v.  Terrell,  Page  559 

II.  How  prosecuted. 
See  Crihinal  Information. 

LICENCE. 

I.  By  way  of  passing  an  Interest, 

1.  A,  grants  to  B.  a  licence  to  en- 
ter upon  his  lands  to  search  and 
dig  for  ores  for  a  term  of  twenty- 
one  years,  with  a  proviso  that  if 
jB.  ceases  to  work  the  mines  for 
six  months,  or  breaks  any  other  of 
the  covenants  contained  in  the 
licence,  then  the  indenture  and  the 
liberties,  licences,  powers  and  au- 
thorities thereby  granted,  shall 
cease,  determine,  and  be  utterly 
void  and  of  no  effect.  The  word 
**  void "  is  to  be  construed  as 
"  voidable."  Roberts  v.  Davey.  443 

2.  And  some  act  on  the  part  of  A, 
indicating  an  election  by  him  is 
necessary    to   avoid    the  licence. 

Ibid. 

LICENCE  TO  SELL  BEER,  277. 
See  Justices,  4. 

LIEN,  229. 
See  Vendor,  1,  2,  3. 

LIMITATION. 

I.  Of  Actions, 

1.  Held,  that  a  stale  debt  bearing 
interest  is  not  taken  out  of  the 
statute  of  limitations  by  an  engage- 
ment signed  by  the  debtor  to 
charge  his  estate  with  a  sum  cor- 
responding in  amount  with  the 
debt,  with  interest  from  the  date 
of  the  engagement.  Martin  v. 
Kwmks.  421 


MANGANESE.       807 

II.  Of  Estates. 
See  Doe  d.  Cooper  v.  Finch,  153. 

LIVERY  OF  SEISIN. 
1 .  Presumption  of.   Page  540,  n.  (a) 

LOAN  OF  MONEY. 

See  Debtor,  1,  2,  3. — Usury,  1,  2. 

MALICE. 

See  Distress,  3. 

MALICIOUS  PROSECUTION, 

321,  802,  n. 

See  Action,  7. 

MANDAMUS. 

See  Corporation,  1. — East  India 
Company,  6. — Statute,  4. 

I.  Where  it  lies. 

1.  A  magistrates*  clerk  has  no 
permanent  interest  in  his  office ; 
and  if  he  be  dismissed  without 
cause,  no  mandamus  lies  to  restore 
him.  Ex  parte  Charles  Sandys.  591 

2.  It  is  no  ground  for  refusing  a 
mandamus  to  admit  a  party  to 
an  office,  to  which  he  has  been 
elected,  that  to  a  similar  manda- 
mus, granted  in  respect  of  a  former 
election  of  the  same  party,  a  return 
was  made  shewing  an  excuse  valid 
in  point  of  law  tor  not  admitting 
him.  Rex  v.  Mayor  and  Aldermen 
of  London.  287 

II.  Quashing. 

3.  In  shewing  cause  against  a  rule 
for  quashing  a  return,  the  defend- 
ant may  object  that  tlie  mandamus 
was  improperly  issued.  Rex  v.  St, 
Kathanne*s  Dock  Company.        121 

4.  A  rule  for  quashing  a  return  to 
a  mandamus  need  not  go  into  the 
crown  paper.  Ibid, 

MANGANESE,  194. 
Sec  Poor-Ratb,  1>  3^  4i 


BOS  MINE. 

MANUFACTURERS. 
See  Case,  action  on  tub,  6,  7. 

MARKET. 
I.  Rights  incident  to, 

1.  A  right  by  custom  to  exclude 
persons  from  selling  marketable 
articles  in  their  shops  on  market 
days,  without  the  limits  of  a  mar- 
ket, is  valid  in  law.  Mat/or  of 
Macclesfield  v.  Pedlejf.      Page  708 

2.  Such  a  right  is  not  incidental  to 
the  grant  of  a  market,  semble.  Ibid, 

MARRIAGE. 

And  see  Baron  and  Feme. 

I.  fV/ien  valid, 

1.  A  marriage  by  banns,  published 
in  false  names,  is  not  void  under 
4  Geo,  4,  c.  76,  s.  22,  unless  both 
parties  were  privy  to  such  mispub- 
lication.  Rex  v.  Inhabitants  of 
Wroxton,  712 

MEMORANDA,  228, 400. 

MILITIA. 

1.  Settlement  of  persons  serving 
in.  200 

MINE,  194. 

And  see  Poor-Rate,  1,  3,  4. 

I.  Licence  to  Work, 

1.  A,  grants  to  B,  sl  licence  to  en- 
ter upon  his  lands  to  search  and 
dig  for  ores,  for  a  term  of  twenty- 
one  years,  with  a  proviso  that  if  B, 
ceases  to  work  the  mines  for  six 
months,  or  breaks  any  other  of  the 
covenants  contained  m  the  licence, 
then  the  indenture  and  the  liber- 
ties, licences,  powers  and  authori- 
ties thereby  granted  shall  cease, 
determine  and  be  utterly  void  and 
of  no  effect : — Held,  that  the  word 
•*  void  **  18  to  be  construed  to 
mean  voidable,  and  that  some  act 
of  A.  to  shew  his  election  to  en- 
force the  forfeiture,  is  necessary 


NEW  TRIAL. 

to  put  an  end  to  the  licence.     Ro- 
berts  V.  Davey,  Page  443 

MISDEMEANOR,  275. 
See  Bill  and  Note,  2. 

MISDIRECTION. 

1.  To  entitle  a  party  to  a  new  trial 
on  the  ground  of  misdirection,  it 
must  be  shewn  that  the  jury  has 
been  thereby  induced  to  form  a 
wrong  conclusion.  Duke  of  New- 
castle V.  Inhabitants  of  Hundred 
of  Broxtowe,  601 

MISJOINDER  OF  COUNTS, 

132. 

See  Action,  III. 

MISJOINDER  OF  PARTIES. 
See  Baron  and  Feme,  I. 

MISTAKE,  263. 
See  Attorney,  4. 

MONEY  CONSIDERATION,  33. 

Sec  Settlement,  14. 

MORTGAGE,  237. 

Sec  Turnpike,  II. 

1.  Practice  with  respect  to  prepar- 
ing mortgage  securities.  563,  n.  (a) 

NEW  TRIAL. 
I.  Jf^hen  granted, 

1.  In  an  action  on  a  bill  of  ex- 
change, after  a  verdict  for  the  de- 
fendant on  the  ground  that  the  bill 
was  drawn  originally  for  a  gambling 
debt,  the  Court  will  not  grant  a 
new  trial  upon  affidavits  negativing 
such  defence,  where  there  has 
been  no  surprise  upon  the  plaintiff. 
Alikeny,  Howell,  191 

II.  Costs  of  Motion, 

2.  The  rule  as  to  the  payment  of 
costs,  on  a  motion  for  a  new  triali 


OCCUPIER. 

is  the  same  in  principle  in  criminal 
and  civil  cases.  Rex  v.  Ford  and 
Aldridge.  Page  776 

NON-RESIDENCE. 

I.  Penalties,  ichen  incurred, 

1.  Whether  a  clergyman  is  wilfuUy 
ahsent  from  his  benefice  during 
the  time  he  is  in  custody  for  debt 
under  an  arrest  made  whilst  he  is 
residing  out  of  his  parish,  qiuBre. 
Vaux  V.  Vollans.  307 

II.  Notice  of  Action. 

2.  The  notice  in  writing  required 
by  57  Geo.  3,  c.  99,  s.  40,  to  be 
given  to -the  bishop  previously  to 
the  commencement  of  an  action 
against  a  clergyman  of  the  diocese 
for  penalties  for  non-residence,  is 
not  properly  served  by  leaving  it 
in  the  hands  of  the  registrar  of  the 
diocese ;  such  notice  must  be  lefl 
at  the  registry  office.  Ibid, 

3.  The  notice  need  not  be  served 
by  the  attorney  by  whom  it  is  is- 
sued. Ibid> 

NOTICE  OF  ACTION. 

See  NON-RESIDENCE,  II. 

NOTICE  OF  APPEAL,  331, 
3C9,  426. 

See  Appeal,  I. 

NOTICE  OF  BINDING  AN 
APPRENTICE. 

Sec  Settlement,  5. 

NOTICE  OF  INTENTION  TO 
PURCHASE. 

1.  Where  not  revocable.  112 

OCCUPATION  OF  SEVERAL 
TENEMENTS,  466. 

See  Settlement,  10,  11,  12,  13. 

OCCUPIER,  194. 
See  Poor-Rate,  3,  4,  5. 


PARISH. 
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OFFICER. 
And  see  Quo  Warranto,  I. 

1.  In  actions  against  overseers 
and  constables,  no  demand  of  pe- 
rusal and  copy  of  warrant  is  neces- 
sary, if  no  action  would  have  lain 
against  the  party  issuing  the  war- 
rant. Sturch  V.  Clarke,     Page  671 

2.  As  to  magistrates*  clerk,  see  Man- 
damus. 2^5 

OPTION  TO  PURCHASE  LAND 
BY  PUBLIC  COMPANY,  112. 

See  Statute,  6. 

ORDER  OF  REMOVAL. 

1.  An  order  of  removal  made  from 
the  parish  of  ^.  to  the  parish  of  B, 
(in  which  are  two  townships,  C. 
and  D,  each  having  separate  over- 
seers and  maintaining  its  own  poor,) 
is  served  upon  the  overseers  of  C, 
to  whom  the  paupers  are  delivered. 
An  appeal  against  the  order  is  en- 
tered, and  respited  as  the  appeal 
of  the  churchwardens  and  over- 
seers of  B,  A  notice  of  trial  for 
the  subsequent  sessions,  given  in 
the  name  of  the  overseers  of  the 
township  of  C,  as  appellants, 
against  an  order  made  upon  the 
overseers  of  the  township  of  C,  in 
the  parish  of  B,,  is  sufficient.  Rex 
V.  Justices  of  Caermarthen,        369 

OVERSEER. 

And  see  Officer,  1. 

I .  An  overseer  is  bound  to  deliver 
in  an  account  of  the  sums  due  from 
the  rate-payers,  although  he  may 
no  otherwise  have  acted  than  by 
signing  the  rate.  Rex  v.  Justices 
of  Norfolk,  67 

PALACE  COURT. 

See  Inferior  Court. 

PARISH  APPRENTICE,  14. 
See  Settlement,  3|  4,  5,  6i 
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PARTICULARS  OF  DEMAND. 
See  Practice,  6. 

PARTNER. 

1.  A  partnership,  general  in  point 
of  duration,  may  be  dissolved  at 
any  time,  (as  to  future  transac- 
tions.) Heath  V.  Sansom  and 
Evans.  Page  104 

2.  And  such  dissolution  need  not 
be  published  or  communicated, 
to  exempt  a  retiring  dormant  part- 
ner from  liability  in  respect  of  sub- 
sequent engagements.  Ibid. 

3.  In  an  action  by  A,  a  banker, 
against  B,  a  customer,  for  the  ba- 
lance of  his  account^  C.  a  former 
partner  with  B,,  upon  whose  seces- 
sion from  the  partnership  B.  and 
C.  executed  mutual  releases  of  all 
demands,  is  a  competent  witness 
to  disprove  an  item  charged  by  A, 
in  the  account,  although  the  ac- 
counts between  B.  and  C.  are  still 
unsettled,  and  although,  since  the 
dissolution  of  the  partnership,  B. 
as  continuing  partner  has  asked  his 
creditors  for  time.    Wilson  v.  Hirst, 

742 

4.  ^.,  after  the  bankruptcy  of  his 
partner  B,,  believing  i\\c Jinn  to  be 
solvent,  pays  in  partnership  money 
to  C.  their  banker,  to  meet  their 
current  engagements,  and  the  mo- 
ney is  so  applied.  A,  afterwards 
becomes  bankrupt.  This  payment 
is  valid,  and  C.  is  not  liable  for  the 
amount  to  the  assignees  of  B.  and 
of^,     Woodbridgcw,  Swann,    724 

5.  Afterwards  A.  whilst  solvent,  and 
the  assignees  of  £.,  opened  a  new 
account  with  C,  and  paid  in  money 
to  discharge  an  old  debt,  which 
money  was  so  applied.  The  assig- 
nees of  jB.  and  of  ^.  cannot  recover 
the  amount  from  C.  Ibid, 

PAUPER. 

And  see  Poor-Rate — Settlement. 

I.  Where  removable* 

1.  The  owner  and  occupier  of  ra- 
table property  in  ^.,  without  the 


PHYSICIAN. 

privity  of  the  parish  officers^  sends 
a  pregnant  woman  from  A.  to  B> 
for  the  purpose  of  preventing  her 
illegitimate  offspring  from  becom- 
ing chargeable  to  A.  The  child 
bom  in  B.,  and  becoming  chargeable 
in  C,  is  not  removable  from  C.  to 
A.  Rex  v.  Inhabitants  of  Matter- 
sey.  Page  44 

2.  It  makes  no  difference  that  B.  is 
extra-parochial.  Ifnd, 

3.  Sembky  that  if  she  had  been  so 
sent  by  the  parish  officers  of  ^., 
the  child  born  in  B.  would  not 
have  been  legally  settled  in  A,t 
unless  the  mother  s  settlement  had 
been  in  A,  at  the  time  of  the  frau- 
dulent removal  to  B.  Ibid. 

PAWNBROKER. 

I.  Statutory  control  over. 

1.  The  power  of  imprisonment 
given  by  the  14th  section  of  39  & 
40  Geo.  3,  c.  99,  (the  Pawnbrokers' 
Act,)  in  cases  of  wilful  detention, 
does  not  extend  to  the  cases  of 
embezzlement,  loss,  or  damage, 
provided  for  by  the  24th  section. 
Bex  V.  Cording.  35 

2.  Offences  against  24th  section,  not 
punishable  by  imprisonment.      41 

3.  Distinction  between  14th  and 
24th  sections.  46 

4.  Semblc,  that  a  pawnbroker  is 
not  liable  to  make  compensation 
where  the  pledge  has  been  de- 
stroyed bv  nre,  without  his  negli- 
gence or  default.  Ibid, 

5.  Distinction  between  loss  of  pawn 
by  negligence  and  by  accident.    45 

PAYMENT  OF  MONEY  INTO 
COURT,  117,  449. 

See  Practice,  II. 

PENSION. 

See  Insolvent,  4. 

PHYSICIAN. 

I.  Statutory  control  over  Medical 
Practitioners. 

!•    A    physician    with   a  diploma 


POOR  RATE. 

Ham  a  Scotch  university,  cannot, 
as  Buch,  dispense  medicines  in  Eng- 
land, without  complying  with  the 
terms  of  the  Apoihecaries'  Act, 
(55  Geo.  a,  c.  1S4.)  Apolhteanei 
Company  v.  CdUni,  M.D.  Page  401 
2,  An  unqualified  person  dispena- 
ing  of  hia  own  advice,  it  witbm  the 
penalties  of  the  Apothecaries'  Act, 
55  Geo.  3,  c.  104.  Apothecaries' 
Compaity  v,  AUoh.  413 

PINDER,  118. 
Ste  Settlement,  16, 17. 

PLEA,  559. 
S«  Libel,  2. 

PLEADING. 

SeeBANKRUPT,  6,  7,  8. 
L  Declaration, 
S'ceBoND,  1. 

1.  A  count  charging  the  defendant 
with  having  preferred  a  chsi^  of 
felony  against  the  plaintiff  before 
a  magistrate,  and  having,  under  a 
warrant  to  search  the  plaintitTs 
house  for  stolen  goods,  obtained 
upon  such  charge,  entered  the 
ptainiilTa  house,  may  be  joined 
with  counts  in  tort.  Henneortk  v. 
Fcmkei.  381 

t.  An  alleNtion  that  the  defend- 
ant entered  the  houie  to  search /or 
Ike  said  goods,  is  a  sufficient  allega- 
tion that  he  entered  under  the  war- 
rant. Per  Taunton  and  Patteson, 
J  J. ;  dissentiente,  Littledale, ). 

Ibid. 

POOR-RATE, 

I.  In  respect  of  vAat  Property- 
1.  Ratability  of  mines.  198 

IL  Properly,  iow  asxued. 

Z.  In  rating  to  the  poor,  land  liable 

to  aewers-rate,  the  amount  of  such 

rate  must  be  deducted  from  the 

Taluatioo.    Rea  f.Adma,      fi62 


PRACTICE. 
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3.  The  owner  of  the  soil  granting 
a  lease  or  set  of  a  manganese  mine, 
reserving  a  money  render  per  ton 
of  mineral  raised,  is  not  liable  to 
be  rated  to  the  relief  of  the  poor 
as  an  occupier.     Rxx  v.  Tremayne. 

Page  194 

4.  Nor  is  the  occupier  of  a  manga- 
nese mine  liable  to  be  rated,    f&iif. 

5.  Lessee  of  tolls  is  not  ratable  to 
the  poor  in  respect  of  such  tolls, 
although  he  occupy  a  toll-bouse 
under  the  same  demise.  Rtx  v. 
Snowden.  459 

III.  Excetme  Distreis. 

6.  An  action  for  an  unreasonable 
and  excessive  distress  for  poor 
rates,  alleged  and  pretended  to  be 
due,  is  properly  laid  in  case.  Stureh 
V.  Ckrke,  671 

7.  In  such  an  action,  malice  need 
not  be  proved.  Ibid. 

IV.  Restitution  after  wrongful 
Distress. 

8.  The  application,  under  41  Geo,  5, 
c.  23,  B.  8,  to  refund  money  ob- 
tained by  a  wrongful  distress  for 
poor  rates,  can  be  made  only  at  the 
same  sessions  at  which  the  rate  is 
reduced  and  amended.  Rex  v. 
Justices  of  St.  Peter's  LOerty,  York. 


POSSE  COMITATUS,  61. 

POSSESSION. 

1.  PosMMton  by  particular  tenant. 

lG8,n. 

2.  Ouster  of  tenant  for  years. 

180,0.(92) 

POSSIBILITY  COUPLED  WITH 
AN  INTEREST. 

1.  Nature  of.  170, 171 

PRACTICE,  4SS. 
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PRACTICE. 


FUTURE. 


L  Notice  of  Action. 

1.  The  notice  in  writing  required 
by  57  Geo.  3,  c.  99,  s.  40,  to  be 
given  to  the  bishop  previously  to 
the  commencement  of  an  action 
against  a  clergyman  of  the  diocese, 
for  penalties  for  non-residence^  is 
not  properly  served  by  leaving  it 
in  the  hands  of  the  registrar,  or 
deputy  registrar,  of  the  diocese. 
Vaux  V.  VoUans.  Page  307 

2.  Such  notice  must  be  left  at  the 
registry  office.  Ibid. 

3.  The  notice  need  not  be  served 
by  the  attorney  by  whom  it  is 
issued.  Ibid. 

II.  Payment  oj  Money  into  Court. 

4.  SembUi  that  payment  of  money 
into  Court  upon  an  indebitatus 
count  for  work  and  labour,  where 
there  has  been  but  one  transaction 
between  the  parties,  admits  the  au- 
thority of  the  agent  by  whom  the 
work  was  ordered.  Meager  v. 
SmUh.  449 

5.  Payment  of  money  into  Court  on 
a  count  which  states  a  special  con- 
tract, admits  that  contract.      Ibid. 

6.  But  payment  generally  on  the  in- 
debitatus counts,  does  not  admit 
the  causes  of  action,  notwithstand- 
ing the  late  rule  of  Court  which 
directs  the  particulars  to  be  an- 
nexed to  the  record.  Ibid. 

III.  Motion  to  set  aside  Judgment. 

7.  Motion  to  set  aside  judgment  con- 
fessed upon  an  illegal  considera- 
tion, said  to  be  in  the  nature  of  an 
application  to  set  aside  proceedings 
on  the  ground  of  irregularity.  384 

IV.  Execution. 

8k  The  allowance  of  a  writ  of  error 
is  sufficient  to  render  the  sheriff 
executing  a  writ  of  fi.  fa.  after 
notice  of  such  allowance,  liable  in 
an  action  of  trespass  without  any 
writ  of  supersedeas  being  issued ; 
and  notice  to  the  sheriff  is  notice 


to  the  officers  executing  the  pro- 
cess.   Belshaw  v.  Marshall.       689 

9.  There  does  not  appear  to  be  any 
precedent  for  issuing  process  of 
supersedeas  upon  the  allowance  of 
a  writ  of  error.  Poge  689 

10.  Fi.  fa.  de  bonis  ecclesiasticis, 
how  far  a  continuing  writ.        Ilnd. 

V.  Special  C<ue. 

11.  Conversion  of  special  case  into 
special  verdict.  181,  n.  93 

PRESUMPTION  OF  POSSES- 
SION, 533. 

See  Evidence,  V.  13. 

PRINCIPAL  AND  AGENT, 

434. 

See  Action,  1,  5. — Practice,  4. 

PRISONER. 
I.  Upon  Civil  Process. 

1.  Attorneys  are  entitled  to  be  ad- 
mitted to  the  interior  of  the  King's 
Bench  prison  when  they  have  oc- 
casion to  go  there  for  the  benefit 
of  clients  confined  in  the  prison,  or 
when  they  are  sent  for  by  such 
clients.  In  re  William  Jones^  Esq. 
Marshal  of  the  King's  Bench  Prison. 

128 

2.  But  the  Court  will  not  make  a 
general  order  upon  the  marshal  to 
permit  an  attorney  to  go  into  the 
interior  at  all  times  to  visit  his 
clients.  Ibid. 

PRIVITY  OF  CONTRACT. 

See  Action,  6. — Ship,  1. 

PRIVY  COUNCIL. 
See  East  India  Company,  I. 

PROMISSORY  NOTE* 

See  Bills  and  Notes. 

PUTURE. 
I.  This  term  explained.     535,  n.  (6) 


QUO  WARRANTO. 

QUO  WARRANTO   INFORMA- 
TION. 

I.   Where  grant  able. 

1.  A  statute  directs  the  payment 
of  county  rates  to  a  person  to  be 
appointed  by  the  justices  county 
treasurer,  he  first  giving  sufficient 
security  to  the  justices  to  be  ac- 
countable to  them  for  the  money 
which  he  shall  so  receive.  The 
giving  of  the  security  is  not  a  con- 
dition precedent  to  the  vesting  of 
the  ofHce  of  treasurer  in  the  person 
so  appointed, 

Or  to  his  liability  to  account.  Rex 
V.  Pattesott.  Page  612 

2.  An  ofBce,  of  which  the  salary  is 
to  be  fixed  and  the  accounts  au- 
dited by  certain  justices,  cannot  be 
held  by  one  of  such  justices.   Ibid, 

3.  An  alderman  elected  by  the 
whole  corporate  body  does  not 
vacate  his  office  by  the  acceptance 
of  an  incompatible  office  conferred 
upon  him  by  a  select  body.     Ibid. 

4.  Such  second  appointment  is  void. 
Semble.  Ibid. 

5.  A  public  officer  cannot  vacate  his 
office  by  accepting  an  incompatible 
office. 

Unless  the  first  be  an  office  which  he 
might  have  determined  by  his  own 
act.  Ibid, 

6.  Or  an  office  which  he  might  have 
surrendered  to  the  party  appointing 
to  the  second  office.  Ibid. 

7.  Or  an  office  from  which  he  might 
have  been  amoved  by,  or  with  the 
concurrence  of,  the  party  appoint- 
ing to  such  second  office.         Ibid. 

8.  On  A  rule  nisi  for  an  information 
in  the  nature  of  a  quo  warranto, 
the  relator  is  bound  by  the  day 
on  which  by  his  affidavit  (though 
founded  on  information  and  belief) 
the  election  is  alleged  to  have  taken 
place,  and  if  the  day  is  mistaken, 
the  defendant  is  not  bound  to  shew 
a  regular  election  on  another  day. 
Rex  V.  Rolfe.  773 


REMAINDER.        813 

RAILWAY. 

See  Statutes,  8,  5. 

RATE. 

See  Poor-Rate. 

READY  MONEY. 

See  Set-off,  1. 

RECOVERY. 

See  DrscoNTiNUANCE,  9. 

RE-ENTRY. 

See  Ejectment,  1 74. 

REFUNDING   MONEY   OB- 
TAINED BY  WRONGFUL 
DISTRESS. 

See  Distress,  1. 

REGISTRAR  OF  DIOCESE. 
See  Practice,  1. 

REGULiE  GENERALES,  219, 

400. 

RELATION. 

1.  Subsequent  assent  to  a  trespass 
will  not  make  the  assenting  party  a 
co-trespasser,  unless  the  trespass 
were  committed  for  his  benefit. 
Wilson  V.  Barker  and  Mitchell. 

Page  409 

RELEASE,  533. 
I.  Release  pur  enlarger  V Estate. 

1 .  To  a  bargainee  in  possession  un- 
der the  Statute  of  Uses.       175,  n. 

2.  To  grantee  of  an  easement.    5SS 

II.  Release  of  Actions  and  Demands, 

3.  As  to  the  effect  of  mutual  re- 
leases between  partners,  see  Part* 

MERS,  11. 

REMAINDER. 

1.  Defined.  150,  n.  (49) 

2.  Lies  in  grant.  169,  n.  (81) 

3.  How  destroyetl.    130, 178  n.  (90) 


814       RESTITUTION. 

REMITTER. 

And  see  ISO,  142, 158,  n.  (60),  163,  n. 
I.  JVho  remitted. 

1.  Party  takiiu^  defeasible  estate  of 
freehold  by  <&8cent  from  cestui  que 
use. 

2.  Upon  lease  and  release. 

Page  17 Of  n. 

3.  By  descent  of  the  right  upon 
party  who  has  previously  taken  a 
defeasiUe  estate  of  freehold.   Ibid. 

4.  Devisee.  176,  n. 

II.  fVko  not  remitted, 

5.  Under  Statute  of  Uses.       172,  n. 

REMOVAL  OF  PARTITIONS. 
See  Waste,  2. 

REMOVAL  OF  PREGNANT 
WOMEN. 

See  Pauper,  1,  2,  3. 

RENT. 

5»  Ejectment,  2. — Executors,  4,5. 
— Landlord,  IV. — Tender,  1,  2. 

1.  Render  of  part  of  the  thing  de- 
mised in  the  name  of  rent.        198 

REPAIRS. 

See  Ejectment,  I. 

REPLEVIN. 

1.  Course  of  proceedings  in.         364 

2.  Whether  taking  a  replevin  bond  is 
a  proceeding  in  the  suit.  366 

RESPITE. 

See  Appeal,  1,2. 

RE-STATEMENT  of  SPECIAL 
CASE,  48. 

See  Distress^  1. 

RESTITUTION  AFTER 
DISTRESS. 

See  Distress,  1. 


SERVICE. 

REVERSION. 

See  Case^  3, 4, 5. — Discoxtikuakce, 

7,  9. 

1.  Estate  of  reversioner  preserved 
by  possession  of  particular  tenant. 

Page  151,  n.  (51) 

2.  Onster  of  particolar  tenant,  es- 
sential to  disseisin  of  reversioner. 

152,  n. 

3.  Not  the  subject  of  actual  ouster. 

JUd. 

RIOT. 
I.  Remedy  rf  Parties  mfured, 

1.  Held  that  the  owner  of  a  house 
feloniously  demoh'shed  by  rioters, 
is  entitled  to  such  a  sum  as  com- 
pensation, imder  7  8c  S  Geo.  4,  c. 
31,  as  will  enable  him  to  repair  the 
injiuy  and  reinstate  the  premises. 
Duke  of  Newcastle  v.  Hundred  of 
Broxtawe. 

2.  Although  the  property  be  of  little 
or  no  value.  Und. 

RULE  IN  SHELLEY'S  CASE. 

1.  Operation  of  rule  upon  consecutive 
limitations.  G57,  n.(g),  661,  n.(6) 

2.  Upon  limitations  not  consecutive. 

Ibid. 

3.  Limitations  affected  by  rule,  how 
described  in  pleading.  658,  n. 

SCIRE  FACIAS. 
See  AcTioKy  4. 

SCOTCH  DIPLOMA,  401. 
See  Physician,  1 . 

SEAL. 

1.  Affixing  seal  of  corporation.  207 

SEARCH  WARRANT. 

See  Pleading,  1 . 

SERVANT. 
See  Corporation,  2. 

SERVICE  OF  DECLARA- 
TION,  1. 


SETTLEMENT. 
SERVICE  OF  NOTICE,  307. 

SET-OFF. 
I.  Where  Mmxd. 
1.  Pleadable  against  contract  to  pay 
in  ready  money.        Page  24t,  (a) 
3.  In  an  action  by  a  trustee  to  re- 
cover a  debt  for  the  cestui  aue 
trust,  a  debt  due  from  the 


tbesi 


Wil- 


Earn  Tucker,  Executor,  ^c.  v.  Em- 
tnelitu  Tucker,  Executrix,  ^c.    477 

SETTLEMENT. 
jind  lee  Militia. 
1.  Certainty  aa  to  place  of  settle- 
ment desu'able.  18 

I.  By  Apprenlketi^. 
i.  The  S4th  section  of  84  Geo.  3, 
c.  54,  operates  to  prevent  a  person 
from  gaining  a  settlement  by  ap- 
prenticeship in  a  parish  in  trhich 
tbe  master,  at  the  time  of  the 
binding, resided  under  acertificate, 
although  the  master's  disability  is 
subsequently  removed,  and  there 
is  a  sufficient  service  and  residence 
afterwards  in  the  parish.  Rtx  v. 
Inhahitanti  of  Leeds.  650 

3.  A  special  authority  delegated  by 
a  local  act  to  the  directors  and 
guardians  of  paupers  of  a  district 
incorporated  for  the  government 
of  the  poor,  to  bind  out  appren- 
tices, must  be  executed  by  an  in- 
denture, to  which  the  seals  of  tlie 
spprenticing  directors  and  guar- 
dians are  amxed.  iter  v.  hhcdtit- 
antt  of  Haughley.  525 

4.  The  affixing  of  the  corjwation 
seal  is  insufficient.  Ibid. 

5.  Where  a  child  ii  bound  appren- 
tice by  the  parish  of  ^.  to  a  master, 
resident  in  tbe  parish  of  B.,  notice 
of  the  intended  bindingmust,  under 
56  Geo.  3,  c.  139,  be  given  to  the 
overseen  of  B.,  though  A.  and  B. 
are  in  the  same  county.  Rex  v. 
MabUmtt  o/"  Tirtlield.  14 

6.  Allowance  of  indenture  by  justices 
of  tbe  same  trade.  S9 


SETTLEMENT.       815 

II.  B^  Hiring  and  Service. 

.  A.  contracted  to  become  the 
hired  servant  of  B,  for  five  years, 
to  do  such  work  "  as  belongeth  to 
the  finishing  of  cloth,  and  to  take 
any  part  of  work  B.  should  think 
proper,  and  B.  promised  to  pay 
unto  A.  lOj.  per  week  for  the 
first  two  years,  llj.  for  the  third, 
12j.  for  the  fourth,  and  13«.  for 
the  fiflh  year;  the  hours  of  working 
to  be  from  six  o'clock  in  the  morn- 
ing until  stiven  o'clock  in  the 
evening,  and  to  be  paid  for  all 
over  time,  and  deducted  for  all 
short,  either  in  sickness  or  in 
liealth."  This  is  not  an  exceptive 
hiring ;  and  service  under  this  con- 
tract confers  a  settlement.  Rex 
V.  InAabilaiitt  of  Outtt-cunfGaw- 
tkorft.  Page  21 


without  liaving  performed  a  rea- 
sonable day's  work,  does  not  con- 
stitute an  exceptive  hiring,  and  a 
settlement  is  gained  by  service 
under  it.  Rex  v.  InhaUtantt  of  St. 
Helen's,  Auckland.  462 

9.  Character  of  exceptive  hiring.  24 

in.  By  renting  a  Tenement. 

10.  A  settlement  may  under  6  Geo. 
4,  c.  57,  be  gained  by  renting  and 
occupying  a  tenement  which  con- 
sists partly  of  a  dwelling-house 
and  partly  of  a  building  hired  at 
difTerent  times  under  different  land- 
lords. Rex  v.  Inhabitants  of  Tad- 
caiter,  466 

11.  From  1815  to  1830^.  occupied 
at  the  rent  of  6/.  three  rooms,  part 
of  a  dwelling-house  in  the  parish 
ofB.,  of  the  value  of  16/.  per  an- 
num, divided  into  five  sets  of  apart- 
ments, with  separate  entrances, 
under  an  agreement  by  which  A. 
was  to  pay,  and  did  pay,  the  taxes 
&'c.  for  the  whole  dwelling-house, 
deducting  the  amount  from  his 
rent ;  Held,  that  A.  gained  a  set- 
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dement  in  B.     Rex  v.  InhabitanU 
of  Penryn,  Page  74 

12.  Land  rented  and  occupied  from 
Lady  Day  to  Lady  Day,  and  a 
cottage  rented  and  occupied  from 
May  Day  to  May  Day,  under  a 
joint  demise  at  1 0/.,  confer  a  set- 
tlement under  6  Geo,  4,  c.  57,  s.  2. 
Rex  V.  Inkahiiants  of  Ormeshy,    27 

IV.  By  purchasing  an  Estate. 

13.  A  shop  held  jointly  with  an  ad- 
joining house,  with  which  it  has  an 
internal  communication,  is  not  to 
he  considered  as  a  distinct  and  se- 
parate building.  Rex  v.  Inhabitants 
of  RickinghaU  Superior.  47 

14.  The  restriction  upon  the  acquir- 
ing of  a  settlement  hy  purchase, 
in  9  Geo.  1 ,  c.  7,  s.  5,  requiring  a 
consideration  of  30/.  is  limited  to 
purchases  for  a  money  considera- 
tion. Rex  y.  Inhabitants  of  Lyd- 
linch.  S8 

V.  By  executing  an  Office. 

15.  To  gain  a  settlement  hy  exe- 
cuting an  office  the  party  must 
reside  in  the  parish  in  which  he 
executes  his  office.  Rex  v.  Inha- 
bitants  of  Woodbridge.  45  7 

16.  A  person  who  served  the  office 
of  pmder  in  1825,  no  previous 
appointment  to  the  office  being 
shown,  gains  no  settlement  under 
3  &  4  WiU.  3,  c.  11.  Rex  v.  Inha- 
bitants of  Clixby.  118 

17.  Quaere,  whether  the  office  of 
pindcr  is  an  annual  office  within 
the  meaning  of  that  act.  Ibid. 

SEWERS-RATE. 

See  Poor-rate,  2. 

SHERIFF. 

I.  Duties  of. 

1.  The  allowance  of  a  writ  of 
error  is  sufficient  to  render  the 
sheriff  executing  a  writ  of  fi.  fa., 
after  notice  of  such  allowance,liablc 
in  an  action  of  trespass,  without 


SHIP. 

any  writ  of  supersedeas  being 
issued,  and  notice  to  the  sheriflT  is 
notice  to  the  officers  executing  the 
process.    Belskaw  v.  MarshalL 

Page  689 

2.  There  appears  to  be  no  prece- 
dent for  issuing  any  process  of 
supersedeas  upon  the  allowance  of 
a  writ  of  error.  Ibid, 

3.  Under  a  fi.  fa.  upon  a  judgment 
(bunded  on  a  warrant  of  attorney, 
the  sheriff  seized  at  eleven  o'clock 
on  the  13th  of  August.  A  com- 
mission of  bankrupt  issued  against 
the  debtor  after  eleven.  Sale  on  a 
subsequent  day:  Held,  that  the 
seizure  was  a  levying  within  6 
Geo.  4,  c.  16,  s.  81  ;  2dly,  that 
more  than  two  months  had  elapsed 
between  the  seizure  and  the  issuing 
of  the  commission ;  3dly,  that  the 
execution  was  not  within  s.  108. 
Godson  V.  Sanctuary.  52 

II.  Evidence  in  Action  against, 

4.  Admissions  by  the  under-sheriff, 
not  accompanying  an  act  done  in 
his  official  character:  Held,  not 
receivable  in  evidence  to  charge 
the  sheriff.  Snowball  qui  tarn  v. 
Goodriche.  234 

SHIP. 

I.  Owners. 

1.  A.  and  B.,  joint  part-owners  of 
a  ship,  entrust  the  management  to 
C,  their  co-part-owner,  as  ship*s 
husband.  C.  employs  D.  as  his 
agent  to  receive  and  pay  money  in 
respect  of  the  ship,  and  also  for 
his  general  affairs,  and  D.  opens  a 
ship  account  and  a  general  account 
with  C.  The  ship  being  chartered 
by  the  East  India  Company  earns 
freight,  which  D.  receives  upon 
giving  receipts  signed  by  B.  and  C. 
(the  rules  of  the  Company  requiring 
the  signature  of  one  other  part- 
owner,  in  addition  to  that  of  the 
ship's  husband.)  i>.,  who  knew 
that  C,  was  only  part-owner,  but 


STAMP. 

was  never  controlled  by  them, 
places  the  amount  of  freights  re- 
ceived to  the  credit  of  C,  as  ship- 
owner, in  C.*8  ship-account.  C. 
dies  insolvent,  A^  and  B.  cannot 
sue  Z).  for  the  balance  due  from 
him  on  the  ship's  account,  because 
there  is  no  privity  of  contract  be- 
tween them ;  D.'s  responsibility  is, 
to  the  executors  of  C.  Sims  and 
others  v.  Britten  and  another. 

Page  594 
2.  Part-owners  of  a  ship  are  tenants 
in  common.  But  persons  may  be 
jointly  interested  in  the  entirety  of 
a  ship  as  joint'Omners^  or  in  parti- 
cular parts  or  shares  as  joint-part- 
onmers.  594,  n.  (a) 

SHOP. 

5£e  Settlement,  13. 

SLANDER,  455. 
See  Defamation. 

SPECIAL  CASE. 

1.  Special  case  cannot  be  turned 
into  special  verdict  without  leave 
of  Court.  181^  n. 

SPECIAL  VERDICT. 
See  Special  Case. 

STAMP. 
I.  Promissory  Note,  or  Agreement. 

1.  An  instrument  acknowledging  a 
loan  of  money  and  promising  re- 
payment, and  engaging  to  pay  an 
unliquidated  demand  out  of  the 
interest,  and  to  pay  tlic  principal 
and  the  remainder  of  the  interest 
to  the  lender,  his  executors,  admi- 
nistrators and  assigns,  is  not  a 
promissory  note;  and  it  is  pro- 
perly stamped  with  an  agreement 
stamp.  Bolton,  administratrix,  v. 
Dugdale,  executrix.  412 

II.   Whether  Subject-matter  of  Agree- 
ment be  of  £20  value. 

2.  Where  upon  a  sale  by  auction 


STATUTES. 
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o£  growing  crops,  A.  purchases 
several  lots  for  prices  respectively 
under  SO/.,  but  amounting  in  the 
aggregate  to  38/.,  the  sales  to  A. 
may  be  proved  by  one  unstamped 
memorandum,  signed  by  A.  and 
others,  purporting  that  they  agree 
to  purchase  the  lots  respectively 
set  against  their  signatures  under 
the  terms  of  the  conditions  of  sale. 
Roots  V.  Lord  Dormer.     Page  667 

III.  Miscellaneous. 

S.  It  is  no  ground  for  departing 
from  the  rules  of  evidence,  that  by 
adhering  to  them  the  revenue  may 
by  possibility  be  injured.  Doe  d. 
Hawthorn  v.  Mee.  424 

STATUTES. 
L  Construction  of. 

1.  A  person  whose  legal  tenancy 
had  been  determined  by  notice  to 
quit,  was  held  to  be  entitled  to 
compensation  for  good-will  under 
the  Hunger  ford  Market  Act.  Rex 
V.  Uungcrford  Market  Company, 
in  the  matter  of  John  Still.        404 

2.  A  tenant  whose  term  has  ex- 
pired was  held  to  be  entitled  to 
compensation  for  good-will,  and 
for  the  chance  of  obtaining  a  re- 
newal, under  the  Hungerford  Mar- 
ket Act.  Rex  V.  Hungerford  Mar- 
ket Company  f  in  the  matter  of  John 
Gosling.  548 

3.  By  a  private  statute,  reciting 
that  a  proposed  railway  between 
S.  and  JV.  P.  and  its  branches 
would  be  of  great  public  utility,  a 
company  was  incorporated  for  the 
making  of  such  radway  in  a  line 
parallel  to,  and  in  some  places 
within  five  yards  of,  a  highway, 
from  which  fine  no  deviation  was 
to  be  made  exceeding  100  yards. 
A  subsequent  act  authorized  the 
use  of  locomotive  engines  on  the 
railway.  Upon  an  indictment  for 
using  the  engines,  whereby  horses 
were  frightened  and  accidents  oc- 
casioned on  the  highway,  the  al- 
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.St'F£te£DEAS. 

TABLES  OF  PAYMENTS  AXD 
BENEFITS,  i:^. 

(   TA LITER  PROCESSUM  EST, 

270 

TAXABLE  ITEMS,  35^. 
ikt  AiTORXcr,  10. 

TAXATION. 

I.  PuhVic. 

\ ,  Subject  not  chargeable  with  duties 
iinlcMs  (liKiinctly  imiiosed.    96, 100 

II.  Of  Attorney  9  BiU. 
<Vcc  Attorney,  8,  9,  10,  12,  14. 


TROVER. 
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TENANCY  IN  COMMON. 

See  Snir,  2. 

TENANT-RIGHT. 

Set  Statutes,  3. 

TENDER. 

And  see  Pkactice,  i,  S,  6. 

I.  jiimmnl  to  be  tcHdered. 

1.  Separate  tenders  of  two  quarters' 
rent.  Page  STi,  n.  (o) 

II.  %  lahom  to  he  made, 

3.  Tender  of  rent  aod  expeiucs 
need  not  be  made  to  tbe  broker 
whodistrtins;  if  made  to  the  iantl- 
lorda  aubaequentdetftiner  ia  vf  rong- 
fu).    Smk/iv.GoodainMdimotier, 

an 

3.  tIeM,  tliat  a  plea  of  a  tender  of 
SO/,  is  supported  by  evidence  of 
the  tender  of  a  larger  aura,  thoi^h 
auch  larger  sum  was  tendered  aa 
the  sum  which  the  creditor  was  to 
receive,  and  Dot  aa  the  sum  out  of 
which  he  naa  to  take  the  SO/. 
Dem  V,  Jamet.  392 

III.  Ta  whom  to  be  mode. 

4.  A  tender  made  to  the  managing 
clerk  of  the  plaintifTs  attorney, 
who  at  the  time  disclaims  authority 
from  his  master  to  receive  the  debt, 
is  insutScient,    Bingham  t.  Altporl, 

308 

IV.  Mode  of  pacing  the  Money  lea- 
dered  tnlo  Court. 

5.  The  dcfL-ndant  pleaded  a  tender 
and  obtained  an  order  to  pay  money 
into  Court  generally,  without  re- 
ference 10  the  ptea :  Held,  that  tlie 
payment  of  the  money  wnder  this 
order  is  an  admission  of  the  cause 
of  action  stated  in  the  declaration, 
and  that  the  plaintiff  is  entitled  to 
a  verdict  accordingly,  Bulwer  v. 
Hone  and  otiert.  1 1 7 


TERM  OF  YEARS. 
'    I,  At  Common  Lan. 
1.  Intercaae  termini,  when  converted 
into  an  actual  term.  Page  S8, 162,  n, 

11.  Under  Statnfe  <fU»t$. 

3.  Term  created  under  a  power  is 

carved  out  of  the  seisin  to  serve 

the  U8C8.  177,  D.  88 

TIME. 

See  Criminal  ItiFoaHATioM,  1,  2,  3. 

TOLL  HOUSE. 

See  Pook-Ratb,  459. 

TOLLS. 

S«  PoOR-RaTE,  5.— TuHItPlKE,  1, 

2,4. 

TORT. 
See  Case,  Action  on  the. — Plead- 
ing, 1. — Trover,  1. 

TOWNSHIP. 
See  ArrnAL,  3. 


TRESPASS. 
1.  Subaequent  aaaent  to  s  treipasa 
will  not  Riake  the  oaaentitig  party 
a  co-trcspasier  iinlesa  tha  treapass 
were  committed  for  faia  bonelit. 
WUtmv.  Barker  and  MUckta.  409 

TROVER. 

See  AuEHDiiEtiT,  4, 
1.  A.  conaigns  goods  to  fi.  for  aale 
on  A.'b  account ;  against  which  lie 
it  to  draw  bills  to  be  paid  out  of 
the  proceeds.  A.  negotiates  tha 
bills  with  C.  The  first  of  these 
bills  being  protested  foe  uoit-ac- 
ceptaace,  A.  requires  B,  to  deliver 
up  to  C.  auch  part  of  tba  conaign- 
raent  as  ahould  be  uBaold,  to  be 
held  by  C,  on  A.'s  account,  ta 
the  event  of  tbe  billa  being  dia^ 
3  oS 
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TURNPIKE. 


honoured.  Before  this  direction 
reaches  B,j  A,  becomes  bankrupt. 
C.  afterwards  receives  the  goods 
from  B. : — Held,*  a  tortious  con- 
version by  the  goods  of  the  assig- 
nees. Carcalho  and  others,  as' 
signees  of  FortunatOf  a  bankrupt^ 
V.  Bum,  Page  700 

TRUSTEE. 
See  Set-Off,  2. — Turnpike,  I. 

TURNPIKE. 

I.  Avihority  of  Trustees  to  collect  Tolls. 

1.  Where  a  local  turnpike  act  im- 
poses toll  on  carriages  passing  100 
yards  upon  a  turnpike  road  from 
A.  to  B.,  but  throws  upon  the 
county  the  repairs  of  bridges  and 
of  approaches  to  bridges  on  that 
line  of  road,  such  toll  is  incurred 
by  a  carriage  passing  100  yards 
along  the  road,  althougli  part  of 
that  distance  be  made  up  of  tlic 
approaches  to  one  of  the  bridges 
repaired  by  the  county.  Bussey  v. 
Storey,  639 

2.  Under  3  Geo.  4,  c.  12G,  s.  32, 
(exempting  from  payment  of  toll 
carriages,  &c.  **  which  shall  only 
cross  any  turnpike  road,  or  shall 
not  pass  above  100  yards  there- 
on,") a  carriage  is  not  exempt  from 
toll  which  passes  along  100  yards 
of  a  road  from  A.  to  7J.,  for  repair- 
ing which  trustees  have  been  ap- 
pointed imdcr  a  local  act,  although 
a  part  of  the  100  yards  be  a  street 
which,  by  a  subsequent  act^  the 
trustees  are  forbidden  to  repair. 
Pope  V.  Langworthy,  647 

II.  Mortgages  on  Turnpike  Roads. 

3.  A  mortgage  executed  by  A.,  B., 

*  The  special  case  having  been  turned 
into  a  special  verdict,  a  Nvrit  of  error  was 
brought.  Ilic  errors  were  argued  on  the 
10th  May,  1834,  in  the  Exchequer  Chamber, 
before  7»i(ia2,  C.  J.,  Lord  Lyiulhursty  C.  B., 
Park,  Ga$clee,  and  Bosanqnet,  JJ.,  Holland 
and  Gurnet},  BB.,  when  the  Court  took  time 
to  consider  of  their  judgment. 


USES. 

C,  D.,  and  £.,  as  trustees  of  a 
turnpike  road  under  an  act  re- 
quiring the  concurrence  of  five 
trustees,  is  not  invalidated  by  shew- 
ing that  A,^  who  had  acted  as  a 
trustee  for  many  years,  had  not 
been  appointed  under  seal,  as  re- 
quired by  the  local  act.  Doe  dem. 
Baggaley  v.  Hares,  Pog^  237 

4.  A  local  act,  6  Geo,  4,  made 
the  tolls  of  a  turnpike  road  sub- 
ject to  the  payment  of  the  monies 
borrowed  thereon.  The  trustees 
granted  a  mortgage  of  such  propor- 
tion of  the  toll  and  toll  gates  as  the 
money  advanced  bore  or  shoidd 
bear  to  the  whole  sum  due  or  to 
become  due  on  the  tolls.  By  a 
subsequent  act  for  making  a  branch 
road,  the  tolls  of  the  branch  road 
were  to  be  subject  to  the  monies 
borrowed  on  the  former  tolls,  and 
such  moneys  were  to  have  pn- 
ority  of  charge  and  payment :  Held, 
per  Denman,  C.  J.,  Taunton  and 
Patteson,  J  J. ;  dubitante  Parke^  J., 
that  a  subsequent  mortgagee  of  the 
tolls  and  toll-houses  of  the  branch 
road  acquired  the  legal  estate 
therein,  and  that  the  former  mort- 
gagees were  only  entitled  to  the 
priority  o^ payment.  Doe  d.  Thomp^ 
son  v.  Lcdiard.  68tS 

5,  Held  also,  that  such  subsequent 
mortgagee,  after  a  recovery  by  him 
in  ejectment,  would  become  a  trus- 
tee for  the  former  mortgagees.  683 

UNDER-SHERIFF. 

Sec  Evidence,  12. 

USES. 
I.  How  raised, 

1.  Can  be  created  by  deed  only. 

176,  n. 

2.  Resulting  use.  167,  n. 

3.  Use  upon  a  use.  176,  n. 

II.  How  destroyed, 

4.  A  use  may  be  waived  by  parol; 

Ibid. 


VENUE. 

III.  Operation, 

5.  Who  a  Jirsi  taker  under  statute  of 
uses.  Page  174,  n. 

6.  Uses  in  wills,  whether  operating 
by  force  of  the  statute  of  uses  or 
by  force  of  the  statute  of  wills. 

175,  n.;  176,  n. 

USURY. 

I.  Evasion  of  Usury  Laws. 

1.  Bills  drawn  on  usurious  contract 
roade  available  to  holder  for  value. 

1 93,  n.  (a) 

2.  Money  legally  obtainable  at  more 
than  five  per  cent,  interest  by  in- 
tervention of  a  guarantee.    700,  n. 

VARIANCE. 
See  Amendment,  1,  2. 

VENDOR  AND  PURCHASER. 
I.  Bights  of  Vendor. 

1.  Lien  for  residue  of  price  after 
part  delivery.  281,  n.  (a) 

ft.  A  vendor  who  takes  in  payment 
a  promissory  note  and  negotiates 
it,  loses  his  lien.  Bunney  v.  Poyniz. 

3.  Such  lien  is  not  revived  upon  the 
dishonour  of  the  note,  which  is  out- 
standing in  the  hands  of  an  in- 
dorsee. 229 

VENUE. 
I.  Change  of  Venue. 

1.  In  felony  the  Court  refused  to 
allow  the  defendant  to  enter  a  sug- 
gestion for  changing  the  vcnue^  on 
the  ground  of  a  prejudice  per- 
vading the  county.  Ilex,  on  the 
Prosecution  of  Daubuz  v.  Penpraze, 

312,  n. 

2.  Suggestion  for  change  of  venue 
for  trial  of  indictment.         691,  n. 

VOID  OR  VOIDABLE. 

See  Licence,  1. 


WASTE.  821 

WAIVER  OF  FORFEITURE.    1 

See  Ejectment,  1,  2. 

WARRANT,  321. 
See  Action,  5. 

WARRANT  OF  ATTORNEY. 

375 
See  Annuity,  2. 

I.  Where  void  as  agaimt  the  Defendant 

himself. 

1 .  A  rule  to  set  aside  a  warrant  of 
attorney,  as  given  upon  an  illegal 
consideration^  is  in  the  nature  of 
an  application  to  set  aside  proceed- 
ings for  irregularity,  so  as  to  entitle 
the  party  successfully  resisting  it 
to  the  costs  of  the  application. 
Cokbrooke  v,  Layton.        Page  374 

II.  Where  void  as  against  the  Creditors 
of  the  Defendant. 

2.  A  judgment  on  a  warrant  of 
attorney  is  not  within  the  protec- 
tion of  1  Will.  4,  c.  7,  s.  7,  and 
therefore  is  within  the  108th  sec- 
tion of  6  Geo.  4,  c.  16.  Crossfield 
V.  Stanley.  668 

3.  In  assumpsit  for  money  had  and 
received  against  the  sheriff,  to  re- 
cover the  proceeds  of  a  sale  under 
a  fi.  fa.,  issued  upon  a  judgment 
not  protected  by  1  Will.  4,  c.  7, 
s.  7,  the  plaintiff  was  held  liable, 
where  notice  of  an  act  of  bank- 
ruptcy committed  before  the  sale, 
and  of  a  docket  struck  thereon, 
was  given  to  him  when  the  sale  was 
nearly  completed,  after  which  he 
received  the  proceeds  and  handed 
them  over  to  the  execution  creditor. 

668 

WASTE. 
See  Case,  1,  5. 

I.  What  shall  atnount  to. 

1 .  Tenant  for  years  of  a  garden  has 
no  right  to  remove  a  border  of  box 

3  n 


8G2 


WILL. 


WRIT. 


])1anted   by   liimself.     Empson  v. 
Soden.  Page  720 

53.  Enlargement  of  windows,  opening 
external  doors,  and  taking  down 
partitions,  no  breach  of  covenant 
to  repair  and  keep  in  repair  a  dwel- 
ling-house, together  with  all  such 
buildings,  improvements,  or  addi- 
tions, as  should  be  erected,  set  up, 
or  made  by  the  lessee.  Doe  d. 
Valion  V.  Jones  and  another.         G 

n.   Waste  Land, 
See  Statute^  5. 

WIFE. 
See  Baron  and  Feme. — Marriage. 

WILL. 

And  see  Devise. 

I.  Construction  of  Devise. 

1.  A.  haying  two  separate  closes  in 
Dale,  in  the  occupation  of  J?., 
devises  to  C  the  close  in  Dale  in 
the  occupation  of  B.,  C.  cannot 
entitle  himself  to  both  closes,  by 
shewing  that  A,  supposed  that  the 
property  occupied  by  B.  consisted 
of  one  close.  Richardson  v.  Walton. 

561 

2.  Nor  is  this  a  case  for  election.  Ibid. 

3.  The  devise  is  void  for  uncertainty. 

Ibid. 

II.  Extrinsic  Evidence. 

4.  A  reference  in  a  will  to  extrinsic 


facts,  as  part  of  the  description  of 
the  subject  devised,  does  not,  if 
such  facts  when  proved  raise  no 
ambiguity,  authorize  the  entering 
into  evidence  of  other  esctrinsic 
facts  as  explanatory  of  the  inten- 
tions of  the  testator.  Doe  d.  Tern- 
plenum  v.  Martin.  Page  5\Z 

WINDOWS. 
See  Waste,  2. 

WITNESS. 

And  see  Evidence, 

I.  Competency. 

1.  In  an  action  by  A.  a  banker* 
against  E.  a  customer,  for  the  ba- 
lance of  his  account,  C  a  former 
partner  with  B.,  upon  whose  seces- 
sion from  the  partnership,  B.  and 
C.  executed  mutual  releases  of  aU 
demands,  is  a  competent  witness  to 
disprove  an  item  charged  by  A.  in 
the  account,  although  the  accounts 
between  B.  and  C.  are  still  unset- 
tled, and  although  since  the  disso- 
lution of  the  partnership,  B.,  the 
continuing  partner,  has  asked  liis 
creditors  for  time.  Wilson  v.  Hirst. 

WRIT. 

See  Execution. — Justicies. 
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